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City  op  McCook  ^.  James  McAdams* 

Filed  Febbuabt  22,  1906.     No.  14,135. 

1.  Kiinicipal  Corporations:  Surface  Wateb:   Injubt  to  Goods:   E^n- 

DENCE.  Evidence  examined,  and  held  sufficient  to  sustain  a  find- 
ing against  tbe  defendant  on  the  question  whetlier  the  loss  in 
question  was  occasioned  by  U^e  act  of  God. 

2.  Evid«nce  which  tends  to  negative  that  offered  by  the  defendant 

to  establish  an  affirmative  defense  is  not  open  to  the  objection 
tha.  it  is  not  proper  rebuttal,  although,  it  may  also  tend  to 
prove  some  issue  which  the  plaintiff  was  required  to  establish 
in  making  his  case. 

3.  Svidsnce  examined,  and  held  insufficient  to  warrant  the  submission 

of  the  question  of  contributory  negligence  to  the  Jury. 

4.  An   instmction   covering   defendant's    theory    that   tho   loss    was 

occasioned  by  the  act  of  God  examined,  and  held  as  favorable 
to  the  defendant  as  .the  law  would  warrant. 

5.  Instruction  as  to  the  burden  of  proof  examined,  and   held   not 

erroneous. 

6.  Damages.    In  an  action  for  damage  to  merchandise,  the  original 

cost  of  the  goods  is  not  a  proper  basis  for  the  computation  of 
damages.  In  such  case,  the  measure  of  damages  is  the  difference 
between  the  value  of  the  goods  immediately  before  and  imme- 
diately after  the  injury. 

7. :  Evidence.    In  order  to  establish  the  amount  of  such  dam- 

*Rehearing  allowed.    See  opinions,  pp.  7,  11,  post. 
4  (1) 
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ages.  It  is  not  permissible  for  a  witness  to  testify  to  bis  con- 
clusion as  to  the  amount  of  damages;  he  should  state  the  facts 
within  his  knowledge,  and  from  those  and  other  facts  in  evi- 
dence it  is  for  the  Jury  to  determine  the  amount  of  damages 
sustained. 

Error  to  the  district  court  for  Red  Willow  county: 
RoBBRT  C.  Orr,  Judge.    Reversed. 

F.  I.  F088,  J.  R.  MeCarl,  J.  S.  Le  Hew,  Boyle  d  Eldred 
and  R.  D,  Brown,  for  plaintiff  in  error. 

W.  8.  Morlan,  contra. 

Albert,  O. 

This  is  an  action  for  damages  caused  by  surface  water 
flooding  the  basement  of  the  plaintiff's  storeroom  as  a 
result,  it  is  alleged,  of  the  defendant's  negligent  omission 
to  maintain  in  proper  condition  a  system  of  drains,  ditches 
and  culverts,  which  it  had  constructed  for  the  purpose  of 
conducting  the  surface  water  through  the  city.  This  cause 
was  reviewed  by  this  court  on  a  former  occasion.  The 
opinion  by  Mr.  Commissioner  Oldham^  reported  in  71 
Neb.  789,  contaiAS  a  clear  and  concise  statement  of  the 
issues  and  facts  in  the  case,  A  second  trial  in  the  district 
court  resulted  in  a  verdict  for  the  plaintiff.  The  defend- 
ant brings  error. 

The  first  contention  of  the  defendant  is  that  the  verdict 
is  not  sustained  by  sufficient  evidence.  This  contention 
is  based,  in  part,  on  the  proposition  that  the  storm  which 
occasioned  the  injury  complained  of  was  of  such  unusual 
severity  that  the  defendant's  failure  to  guard  against  it 
cannot  be  imputed  to  it  for  negligence,  in  other  words, 
that  the  plaintiff's  loss  is  to  be  attributed  to  the  act  of 
God,  and  not  to  the  negligence  of  the  defendant.  The  evi- 
dence shows  that  on  the  17th  day  of  June,  1901,  the  city 
of  McCook  was  visited  by  a  severe  storm  of  wind,  rain  and 
hail.  It  lasted  about  36  minutes,  and,  during  that  time, 
more  than  2i  inches  of  water  fell.    But  there  is  evidence 
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tending  to  show  that  storms  of  that  character,  and  of 
almost,  if  not  quite,  equal  severity,  are  not  unusual  in 
that  part  of  the  state,  and  sufficient  to  warrant  a  finding 
that  in  the  construction  and  maintenance  of  a  system  of 
drainage  in  the  defendant  city  ordinary  care  and  prudence 
would  require  the  defendant  to  take  into  account  the  fact 
that  such  storms  were  likely  to  occur,  and  to  provide 
against  them.  In  this  connection,  the  defendant  com- 
plains because  a  portion  of  the  evidence,  tending  to  estab- 
lish plaintiff's  charge  of  n^ligence,  was  intro<luced  in  re- 
buttal. But  it  must  be  kept  in  mind  that  one  theory  of 
the  defense  was  that  plaintiff's  loss  was  occasioned  by  the 
act  of  God.  To  establish  this  defense,  the  defendant 
undertook  to  show  that  the  rainfall  during  the  storm  was 
so  unusual  in  quantity  that,  even  had  the  drainage  system 
been  maintained  in  a  reasonable  state  of  efficiency,  it 
would  not  have  prevented  the  damage  to  the  plaintiff. 
This  was  pleaded  as  an  affirmative  defense,  and  one  which 
the  defendant  undertook  to  establish  by  a  preponderance 
of  the  evidence.  Consequently,  it  was  certainly  competent 
for  the  plaintiff,  on  rebuttal,  to  negative  that  defense,  al- 
though the  evidence  offered  for  that  purpose  might  also 
tend  to  prove  some  issue  which  the  plaintiff  was  required 
to  establish  in  making  his  case.  Such  seems  to  be  the 
situation  in  this  case,  and,  taking  into  account  the  nature 
of  the  issues  and  the  evidence,  and  the  fact  that  the  de- 
fendant made  no  effort  to  meet  such  evidence  by  further 
evidence  on  its  part,  the  complaint  now  made  that  it  had 
no  opportunity  to  disprove  the  facts  shown  on  rebuttal  is 
unfounded. 

Two  of  the  instructions  given  by  the  court  are  as  fol- 
lows : 

"(4)  One  defense  interposed  in  this  case  is  that  the 
loss  complained  of  by  the  plaintiff  was  occasioned  by  an 
act  of  God.  The  jury  are  instructed  that  by  the  term  "act 
of  God"  is  meant  those  events  and  accidents  which  pro- 
ceed from  natural  causes,  and  cannot  be  anticipated  and 
guarded    against    or    resisted,    such    as    unprecedented 
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storms  or  freshets,  lightning,  earthquake,  and  so  forth. 
For  loss  occasioned  by  an  act  of  God  a  city  is  not  liable, 
provided  its  own  negligence  has  not  contributed  to  the 
damages  sustained.  On  this  defense,  however,  the  city 
assumes  the  burden  of  proof  to  the  extent  that  it  must 
prove  by  a  preponderance  of  evidence  that  the  storm  was 
of  such  a  violent  and  unprecedented  nature  that  no  ordi- 
nary and  reasonable  amount  of  care  would  have  prevente<l 
the  damage.  Therefore,  if  the  plaintiflF  has  established  by 
a  preponderance  of  the  evidence  that  the  defendant  was 
guilty  of  negligence,  then  the  burden  of  proof  is  upon  the 
defendant  city  to  prove  by  a  preponderance  of  the  evidence 
that  the  storm  was  of  sufficient  violence  to  have  caused  the 
damage  sustained  by  plaintiff  without  the  concurrence  of 
such  negligence;  for  if  the  negligence  of  the  city  con- 
tributed to  plaintiff's  damage  the  city  is  liable. 

"(5)  The  question  for  you  to  determine  in  this  case  is 
simply  this :  Did  the  allowing  of  the  drains,  ditches,  cul- 
verts and  embankments  to  become  and  remain  in  the  con- 
dition in  which  they  were  at  the  time  of  the  storm  cause 
or  contribute  to  the  plaintiff's  damages?  If  it  did  not, 
and  the  rain-storm  was  of  such  violence  that  the  plaintiff 
would  have  been  damaged  to  the  same  extent,  even  with 
such  drainage  in  the  condition  it  was  in  when  established 
and  constructed,  then  your  verdict  must  be  for  the  de- 
fendant." 

The  defendant  complains  of  these  instructions,  and  con- 
strues them  to  mean  that,  although  the  plaintiflF's  negli- 
gence proximately  contributed  to  the  injury,  the  defend- 
ant would  still  be  liable.  We  do  not  think  they  admit  of 
that  construction,  in  view  of  the  evidence  and  the  theory 
upon  which  the  case  was  submitted  by  the  court.  The 
contributory  negligence  charged  is  that  the  plaintiff's 
store  building  was  situated  in  a  place  where  large  quan- 
tities of  surface  water  would  naturally  accumulate;  that 
it  was  constructed  without  proper  barriers  to  guard 
against  surface  water,  and  that  the  loss  complained  of  was 
due  to  such  omission,  and  plaintiff's  own  negligence.    The 
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only  evidence  we  find  that  tends,  even  remotely,  to  sustain 
this  charge  is  that  the  water  at  the  time  of  the  storm 
broke  down  the  area  wall  in  front  of  the  store  building, 
flooded  the  basement,  and  damaged  plaintiff's  goods,  and 
the  testimony  of  one  witness,  who  appears  to  have  known 
nothing  of  the  character  of  the  wall  or  its  condition,  who, 
as  an  expert,  testified  as  to  the  character  of  a  wall  re- 
({uired  under  circumstances  not  shown  to  be  similar  to 
those  in  which  the  wall  in  question  was  constructed  and 
maintained.  Assuming  that  contributory  negligence  is 
charged,  the  evidence  is  wholly  insufficient  to  warrant  the 
submission  of  that  issue  to  the  jury.  The  trial  court 
evidently  held  that  view,  because  the  question  of  contribu- 
tory negligence  was  not  submitted,  nor  do  we  find,  among 
the  numerous  instructions  tendered  by  the  defendant,  any 
request  for  the  submission  of  that  question.  The  instruc- 
tions in  question,  then,  are  to  be  construed  in  the  light  of 
the  fact  that  the  element  of  contributory  negligence  is 
eliminated  from  the  case,  and,  with  that  fact  in  mind,  it 
is  plain  that  in  these  the  court  was  dealing  only  with  the 
defendant's  th(H)ry  that  the  loss  was  occasioned  by  the  act 
of  God.  Taken  together,  and  in  connection  with  other  in- 
structions defining  negligence  and  the  defendant's  duty 
in  the  premises,  the  effect  of  these  two  instructions  was 
to  convey  to  the  jury  that,  if  plaintiff's  loss  was  oc- 
casioned by  the  act  of  God,  the  defendant  was  not  liable, 
unless  its  n(^Jigence,  cooperating  with  the  act  of  God, 
contributed  to  the  injury  and  increased  the  damages. 
Thus  construed,  the  instructions  state  the  law  as  favorably 
to  the  defendant  as  the  authorities  will  warrant.  Collier 
V,  Valentine^  11  Mo.  299,  49  Am.  Dec.  81 ;  New  Brunswick 
8.  &  a  T.  Co.  V.  Tiers,  24  N.  J.  Law,  697,  64  Am.  Dec.  404 ; 
Baltimore  d  0.  R.  Co.  v.  Sulphur  Springs  Independent 
School  District,  96  Pa.  St.  65,  42  Am.  Rep.  529. 

The  defendant  complains  of  another  instruction,  on  the 
ground  that  it  states  that,  on  certain  questions,  the  burden 
of  proof  shifted  to  the  defendant.  Ordinarily,  it  cannot  be 
said  with  technical  accuracy  that  the  burden  of  proof 
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shifts  in  a  case  of  this  nature.  But,  in  the  instruction 
under  consideration,  the  court  first  instrueted  the  jury 
that  the  burden  of  proof  was  upon  the  plaintiff  to  estab- 
lish the  material  allegations  of  his  petition.  Then  comes 
that  i)ortion  of  the  paragraph  of  which  the  defendant 
complains :  ^This  burden,  however,  does  not  remain  with 
the  plaintijff  upon  a  question  of  affirmative  defense,  and 
the  point  at  which  the  burden  shifts  to  the  defendant  will 
be  later  pointed  out  in  these  instructions."  It  is  dear 
that  the  court  did  not  instruct,  and  the  jury  could  not 
have  understood,  that  the  burden  of  proof  as  to  any  issue 
tenderwl  by  the  petition  shifted,  but  merely  that  the  bur- 
den of  proof  rested  upon  the  defendant  to  establish  its 
affirmative  defense.  That  the  instruction,  as  thus  con- 
strued, is  a  correct  statement  of  the  law  will  be  conceded. 
But  we  think  the  judgment  must  be  reversed,  because 
of  the  erroneous  admission  of  evidence  on  the  question  of 
damages.  In  order  to  establish  the  amount  of  damagc^s 
sustained,  the  plaintiff  and  another  witness,  after  having 
testified  that  they  had  made  an  estimate  of  the  damages  to 
the  goods,  were  asked  substantially  this  question :  "What 
was  the  amount  of  damage  (to  the  goods)  ?"  The  plaintiff 
answered,  f534";  the  other  witness,  "Over  fSOO."  The 
evidence  shoAvs  that  these  estimates  were  based,  in  part, 
at  least,  on  the  original  cost  of  the  goods  as  shown  by  the 
cost  mark.  It  is  quite  clear  that  the  original  cost  of  the 
goods  is  not  a  proper  basis  for  the  computation  of  dam- 
ages, because  it  not  infrequently  happens  that  goods  on 
the  shelves  of  a  merchant  are  actually  worth  but  a  frac- 
tional part  of  their  original  cost.  The  measure  of  dam- 
ages in  cases  resulting  from  injury  to  property  is  the 
difference  between  the  value  of  the  property  immediately 
before  and  immediately  after  the  injury.  Chicago^  B.  & 
Q.  R.  Co.  V.  Metcalf,  44  Neb.  848.  Besides,  it  is  not  per- 
missible for  a  witness  to  state  the  amount  of  damages  sus- 
stained.  He  should  state  the  facts  within  his  knowledge, 
and  from  those  facts  and  the  other  evidence  adduced,  it 
is  for  the  jury  to  determine  the  amount  of  damages.   Fre- 
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mont,  E.  &  M.  V.  R.  Co.  v.  Marlvtjy  25  Neb.  138;  Jameson 
r.  Kent,  42  Neb.  412.  The  competency  of  the  evidence 
offered  by  the  plaintiff  on  the  question  of  damages  was 
challenged  by  timely  and  proper  objections,  and,  as  the 
verdict  as  to  the  amount  of  damages  rests  entirely  upon 
evidence  of  that  character,  its  admission  necessarily  con- 
stitutes prejudicial  error. 

Other  errors  are  assigned,  but  as  they  are  not  such  as 
are  likely  to  occur  in  another  trial,  it  would  be  profitless 
to  consider  them  at  this  time. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded  for  further  pro- 
ceedings. 

DuFFiB  and  Jackson,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings. 

Reversed. 


The  following  opinion  on  rehearing  was  filed  February 
8, 1907.     Former  judgment  of  reversal  adhered  to: 

Cities:  AcnoN  voe  Damages:  IifSTRUcnoir.  In  an  action  against  a 
city  for  damages  alleged  to  have  been  caused  by  the  negligent 
omission  of  the  city  to  maintain  in  proper  condition  a  system 
of  drainage  constructed  by  it,  where  one  of  the  defenses  relied 
upon  is  that  the  loss  was  occasioned  by  the  act  of  God.  It  is 
error  to  instruct  the  Jury  that  the  burden  is  upon  the  defendant 
to  establish  such  defense. 

Albert,  G. 

The  plaintiff  in  error  recovered  a  judgment  for  damages 
to  a  stock  of  goods,  which,  it  is  alleged,  resulted  from  the 
negligent  omission  of  the  defendant  city  to  maintain  in 
proper  condition  a  system  of  drainage  which  it  had  con- 
structed for  the  purpose  of  carrying  off  surface  water. 
The  city  brought  error. 
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Among  other  errors  assigned  was  one  to  the  aflPect  that 
the  reception  of  certain  evidence  adduced  by  the  plaintiff 
on  the  question  of  damages  was  incompetent  The  evi- 
dence was  pointed  out  and  its  competency  challenged  in 
the  brief  filed  on  behalf  of  the  city.  In  the  brief  subse- 
quently filed  by  the  plaintiflfy  no  attempt  was  made  to  show 
that  the  evidence  was  competent,  to  justify  its  reception, 
or  to  show,  that  its  reception,  if  error,  was  error  without 
prejudice.  The  judgment  was  reversed  on  the  gn)und  that 
the  evidence  in  question  was  incompetent.  City  of  McCook 
V.  McAdams,  ante,  p.  1.  A  motion  for  rehearing  was 
then  filed,  and  in  the  brief  in  support  thereof  it  was  con- 
tended, among  other  things,  that  the  cause  was  submitteil 
on  the  theory,  acquiesced  in  by  both  parties,  that  there  was 
no  dispute  as  to  the  amount  of  damages,  and  that  the 
plaintiff,  if  entitled  to  recover  at  all,  was  entitled  to  re* 
cover  the  whole  amount  claimed.  There  seems  U>  be  some 
ground  for  this  contention,  and  if  the  case  rested  solely 
upon  that  assignment  we  should  hesitate  to  recommend  a 
reversal  of  the  judgment. 

But  we  think  the  former  judgment  should  be  adhered  to 
on  other  grounds.  In  the  former  opinion  we  discussed 
certain  instructions  relating  to  the  burden  of  proof,  and 
attempted  to  dispose  of  the  contention  that  such  instruc- 
tions were  to  the  effect  that  the  burden  of  proof  shifted 
during  the  trial.  We  are  satisfied  that  the  specific  con- 
tention just  mentioned,  is  fairly  disposed  of  in  the  former 
opinion,  but,  upon  further  consideration,  are  convinced 
that  in  the  disposition  .thereof  we  impliedly  gave  effect 
to  a  rule  of  law  which  has  no  application  to  cases  of  this 
character,  and  that  is  that  the  burden  of  proof  is  upon 
the  defendant  to  establish  the  defense  that  the  loss  was 
caused  by  the  act  of  God.  That  rule  is  generally  recog- 
nized and  applied  in  actions  against  carriers  for  the  loss 
of  goods.  Black  v.  Chicago,  B.  &  Q.  R.  Co.,  30  Neb.  197; 
1  Jones,  Evidence,  sec.  180,  citing  among  other  cases: 
Nelson  v.  Woodruff,  1  Black  (U.  S.),  156;  The  Mohler,  21 
Wall.  (U.  S.)   230;  Levering  v.  Union  Co.,  42  Mo.  88,  97 
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Am.  Dec.  320,  and  note.  But  its  applicability  to  snch 
cases  is  due  to  the  peculiar  liability  of  a  common  carrier. 
His  obligation  is  to  carry  and  deliver  the  goods,  and  rests 
upon  a  contract,  expressed  or  implied.  Where  there  is  a 
breach  of  this  obligation,  the  law,  from  considerations  of 
public  policy,  pronounces  the  carrier  legally  answerable 
therefor,  unless  he  can  clear  himself  by  bringing  the  loss 
within  certain  exceptions,  one  of  which  is  the  act  of  God. 
Schouler,  Bailments  and  Carriers  (2d.  ed.),  sec.  405.  But 
an  ordinary  action  in  tort  for  damages  caused  by  some 
negligent  act  or  omission  of  the  defendant  stands  on  a 
different  footing.  In  such  case,  the  bare  fact  that  the 
plaintiff  has  suffered  damages  raises  no  presumption 
against  the  defendant  Nor  is  it  sufficient  for  the  plain- 
tiff to  show  that  the  defendant  was  negligent;  he  must 
also  show  that  such  negligence  was  the  proximate  cause 
of  the  injury  complained  of.  Brotherton  v.  Manhattan 
Beach  I.  Co.,  48  Neb.  563;  City  of  Omaha  v.  Bowman,  52 
Neb.  293.  In  other  words,  the  burden  is  upon  the  plaintiff 
to  show  that  his  loss  is  the  proximate  result  of  defendant's 
negligence.  Plaintiff's  proof  tending  to  establish  that 
proi>osition  may  be  met  by  evidence  in  direct  negaticm 
thereof,  or  by  evidence  which  indirectly  negatives  the 
proposition,  as,  for  example,  that  the  loss  was  caused  by  a 
third  person,  or  by  the  act  of  God,,  or  some  other  agency, 
therefore  it  was  not  the  proximate  result  of  defendant's 
negligence.  In  either  case,  where  the  evidence  for  and 
against  the  proposition  is  equally  balanced,  or  prepon- 
derates in  favor  of  the  defendant,  the  plaintiff  is  not  en- 
titled to  a  verdict  The  mere  fact  that  the  defendant 
proceeded  indirectly  instead  of  directly  to  negative  the 
proposition  does  not  shift  the  burden  of  proof  to  its 
shoulders.  Indeed,  this  court  has  held  that,  in  an  action 
for  damages  on  the  ground  of  negligence,  the  burdeji  of 
proof  on  the  question  of  negligence  does  not  shift,  but 
remains  with  the  plaintiff  throughout  the  trial,  Omaha 
Street  R,  Co.  v.  Bocscn,  74  Neb.  764;  Lincoln  Traction 
Co.  v.  Shepherd,  74  Neb.  369,  374,     These  cases,  while  not 
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directly  in  point,  have  a  strong  bearing  on  the  question 
under  consideration.  We  have  been  unable  to  find  a  case  di- 
rectly in  point,  as  the  question  has  generally  arisen  in  ac- 
tions against  common  carriers  which,  as  we  have  seen,  stand 
on  a  different  footing.  Chicago^  R.  /.  d  P.  R.  Co.  v.  Shaw^ 
63  Neb.  380,  tends  to  support  the  opposite  view.  That 
case,  like  the  present,  was  for  damages  for  surface  water, 
and  it  was  there  held  that  the  act  of  God,  when  relied  on 
as  a  defense,  must  be  specially  pleaded.  But  the  holding 
in  that  case  seems  to  be  the  result  of  a  failure  to  distinguish 
between  actions  against  common  carriers,  as  such,  and 
those  grounded  entirely  on  negligence,  and  seems  to  be  in 
conflict  with  the  holdings  of  the  New  York  courts  which 
have  repeatedly  held  that  in  the  latter  class  of. cases  it 
may  be  shown,  under  a  general  denial,  that  the  injury  was 
caused  by  the  negligence  of  a  third  person.  Schvlar  v. 
Hudson  River  R.  Co.,  38  Barb.  (N.  Y.)  653;  Schaus  v. 
Manhattan  Oas  Light  Co.,  14  Abb.  Pr.,  n.  s.  (N.  Y.)  371; 
New  Haven  &  Northampton  R.  Co.  v.  Quintard,  6  Abb.  Pr., 
n.  s.  (N.  Y.)  128;  Gilbert  v.  Sage,  5  Lans.  (N.  Y.)  287; 
Howell  V.  Biddlccom,  62  Barb.  (N.  Y.)  131;  St.  John  v. 
Skinner,  44  How.  Pr.  (N.  Y.)  198;  Kansas  P.  R.  Co.  v. 
Searle,  11  Colo.  1.  We  can  see  no  diflference  in  principle 
between  showing  that  the  loss  was  causcHl  by  a  third  person 
and  that  it  was  caused  by  the  act  of  God,  or  some  other 
agency.  After  a  careful  examination  of  the  subject,  we 
are  satisfied  the  rule  that  tlie  burden  of  proof  is  upon  the 
defendant  to  establish  the  defense  of  the  act  of  God  is  not 
applicable  in  cases  of  this  character.  It  follows  therefore 
that  the  instructions  of  the  court  Avhich  we  have  con- 
sidered are  erroneous. 

It  is  recommended  that  the  former  judgment  of  reversal 
be  adhered  to. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  former  judgment  of  reversal  is  adhered  to. 

Reversed. 
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The  following  opinion  on  second  rehearing  was  filed 
January  8,  1908.  Former  judgment  of  reversal  vacated 
and  judgment  of  district  court  affirmed: 

Cities:  Action  fob  Damages:  Instruction.  In  an  action  brought 
against  a  city  by  a  property  owner  for  damages  occasioned  by 
the  failure  of  ihe  city  to  keep  in  repair  an  artificial  drainage 
system  constructed  by  It,  whereby  surface  water. was  diverted 
from  its  natural  flow  during  a  rainstorm  and  cast  upon  his 
premises,  the  defendant  pleaded  a  general  denial,  and  that  the 
storm  was  of  such  unprecedented  character  as  to  constitute  the 
act  of  God.  The  jury  were  instructed'  in  substance  that,  if  they 
found  that  the  defendant  was  guilty  of  negligence  in  failing 
to  keep  the  drainage  system  in  repair,  the  burden  of  proof  was, 
in  that  event,  upon  the  defendant  to  establish  by  a  preponderance 
of  the  evidence  that  the  storm  was  of  sufficient  violence  to  have 
caused  the  dam:ige  sustained  by  the  plaintiff  without  the  con- 
^  currence  of  such  negligence.    Held,  That  such  instruction  was  not 

erroneous. 

liETTON,  J. 

A  full  statement  of  the  facts  in  this  case  and  of  the 
issues  involved  has  been  made  in  former  opinions.  The 
court  being  in  doubt  as  to  the  correctness  of  the  law  as  to 
the  burden  of  proof  laid  down  in  the  last  opinion,  a  re- 
hearing was  granted  mainly  for  the  consideration  of  that 
question.  Upon  the  other  questions  involved  we  are  satis- 
fled  the  case  was  properly  submitted.  At  the  trial  the 
question  of  the  amount  of  damages  was  treated  as  prac- 
tically conceded,  the  main  contention  being  whether  plain- 
tiff was  entitled  to  recover  at  all. 

The  plaintiflF  bases  his  right  of  recovery  upon  the  al- 
leged negligence  of  the  defendant  in  failing  to  k(?ep  in  re- 
pair and  in  proper  condition  a  system  of  drainage  con- 
8tructe<l  by  it,  whereby  surface  water,  which  would  not 
otherwise  have  flowed  upon  his  premises,  was  div(*rtod 
from  its  usual  course  and  permitted  to  flow  thereon  to  his 
damage.  The  defendant  pleaded  a  general  denial,  and  also 
pleaded  that  the  injuries  complained  of  were  canscHl  by  a 
storm  of  such  an  unprecedented  and  extraordinary  char- 
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acter  as  to  constitute  in  law  the  act  of  God.  The  last 
opinion  held  that  it  was  error,  in  such  a  state  of  the  issues, 
to  instruct  the  jury  that  the  burden  is  upon  the  defendant 
to  establish  the  defense  of  the  act  of  God-  It  is  said  in 
the  opinion  of  Mr.  Commissioner  Albert: 

"In  other  words,  the  burden  is  upon  the  plaintiff  to. 
show  that  his  loss  is  a  proximate  result  of  defendant's 
n^ligence.  •»  »  »  Plaintiff's  proof  tending  to  establish 
that  proposition  may  be  met  by  evidence  in  direct  nega- 
tion thereof,  or  by  evidence  which  indirectly  negatives 
the  proposition,  as,  for  example,  that  the  loss  was  caused 
by  a  third  person,  or  by  the  act  of  God,  or  some  other 
agency;  therefore,  it  was  not  the  proximate  result  of  de- 
fendant's negligence.  In  either  case,  where  the  evidence 
for  and  against  the  proposition  is  equally  balanced,  or 
preponderates  in  favor  of  the  defendant,  the  plaintiff  is 
not  entitled  to  a  verdict.  The  mere  fact  that  the  defend- 
ant proceeded  indirectly  instead  of  directly  to  negative 
the  proposition  does  not  shift  the  burden  of  proof  to  its 
shoulders." 

We  think  these  statements  hardly  applicable  to  the 
question  before  us,  for  the  instruction  complained  of  only 
cast  the  burden  of  proving  vis  major  on  the  defendant 
after  the  jury  had  been  convinced  by  the  plaintiff's  proof 
that  the  defendant  had  been  guilty  of  negligence  to  his 
damage.  While  the  burden  is  on  the  plaintiff  to  show 
that  his  loss  is  the  result  of  the  defendant's  negligence, 
when  he  has  established  the  fact  of-  negligence  on  the  part 
of  the  defendant  and  that  his  loss  occurred  directly  there- 
from, he  has  met  all  of  the  conditions  the  law  imposes 
upon  him  in  order  to  recover,  Ijpfore  any  evidence  is  pro- 
duced by  the  defendant.  He  is  not  required  to  go  further, 
and  to  anticipate  and  disprove  all  defenses  which  the 
other  party  may  have  pleaded  or  may  introduce  evidence 
to  support  under  a  general  denial.  When  the  plaintiff 
has  closed  his  case,  the  defendant  may  show  that  it  was 
not  guilty  of  the  negligent  act  complained  of  by  either 
direct  or  indirect  proof  which  negatives  the  proof  offered 
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by  the  plaintiff  as  to  the  fact  of  its  n^ligence  or  the  plain- 
tiff's damage.  Further  than  this,  the  defendant  may 
plead  and  offer  proof  of  matters*  in  excuse  or  justification, 
as  that  the  injury  complained  of  would  have  occurred  in 
any  event  without  the  concurrence  of  the  defendant's  neg- 
ligence, or  that  some  outside,  independent  force,  of  such 
nature  that  the  defendant  in  its  duty  of  observing  care 
could  not  reasonably  have  anticipated  or  guarded  against, 
was  the  proximate  cause  of  the  injury.  Such  defenses, 
while  not  technically  confession  and  avoidance,  partake  of 
the  nature  of  such  defense.  While  not  confessing  the 
cause  of  action,  they  seek  to  avoid  its  effect  by  proof  of 
other  and  new  matter  which  bars  the  plaintiff's  right  to 
recover,  and  they  must  be  established  by  the  defendant  in 
order  to  overcome  the  evidence  on  the  part  of  the  plaintiff, 
which,  unexplained,  would  establish  the  defendant's  neg- 
ligence. They  are  affirmative  in  their  nature  and  the  bur- 
den of  proving  them  is  upon  tiie  person  asserting  them. 

In  the  former  opinion  a  distinction  is  sought  to  be 
drawn  between  such  defense  if  pleaded  by  a  common  car- 
rier and  if  offered  by  another,  but  we  see  no  reason  for 
the  diHtincti(m,  provided  that  the  person  seeking  to  assert 
it  stands  in  a  similar  relation  to  the  person  injured.  A 
carrier  has  undertaken  a  special  duty  to  carry  safely.  If 
he  fails  to  do  so  a  presumption  arises  against  him,  which 
he  must  explain  away.  In  this  case  the  city  had  con- 
structed a  drainage  system  which  the  jury  found  it  had 
neglected  to  keep  in  repair,  and  that  by  its  negligence  the 
plaintiff  apparently  was  injured.  In  the  one  cast*,  tlie 
presumption  took  the  place  of  evidence  against  the  car- 
rier; in  the  other,  the  jury  found  the  facta  against  the  city 
as  to  neglect  to  keep  up  the  ditches.  The  burden  then 
^ests  alike  on  the  carrier  and  the  city  to  produce  proof  to 
show  that  its  negligence  was  not  the  proximate  cause  of 
the  loss  or  injury,  but  that  the  loss  was  attributable  to  an 
independent  cause  without  the  concurrence  of  its  negli- 
gence, or,  in  other  words,  that,  even  if  it  had  not  been 
negligent,  the  injury  would  have  occurrtnl.    In  this  case. 
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the  city  having  constructed  the  artificial  drainage  system 
and  changed  the  natural  flow  of  the  surface  water,  the 
obligation  rested  upon  it  to  exercise  reasonable  care  to 
maintain  the  system  so  that  the  water  would  not  be  col-" 
lected  and  thrown  upon  the  plaintiff's  premises  to  his 
damage.  The  plaintiff  had  a  right  to  rely  upon  its  exer- 
cise of  proper  and  reasonable  care  in  that  regard.  If  he 
was  damaged  by  water  breaking  from  such  artificial  drain- 
age channel  and  rushing  upon  his  premises  by  the  negli- 
gence of  the  defendant,  and  the  defendant  undertook  to 
explain  the  occurrence,  the  burden  was  upon  it  to  make 
the  explanation,  and  not  upon  the  plaintiff  to  negative  the 
excuse  in  making  his  case.  Chicago,  R.  /.  &  P.  R.  Co.  v. 
Shaw,  63  Neb.  380;  Fremont,  E.  &  M,  V.  R.  Co.  v.  Harlin, 
50  Neb.  698;  Ohen  v.  Wehh,  41  Neb.  147;  WilUams  v. 
Krans,  6  Neb.  216;  Chicago,  R.  /.  d  P.  R,  Co.  v.  Buel,  p. 
420,  post.  The  illustration  given  by  Judge  Cooley  in  dis- 
cussing special  duties  is  instructive:  "The  case  may  be 
instanced  of  a  householder  on  a  prominent  street  of  a  city 
repairing  his  roof.  While  thus  engaged  a  slate  falls  from 
the  r(M)f  and  injures  a  person  passing  along  the  street  be- 
low. Here,  manifestly,  it  Avas  the  duty  of  the  householder 
to  take  such  precautions  as  would  reasonably  guard 
against  such  an  injury;  all  the  obligation  of  special  care 
was  upon  him,  and  the  passer-by  had  a  right  to  assume 
that  no  work  being  done  over  the  walk  was  to  subject  him 
to  danger.  True,  the  act  of  God,  or  some  excusable  ac- 
cident may  hai^e  caused  the  slat>e  to  fall,  but  the  explana- 
tion should  come  from  the  party  charged  with  the  spcH^ial 
duty  of  protection."    2  Cooley,  Torts  (3d  ed.),  p.  1,422. 

This  view  does  not  conflict  with  the  doctrines  of  the 
cases  of  Omaha  Street  R.  Co.  v.  Boesen,  74  Neb.  764,  or 
Lincoln  Traction  Co.  v.  Shepherd.  74  Neb.  369,  374,  for 
the  burden  of  proof  as  to  the  existence  of  n^^ligence  still 
rests  upon  the  plaintiff  throughout  the  trial ;  neither,  we 
think,  does  it  conflict  with  the  holdings  of  the  New  York 
cases  cited  in  the  last  opinion,  but  may  be  distinguished 
therefrom.     In  fact,  the  case  of  New  Haven  &  North- 
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ampton  Co.  v.  Quintard,  6  Abb.  Pr.,  n.  s.  (N.  Y.)  128, 
established  the  rule  in  that  state  that  an  act  of  God  must 
be  specially  pleaded  in  order  to  admit  proof.  This  was 
an  action  against  a  common  carrier,  but,  as  we  have  seen, 
the  rule  is  applicable  to  all  other  cases  of  special  duties. 
The  burden  was  placed  upon  the  plaintiff  by  the  instruc- 
tion to  prove  the  defendant's  negligence  of  duty  and  his 
damage.  After  he  had  made  his  case,  in  order  to  escape 
the  logical  result  of  this  proof,  the  defendant  was  required 
to  show  that  the  loss  was  inevitable  under  the  circum- 
stances. We  think  this  was  proper.  After  its  negligence 
was  established  it  had  the  laboring  oar.  The  burden  did 
not  rest  upon  it  to  disprove  negligence,  but  upon  the  plain- 
tiff to  prove  it,  but,  negligence  being  proved  against  it, 
it  did  have  the  burden  of  showing  an  independent  cause 
for  the  injury,  by  reason  of  which  it  was  released  from 
liability.  Upon  the  whole  case,  we  find  no  prejudicial 
error  in  the  record. 

The  former  judgment  of  this  court  is  vacated  and  the 
judgment  of  the  district  court 

Affirmed. 


Henry  C.  Jordan  v.  Andrew  R.  Jackson.* 

Filed  Februaby  22,  1906.    No.  14.149. 

1.  Beview:  Record.    AffldaviU  used  on  the  hearing  of  a  motion  to  set 

aside  a  default,,  if  not  preserved  in  the  biU  of  exceptions,  wiU 
not  be  considered  in  this  court. 

2.  Specific   Performance:   Pi^eading.     Amendment   to   a  cross-petition 

examined,  and  held  not  to  constitute  a  departure,  and  the  cross- 
petition,  as  thus  amended,  examined,  and  held  sufficient  to  sup- 
port a  decree  for  specific  performance. 

3. :  Findings,    In  such  case  a  gefneral  finding  in  favor  of  the 

cross-petflioner  will  sustain  a  decree  for  specific  performance. 

4.  Harried  Women:   Conveyances.     Where   a  married   woman   owns 


*See  opinion  on  motion  for  rehearing,  p.  26,  post. 
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real  estate  in  her  own  right,  except  when  such  real  estate  is  a 
homestead,  in  order  to  convey  a  good  title  it  is  not  necessary 
that  her  husband  should  join  in  the  conveyance. 

6.  Xvidence  examined,  and  held  sufficient  to  sustain  the  findings  and 
decree. 

Ebbob  to  the  district  court  for  Dakota  county:  Guy  T. 
Gbaves,  Judgb.    Affirmed. 

W.  E.  Oantty  for  plaintiff  in  error. 

J.  C.  Mdbry  and  William  P.  Warner,  contra. 

Albebt,  C. 

^n  the  28th  day  of  August,  1902,  the  plaintiff  and  the 
defendant  entered  into  a  contract  in  writing,  whereby  the 
defendant  agreed  to  sell  and  convey  to  the  plaintiff  840 
acres  of  land  in  this  state  for  f36,120.  The  purchase  price 
was  to  be  paid  as  follows:  $2,500  when  the  contract  was 
executed,  ?2,500  on  February  1,  1903,  f5,000  March  1, 
1903.  The  remainder  to  be  evidenced  by  two  notes  to  be 
executed  March  1,  1903,  secured  by  second  mortgage  on 
the  land,  one  for  $16,000,  and  the  other  for  $10,120,  both 
payable  March  1,  1908.  The  contract  further  provides 
that  upon  receipt  of  the  cash  payments  above  mentioned 
and  the  execution  of  the  notes  and  mortgage  for  the  de- 
ferred payments,  the  defendant  shall  execute  a  warranty 
deed  to  the  plaintiff.  After  the  contract  was  prepared 
and  signed,  the  plaintiff  paid  the  defendant  $1,000  of  the 
$2,500  cash  payment,  and  the  contract  was  left  in  a  bank 
in  Sioux  City.  The  ui^derstanding  upon  which  it  was  left 
there  is  one  of  the  matters  in  dispute,  and  will  be  referred 
to  hereafter.  Shortly  afterwards  the  plaintiff  expressed 
himself  as  dissatisfied  with  the  abstract  furnished  by  the 
defendant,  claiming  that  the  defendant's  title  appeared  to 
be  defective.  The  defects  urged  at  that  time  are  discussed 
in  the  body  of  the  opinion.  Afterwards,  in  the  month  of 
September,  the  plaintiff  wrote  the  defendant  notifying 


Vol.  76]  JANUARY  TERM,  1906.  17 


Jordan  t.  Jackson. 


him  of  his  demand  for  the  return  of  the  f  1,000^  and  that 
the  abstract  did  not  show  good  title.  Failing  to  procure 
a  return  of  the  f  1,000,  on  the  14th  day  of  October,  1902, 
the  plaintiff  brought  this  action. 

It  is  alleged  in  the  petition  that  on  or  about  the  28th 
day  of  August,  1902,  the  plaintiff  and  the  defendant  made 
an  agreement,  whereby  it  was  mutually  agreed  between 
them  that  the  plaintiff  should  buy  from  the  defendant,  and 
the  defendant  should  sell  to  the  plaintiff,  the  lands  herein- 
before mentioned,  at  the  price  already  stated;  that  after 
making  a  yerbal  agreement  and  agreeing  upon  the  terms  and 
conditions,  it  was  then  further  agreed  by  and  between  the 
parties  that  the  agreement  should  be  reduced  to  writing, 
signed  by  the  parties  and  placed  in  escrow  in  a  certain 
bank  in  Sioux  (Uty,  Iowa,  there  to  remain  until  the  de- 
fendant should  furnish  the  plaintiff  abstracts  of  title  to 
the  land  showing  perfect  title  to  the  same  in  the  defend- 
ant, and  that  plaintiff  was  then  to  have  ten  days  in  which 
to  examine  the  abstracts,  and  if,  upon  such  examination, 
they  were  satisfactory  to  him  that  the  sale  was  to  be  com- 
pleted in  accordance  with  the  terms  of  the  agreement  in 
escrow.  A  copy  of  the  agreement  re<iuced  to  \iTiting  is 
set  out  at  length  in  the  petition.  It  is  further  alleged  that 
said  written  agreement  was  deposited  in  said  bank,  and 
at  the  same  time  the  plaintiff  also  deposited  in  escrow  his 
check  for  the  sum  of  |1,000,  payable  to  the  defendant, 
which  at  said  time  was  by  the  defendant  indorsed  to  the 
bank,  and  that  the  money  thereon  has  been  collected  by 
the  bank,  and  that  the  funds  so  collected  remain  in  escrow 
in  place  of  the  check;  that  on  or  about  the  first  day  of 
September,  1902,  the  defendant  furnished  abstracts  to  the 
land,  and  that  on  or  about  the  5th  day  of  the  same  month 
the  plaintiff  notified  the  defendant  that  the  abstracts  were 
not  satisfactory,  and  that  they  did  not  show  that  the  de- 
fendant had  good  and  suflBcient  title  to  the  land;  that  he 
then  notified  the  defendant  that  he  would  not  accept  said 
title  or  proceed  further  in  carrying  out  the  agreed  con- 
tract of  sale,  and  demanded  of  defendant,  and  of  the  said 
5 
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bank,  the  return  of  the  said  fl^OOO  ^o  as  aforesaid  left 
in  escrow,  and  the  cancelation  of  the  said  agreement;  that 
the  defendant  refused  and  still  refuses  to  cancel  the  agree- 
ment and  have  said  money  returned  to  the  plaintiff.  The 
petition  also  contains  a  general  allegation  that  the  plain- 
tiff has  performed  all  the  conditions  of  said  agreement  on 
his  party  but  that  the  defendant  has  failed  as  aforesaid  to 
perform  his  part  thereof.  The  damages  are  laid  at  |1,300. 
The  petition  contains  a  second  cause  of  action,  but  it 
need  not  be  noticed  at  thift  time. 

On  the  23d  day  of  February,  1903,  the  defendant  haying 
failed  to  answer,  a  default  was  entered  against  him,  al- 
though his  attorney  at  the  time  appeared  and  tendered  an 
answer.  On  the  same  day  the  defendant  presented  a  mo- 
tion to  set  aside  the  default  It  was  supported  by  afSda- 
yits  and  accompanied  by  an  answer  setting  up  a  meritori- 
ous defense.  The  motion  was  allowed  and  leaye  giyen  to 
answer. 

The  answer  is  of  unusual  and  unnecessary  length.  It 
admits  the  execution  of  the  written  contract  set  out  in 
the  petition,  that  it  was  deposited  in  a  Bioux  City  bank, 
but  denies  specifically  that  it  was  placed  there  in  escrow 
for  the  reasons  and  for  the  purpose  alleged  by  the  plaintiff, 
and  ayers  that  it  was  left  there  for  the  reason  that  the 
plaintiff  was  unable  at  that  time  to  pay  more  than  |1,000 
of  the  cash  payment  required  by  the  contract,  and  required 
ten  days  to  pay  the  remaining  |1,500,  and  that  the  con- 
tract was  deposited  in  said  bank  with  the  understanding 
that  it  would  be  delivered  to  the  plaintiff  when  he  had 
paid  the  remaining  f  1,500,  which  was  to  be  paid  within 
ten  days  from  the  execution  of  the  contract  The  answer 
also  denies  that  the  plaintiff  deposited  his  check  in  said 
bank  in  e«on)w,  but  alleges  that  the  check  was  given  in 
part  payment  of  the  cash  payment  mentioned  in  the  con- 
tract. It  denies  that  defendant's  title  to  the  land  was  de- 
fective, and  alleged  affirmatively  that  his  title  thereto  is 
clear  and  perfect,  with  the  exception  of  certain  mortgage 
liens,  which  the  defendant  was  to  pay  out  of  the  money  re- 


Vol,  76]  JANUARY  TERM,  1906.  19 


Jordan  y.  Jackson. 


ceiYed  from  the  plaintiflf  on  the  purchase  price.'  The 
answer  contains  a  general  denial  of  all  allegations  not  ad** 
mitted  or  qualified.  The  answer  also  contains  what  is 
denominated  a  counterclaim,  but  it  will  not  be  necessary 
to  notice  it  at  this  time. 

A  cross-petition  was  filed  with  the  answer,  which  it  will 
be  necessary  to  notice  at  length.     It  is  as  follows: 

"Against  the  plaintiff  the  defendant  alleges:  (1)  The 
making  of  said  Avritten  contract,  a  copy  of  which  is  set 
out  in  the  petition,  which  was  entered  into  by  the  plaintiff 
and  defendant  on  the  23d  day  of  August,  1902;  the  defend- 
ant further  alleges  that  he  performed  all  that  said  contract 
requires  of  him  up  to  the  present  time,  and  that  he  will 
perform  all  that  it  required  by  said  contract  hereafter, 
and  that  on  or  before  March  1,  1903,  he  will  make  and 
tender  to  the  plaintiff  a  good  and  sufficient  warranty  deed 
to  all  the  property  described  in  said  contract^  with  a  clear 
and  perfect  title  thereto,  which  is  all  that  can  be  required 
of  the  defendant  by  the  terms  of  said  contract.  (2)  He  fur- 
ther all^^es  that  all  that  plaintiff  had  done  on  his  part  by 
way  of  i)erformance  of  said  contract  is  the  payment  to 
the  defendant  of  the  sum  of  $1,000  which  was  paid  at  the 
time  of  signing  said  contract,  that  there  remains  now 
due  and  payable  on  said  contract  the  further  sum  of 
f4,000  which  the  plaintiff  refuses  to  pay;  that  he  declares 
his  intention  not  to  further  perform  his  part  of  said 
contract,  and  continues  to  disregard  and  repudiate  its 
terms;  that  there  will  be  due  upon  said  contract  the  fur- 
ther sum  of  $5,000  March  1,  1903,  and  at  the  time  the 
plaintiff  is  required  by  the  terms  of  said  contract  to  ex- 
ecute and  deliver  to  the  defendant  his  two  promissory 
notes,  one  for  |16,000,  with  interest  at  5  per  cent,  payable 
semiannually,  and  the  other  for  f  10,120,  with  interest  at 
5J  per  cent,  per  annum,  both  due  March  1,  1903,  and  to 
execute  mortgages  upon  the  real  estate  sold  to  him  to 
secure  the  payment  of  said  notes,  all  of  which  the  plaintiff 
declares  he  will  refuse  to  do,  and  asserts  his  intention  to 
repudiate  said  contract    Wherefore,  the  defendant  prays 
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the  court  for  a  decree  against  the  plaintiff  requiring  him 
to  specifically  perform  said  contract  in  all  its  terms  and 
conditions,  and  to  pay  said  sums  of  money  now  due  upon 
said  contract,  and  to  pay  the  sum  of  money  to  become 
due  March  1,  1903,  and  to  execute  said  notes  and  mort- 
gages in  compliance  with  the  terms  of  said  contract,  and 
he  prays  the  court  for  such  other  and  further  relief  against 
the  plaintiff  as  shall  secure  the  performance  of  said  con- 
tract, and,  if  the  plaintiflf  fails  and  refuses  to  perform 
said  contract  within  30  days  from  the  signing  of  the  decree 
requiring  him  so  to  do,  that  then  the  court  shall  render 
judgment  against  the  plaintiff  for  the  full  amount  unpaid 
upon  said  contract,  to  wit,  $35,120,  together  with  interest 
at  7  per  cent,  thereon,  and  costs  of  suif 

The  reply  is  a  general  denial.  Afterwards  the  defend- 
ant filed  the  following  amendment  to  his  cross-petition: 
"Comes  now  the  defendant  and,  leave  of  court  being  first 
obtained,  files  the  following  amendment  to  his  answer  and 
counterclaim:  (1)  He  alleges  that  on  March  1,  1903,  and 
at  all  times  he  was,  and  has  been,  and  is  now  ready  and 
willing  in  all  particulars  to  perform  said  contract  on  his 
part,  but  alleges  that  he  did  not  on  March  1,  1903,  or  at 
any  other  time,  make  and  tender  to  the  plaintiff  a  deed 
as  provided  in  said  contract,  for  the  reason  that  prior  to 
that  time  the  plaintiff  repudiated  his  said  contract  and 
refused  to  perform  its  terms  or  make  any  further  pay- 
ments on  the  purchase  price  of  said  land  as  required  by 
the  terms  of  said  contract,  and  the  defendant  avers  that 
he  was  able,  billing  and  ready  on  said  1st  day  of  March, 
1903,  to  make  a  clear  and  perfect  title  to  the  plaintiff  for 
all  of  said  land,  and  to  make  and  deliver  to  the  plaintiff 
a  good  and  sufficient  warranty  deed  therefor,  and  would 
have  done  so,  except  for  the  plaintiff's  persistent  refusal 
to  perform  said  contract  on  his  part  and  his  avowed  pur- 
pose to  repudiate  the  same.  The  defendant  alleges  that 
he  is  still  willing  and  ready  to  perform  his  contract,  and 
convey  to  plaintiff  a  clear  and  perfect  title  to  all  of  said 
real  estate,  as  soon  as  the  plaintiff  makes  the  payments 
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of  the  purchase  price  as  required  by  the  terms  of  said  con- 
tract Wherefore,  in  addition  to  the  prayer  of  his  original 
and  cross-petition,  the  defendant  prays  the  court  for  the 
additional  relief,  if  the  plaintiff  fails  to  specifically  per- 
form his  said  contract  within  a  time  fixed  by  the  court^s 
decree,  then  the  defendant  be  given  judgment  against  the 
plaintiff  for  the  full  amount  of  the  balance  due  on  the  pur- 
chase price  of  said  land,  and  that  all  plaintiff's  rights,  title 
and  interest  in  said  lands,  and  all  his  equities  therein,  be 
foreclosed  and  forever  barred,  and  that  such  judgment 
be  established  as  a  lien  upon  said  land  as  in  proceedings 
to  foreclose  a  mortgage,  and  that  special  execution  issue 
for  the  sale  of  all  the  plaintiff's  rights,  interests'  and 
equities  in  all  said  real  estate,  for  the  satisfaction  of  such 
judgment,  interest  and  costs,  so  far  as  the  same  will  ex- 
tend, and  that  he  have  judgment  for  any  deficiency,  and 
general  execution  to  satisfy  any  unpaid  balance  that  re- 
mains due  after  the  sale  of  said  property,  and  for  all  other 
orders  and  relief  as  justice  and  equity  require  in  the 
premises.'' 

A  trial  was  had  to  the  court  without  a  jury  which  re- 
sulted in  a  finding  for  the  defendant  and  a  decree  for 
specific  performance.  The  plaintiff  brings  the  case  here 
on  error. 

The  first  assignment  of  error  is  that  the  court  erred 
in  setting  aside  the  default.  The  motion  to  set  aside  the 
default  was  accompanied  by  an  answer  setting  up  a  meri- 
torious defense,  and  appears  to  have  been  supported  by 
affidavits.  The  affidavits  are  not  preserved  by  bill  of  ex- 
ceptions, and  for  that  reason  cannot  be  considered  at  this 
tima  This  is  a  rule  that  is  reiterated  at  almost  every 
sitting  of  the  court.  Mercantile  Trust  Co.  v.  O^Hanlon,  58 
Neb.  482;Reid,  Murdoch  d  Co.  v.  Panslca,  56  Neb.  195,  and 
cases  cited.  Every  presumption  is  in  favor  of  the  correct- 
ness of  the  order  of  the  district  court,  and,  in  the  absence 
of  evidence  showing  that  its  discretion  was  abused,  the 
presumption  that  it  was  properly  exercised  in  this  instance 
will  prevail.     The  plaintiff,  however,  insists  that  it  was  in- 
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cumbent  upon  the  defendant  to  preserve  the  evidence  on 
this  motion.  We  know  of  no  rule  of  practice  that  requires  a 
party  to  preserve  the  evidence  for  the  use  of  his  adversary. 

The  next  contention  of  the  plaintiff  is  that  the  court 
erred  in  permitting  the  defendant  to  file  an  amended  i)eti- 
tion.  This  contention  is  based  on  two  grounds:  (1)  That 
the  facts  8iet  out  in  the  amendment  existed  at  the  time  the 
original  answer  was  filed:  (2)  that  the  amendment  pre- 
sents another  and  different  cause  of  action  than  that  set 
up  in  the  original  cross-petition.  The  first  objection  could 
be  urged  against  almost  any  amendment  offered  to  a  plead- 
ing, because,  ordinarily,  an  amended  as  distinguished  from 
a  supplemental  pleading  is  based  on  facts  which  existed 
when  the  original  pleading  was  filed.  Consequently,  to 
sustain  that  objection  would  be,  practically,  to  deny  the 
right  to  amend.  As  to  the  second,  it  cannot  be  fairly  said 
that  the  amendment  presents  another  and  different  cause 
of  action  than  that  set  up  in  the  original  answer  and  cross- 
petition,  because  the  identity  of  the  cause  is  clearly  pre- 
served and  the  relief  asked  is  substantially  the  same.  It 
is  possible  that  it  did  present  issues  which  would  have 
to  be  supported,  and  which  the  plaintiff  would  have  to 
meet,  by  different  testimony  than  that  required  by  the 
issues  tendered  in  the  original  cross-petition,  and  it  is 
possible  that  the  plaintiff  would  have  been  entitled  to  a 
continuance  on  that  ground,  had  he  asked  it,  but  it  does  not 
seem  that  he  applied  for  a  continuance,  at  least  he  does 
not  complain  of  a  refusal  of  a  request  for  a  continuance. 
There  seems  to  be  no  merit  in  the  contention  that  the  court 
erred  in  permitting  the  amendment. 

The  decree  is  next  assailed  on  the  ground  that  it  is  not 
supported  by  tiie  cross-petition  and  the  amendment  thereto. 
We  have  set  out  the  pleadings  in  substance  and  we  are  sat- 
isfied that  they  are  amply  sufficient  to  sustain  the  decree. 
In  this  connection  we  might  notice  another  assignment  of 
error,  which  is  based  on  the  denial  of  a  motion  made  by 
the  plaintiff  to  strike  certain  portions  of  the  prayer  to 
plaintiff's  amendment  to  the  cross-petition.     The  prayer 
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ia  no  part  of  the  pleading,  tenders  no  issue,  and  neither 
adds  to  nor  takes  from  the  evidence  required  of  either 
party.  We  are  unable  to  perceive  how  the  denial  of  this 
motion  could  in  any  way  prejudice  the  plaintiff. 

Anotha*  assignment^  argued  at  some  length,  is  that  the 
decree  is  not  supported  by  the  iSndings,  in  that  the  court 
did  not  find  that  the  defendant  had  performed  his  part 
of  the  contract,  or  any  fact  that  would  excuse  such  per- 
formance. The  answer  to  this  is  that  at  the  close  of  spe- 
cific findings  in  favor  of  the  defendant  is  a  general  finding 
in  favor  of  the  defendant  which,  if  it  stood  alone,  is  suf- 
ficiently broad  to  support  a  decree  in  his  favor. 

A  further  contention  of  the  plaintiff  is  that  the  findings 
of  the  court  necessary  to  support  the  decree  are  not  sus- 
tained by  sufficient  evidence.  He  insists  that^it  is  estab- 
lished by  the  evidence  that  after  the  contract  was  drawn 
up  and  signed  it  was  left  in  the  bank  at  Sioux  City,  with 
the  understanding  that  it  was  not  to  become  effective  until 
the  defendant  had  procured  abstracts  showing  clear  title 
to  the  property  in  question,  and  satisfactory  to  the  plain- 
tiff. The  testimony  of  the  plaintiff  is  to  that  effect,  but 
he  is  flatly  contradicted  by  the  defendant.  The  defendant's 
version  of  the  transaction  is  that  after  the  contract  was 
made  and  signed  it  was  found  that  the  plaintiff  was  unable 
to  pay  the  full  amount  of  the  first  payment,  the  receipt 
of  which  was  acknowledged  in  the  contract,  but  could 
only  pay  |1,000,  and  asked  a  week  or  ten  days  to  pay  the 
remaining  |1,500.  This  was  agreed  to,  whereupon  the 
plaintiff  paid  |1,000,  and  his  copy  of  the  contract  was  left 
in  ihe  bank  at  Sioux  City,  with  instructions  to  the  effect 
that  upon  the  payment  of  the  remaining  f  1,500  it  was  to 
be  delivered  to  him.  The  objection  to  delivering  it  to  him 
at  the  time  being  that  on  its  face  it  showed  the  receipt 
by  the  defendant  of  the  full  amount  of  the  first  payment. 
The  defendant's  story  is  corroborated  by  the  cashier  of 
the  bank,  as  well  as  by  many  facts  and  circumstances  ap- 
pearing in  evidence,  and  we  think  the  evidence  upon  this 
branch  of  the  case  clearly  preponderates  in  his  favor. 
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But  the  plaintiflf  contends  that  the  evidence  shows  that 
the  title  which  the  defendant  pr(^osed  to  convey  was  de- 
fective, and,  consequently,  a  decree  for  specific  perform- 
ance in  favor  of  the  defendant  is  inequitable  and  errone- 
ous. We  are  unable  to  concur  in  this  view.  The  defects 
upon  which  the  plaintiff  relies  in  support  of  this  contention 
are:  (1)  An  omission  in  a  deed  forming  part  of  the  chain 
of  title  to  state  whether  the  grantor  therein,  a  woman,  ^as 
married  or  single;  (2)  another  deed  forming  a  link  in  the 
chain  of  title  purports  to  have  been  given  by  certain  par- 
ties described  in  the  deed  as  widow  and  only  heirs  of  one 
in  whose  name  the  title  stood  of  record  at  the  date  of  the 
conveyance;  (3)  a  mortgage  lipn  on  the  land,  or  a  part 
of  it,  for  18,500  in  favor  of  Connecticut  Mutual  Life  Insur- 
ance Company;  (4)  a  trust  deed  to  secure  the  payment  of 
1400  annually  to  defendant's  mother  during  her  lifetime, 
constituting  a  lien  on  the  land.  As  to  the  first  it  appears 
to  be  frivolous.  We  are  unable  to  see  how  it  is  material, 
on  the  question  of  the  title  to  this  land,  whether  she  was 
married  or  single  when  she  executed  the  deed.  It  is  not 
claimed  that  any  portion  of  it  constituted  a  family  home- 
stead. If  she  were  single,  and  otherwise  competent,  there 
can  be  no  question  as  to  her  right  to  convey.  If  married, 
she  could  convey  in  the  same  manner  and  with  like  effect 
as  if  she  were  single.  Comp.  St.  1905,  ch.  73,  sec.  42. 
Her  husband's  contingent  right  as  tenant  by  curtesy 
stands  on  a  different  footing  than  that  of  the  wife's 
inchoate  right  of  dower.  The  surviving  wife  takes  dower 
in  all  lands  whereof  the  husband  was  seized  at  any  time 
during  the  marriage,  unless  lawfully  barred  (Comp.  St. 
1905,  ch.  23,  sec.  1),  w^hereas  the  husband's  right  of  curtesy 
extends  only  to  lands  whereof  his  wife  was  seized  in  her 
own  right  at  the  time  of  her  death.  In  other  words, 
while  the  wife,  if  a  resident  of  the  state,  must  join  the 
husband  in  a  conveyance,  or  execute  a  separate  convey- 
ance, in  order  to  cut  off  her  right  of  dower;  by  her  own 
conveyance  and  without  the  concurrence  of  her  husband 
she  may  convey  good  title  to  the  lands  owned  by  her,  unless 
the  property  be  a  homestead. 
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As  to  the  second  defect,  it  is  not  claimed  that  the 
grantors  named  in  the  deed  did  not  stand  in  the  relation 
there  stated  to  the  party  who  had  died  seized  of  the  land, 
but  merely  that  it  does  not  thus  appear  on  the  papef  title. 
So  far  as  the  abstract  itself  is  concerned,  it  shows  how  the 
grantors  were  described  in  the  deed,  by  recital  which 
would  be  of  as  much  weight,  at  least,  as  the  recital  omitted 
from  the  other  deed,  namely,  whether  the  grantor  was 
married  or  unmarried,  upon  which  plaintiff  places  so 
much  stress.  Aside  from  the  recital  in  the  deed,  two 
affidavits  were  produced  from  parties  having  knowledge 
of  the  facts  which  show  that  one  of  the  grantors  was  the 
surviving  wife  of  said  decedent,  that  he  had  died  intestate, 
and  that  the  other  grantors  ai*e  his  only  children,  save  a 
posthumous  child,  which  died  when  less  than  two  years 
old.  The  proof  by  affidavit  is  of  the  character  usually  re- 
quired to  cure  such  defects,  and  we  think  was  amply  suf- 
ficient to  satisfy  any  reasonable  person. 

As  to  the  two  mortgages,  it  sufficiently  appears  that 
the  plaintiff  was  apprised  of  them  when  the  negotiations 
leading  up  to  the  contract  were  in  progress,  and  that  it 
was  understood  between  the  parties  that  the  one  to  de- 
fendant's mother  should  be  released  on  or  before  March  1, 
1903,  and  the  other  paid  off  and  discharged  out  of  the 
payments  then  and  previously  made  by  the  plaintiff  on 
the  purchase  price  of  the  land.  The  first  was  in  fact  re- 
leased in  September,  1902,  about  two  weeks  from  the-date 
of  the  contract.  As  to  the  other  mortgage,  as  it  was  to 
be  satisfied  out  of  the  payments  which  the  plaintiff  was  to 
make,  so  long  as  he  is  in  default  on  such  payments  he  is  in 
no  position  to  complain  that  it  has  not  been  satisfied,  espe- 
cially so  long  as  the  balance  which  would  still  remain  un- 
paid on  the  purchase  price  is  largely  in  excess  of  the  lien 
of  the  mortgage. 

The  abstract  furnished  is  in  evidence;  it  was  passed 
upon  and  approved  by  plaintiff's  attorney,  except  as  to  the 
mortgage  of  the  insurance  company,  and,  subject  to  that 
exception,  which  as  we  have  seen  is  not  available  to  the 
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plaintiff  at  this  time^  shows  a  good  and  merchantable  title 
in  the  defendant.  The  objections  to  it  appear  to  be 
captious,  and,  judging  from  the  entire  record,  seem  to  have 
been  raised  rather  because  the  plaintiff  desired  to  escape 
from  the  contract  than  because  of  any  fear  that  the  title 
he  had  agreed  to  purchase  was  not  good. 

-Many  assignments  are  based  on  the  rec^tion  of  evi- 
dence which  the  plaintiff  insists  was  incompetent  But  it 
is  well  settled  that  the  reception  of  incompetent  evidence, 
In  a  trial  to  a  court  without  a  jury,  is  not  reversible  etn>r, 
when  there  is  sufficient  competent  evidence  to  sustain  the 
findings.  Little,  if  any,  incompetent  evidence  was  received 
in  this  case,  and  the  competent  evidence  is  ample  to  sus- 
tain the  findings  and  decree.  For  these  reasons,  it  is  un- 
necessary to  go  into  this  assignment  with  greater  particu- 
larily. 

It  is  recommended  that  the  decree  of  the  district  court 
be  affirmed. 

DuFPiB  and  Jackson,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  forgoing 
opinion,  the  decree  of  the  district  court  is 

Afeirmbd. 

The  following  opinion  on  motion  for  rehearing  was 
filed  June  8,  1906.  Former  judgment  vacated  and  judg- 
ment of  district  court  reversed.  Motion  for  rehearing 
overruled: 

Jackson,  O. 

For  the  first  time  our  attention  is  called  to  the  fact  that 
the  defendant  has  at  all  times  retained  possession  of  the 
land  covered  by  the  contract,  which  he  now  seeks  to  have 
specifically  enforced.  It  is  now  insisted  that  an  account 
should  have  been  taken  of  the  rents  and  profits,  and  the 
amount  credited  to  the  plaintiff  on  the  payments  required 
to  be  made  by  him.    By  the  terms  of  the  contract  and  the 
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decree  the  deferred  payments  draw  interest,  and  it  would 
seem  to  be  inequitable  that  the  defendant  should  be  al- 
lowed interest  and  at  the  same  time  enjoy  the  rents  and 
profits  of  the  real  estate.  Craig  r.  Greenwood,  24  Neb. 
557.  It  does  not  appear,  however,  that  this  matter  was 
brought  to  the  attention  of  the  trial  court,  nor  has  counsel 
pointed  out  any  basis  in  the  record  for  a  computation  of 
the  rents  and  profits.  But  as  the  decree  itself  is  in  form 
defective,  in  that  it  provides  only  for  performance  on  the 
part  of  the  plaintiff  and  not  on  the  part  of  the  defendant, 
we  think  the  ends  of  justice  would  be  served  by  vacating 
the  decree  of  the  district  court  and  remanding  the  cause, 
with  directions  to  permit  the  plaintiff  to  file  a  supple- 
mental bill  for  an  account  of  rents  and  profits  and  to 
deduct  the  amount  thereof  from  the  payments  required 
of  the  plaintiff,  and  to  enter  a  decree  for  specific  perform- 
ance on  the  part  of  both  the  plaintiff  and  the  defendant. 
It  is  therefore  recommended  that  the  former  judgment 
of  this  court  and  the  decree  of  the  district  court  be  va- 
cated, and  the  cause  remanded,  with  directions  to  permit 
the  plaintiff  to  file  a  supplemental  bill  for  an  account  of 
the  rents  and  profits  to  be  credited  on  the  payment  to  be 
made  by  the  plaintiff,  and  to  enter  a  decree  accordingly 
for  specific  performance  on  the  part  of  both  the  plaintiff 
and  the  defendant 

By  the  Court :  For  the  reasons  stated  in  the  forgoing 
opinion,  the  former  judgment  of  this  court  and  the  decree 
of  the  district  court  are  vacated,  and  the  cause  remanded, 
with  directions  to  permit  the  plaintiff  to  file  a  supple- 
mental bill  for  an  account  of  the  rents  and  profits  to  be 
credited  on  the  payment  to  be  made  by  the  plaintiff,  and 
to  enter  a  decree  accordingly  for  specific  performance  on 
the  part  of  both  the  plaintiff  and  the  defendant,  and  the 
motion  for  r^earing  is  overruled. 

Judgment  aocobdinglt. 
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In  be  Estate  of  Calista  E.  Scott. 
Sarah  M.  Bbown  et  au  v.  Matilda  E.  Harmon.* 

Filed  Febbuabt  22,  1906.    No.  14,146. 

1.  Adminlitraton:  AproiNTMENT:   Appeal.    The  administrator  of  an 

estate  is  an  officer  of  the  court,  and  in  making  the  appointment 
the  court  is  required  to  exercise  a  reasonable  discretion.  Upon 
appeal  to  the  district  court  from  an  order  appointing  an  admin- 
istrator, the  issue  presented  by  the  appeal  is  one  for  the  court, 
and  should  not  be  submitted  to  a  jury. 

2.  Letters   of   administration   should   ordinarily  be  granted    to   the 

widow  or  next  of  kin  where  the  application  for  such  appoint- 
ment is  timely,  but  where  the  next  of  kin  are  unable  to  agree 
upon  an  administrator,  and  in  the  exercise  of  its  discretion  the 
probate  court  appoints  some  one  other  than  the  next  of  kin,  the 
appointment  should  not  be  disturbed  on  appeal,  unless  it  ap- 
pears that  there  has  been  an  abuse  of  such  discretion. 

Error   to   the   district    court   for   Lancaster    county: 
Edward  P.  Holmes,  Judge.    Affirmed. 

Bvrge,  Morning  d  Lcdwith^  for  plaintiffs  in  error. 

Stewart  d  Munger,  contra. 

Jackson,  0. 

Calista  E.  Scott  died  intestate  in  Lancaster  county 
April  80,  1904.  Her  heirs  were  Sarah  M.  Brown,  Matilda 
E.  Harmon  and  Lucinda  Kemble,  daughters,  A.  L.  Scott, 
a  son,  and  W.  L.  Scott,  a  grandson.  A.  L.  Scott  was  a 
resident  of  Thayer  coxmty.  Sarah  M.  Brown,  Lucinda 
Kemble  and  A.  L,  Scott  joined  in  a  petition  to  the  county 
court  of  Lancaster  county,  requesting  the  appointment 
of  A.  L,  Scott  as  administrator  of  the  estate  of  their 
l>arent  Matilda  E.  Harmon  filed  a  counter  petition,  ob- 
jtvting  to  the  apiK)intment  of  Swtt  for  the  sole  reason 
that  he  was  a  nonresident  of  T^ncaster  county,  and  re- 
<»Reb<Hurinir  denied.    See  opinion,  p^  SO,  past. 
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qnested  the  appointment  of  Henry  Harkson.  .  After  hear- 
ing, Harkson  was  appointed  upon  a  finding  that  he  was 
a  more  suitable  person  and  competent  to  act  as  such  ad- 
ministrator. An  appeal  was  taken  to  the  district  court, 
w^here  the  appointment  of  Harkson  was  confirmed,  and 
Scott  and  his  sisters,  Mrs.  Brown  and  Mrs.  Kemble, 
prosecute  error. 

-  In  the  district  court  Matilda  E.  Harmon  moved  that  the 
case  be  placed  on  the  docket  for  the  trial  of  cases  without 
a  jury.  This  motion  was  sustained.  The  record  discloses 
that  the  order  of  the  court  was  that  the  case  be  transferred 
to  the  equity  docket.  Plaintiffs  in  error  demanded  a  jury 
trial,  which  was  denied. 

Two  questions  are  presented  by  the  petition  in  error: 
First,  the  absolute  right  of  Scott  upon  the  record  to  be 
appointed  administrator  of  his  mother's  estate;  and, 
second,  the  denial  of  a  jury  trial  in  the  district  court 
There  is  considerable  force  in  the  contention  of  plaintiffs 
in  error  that  the  county  court  should  have  appointed 
Scott  administrator  of  his  mother's  estate.  The  applica- 
tion was  timely,  and  his  qualifications  were  not  put  in 
question.  The  county  judge  seems  to  have  acted  entirely 
upon  the  assumption  that  it  would  best  conserve  the  in- 
terests of  the  estate  to  appoint  a  resident  of  Lancaster 
county.  That  condition  alone  ought  not  to  deprive  the 
next  of  kin  of  the  right  to  administer  the  estate  of  their 
ancestor.  There  is,  how^ever,  a  d^ree  of  discretion  vested 
in  the  county  court  in  the  appointment  of  administrators, 
and  we  find  no  such  abuse  of  discretion  as  would  justify 
a  reversal  in  the  case  at  bar. 

Coming  to  the  question  of  a  right  to  a  jury  trial,  our 
view  is  that  the  trial  court  adopted  the  proper  procedure. 
The  case  of  Shcedy  v.  Sheedy,  36  Neb.  373,  which  it  is 
urged  supports  the  demand  of  the  plaintiffs  in  error  for  a 
jury,  in  our  judgment  is  not  in  point.  On  principle  the 
questions  involved  in  the  appointment  of  an  administra- 
tor are  easily  distinguished  from  those  arising  out  of  an 
allowance  to  the  widow.    It  is  true  that  this  proceeding  is 
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not  equitable,  but  the  question  of  the  qualifications  of  a 
person  to  administer  upon  an  estate  is  purely  a  question 
for  the  court.  An  administrator  is  an  officer  of  the  court. 
The  appointment  is  one  resting  in  sound  discretion,  and 
it  would  be  anomalous  to  hold  that  such  discretion  must 
be  controlled  by  the  verdict  of  a  jury. 

We  find  no  reversible  error  in  the  record,  and  recom- 
mend that  the  judgment  of  the  district  court  be  affirmed. 

DuFFiB  and  Albert,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  forgoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 

The  following  opinion  on  motion  for  rehearing  was  filed 
June  8,  1906.    Motion  overruled: 

Administxaton:  Appointment:  Discbetion.  When  the  next  of  khi  dis- 
agree as  to  the  selection  of  an  administrator,  and  the  court  ap- 
points one  requested  hy  one  of  the  next  of  kin,  it  will  not  be 
presumed  upon  appeal,  in  the  absence  of  any  evideince  upon  that 
point  in  the  record,  that  the  court  has  abused  its  discretion  in 
making  the  appointment 

Sbdgwick,  O,  J. 

In  the  brief  upon  the  motion  for  rehearing  it  is  insisted 
that  the  statement  in  the  opinion  that  there  is  "a  degree  of 
discretion  vested  in  the  county  court  in  the  appointment  of 
administrators"  is  not  applicable  to  this  case.  It  is  un- 
doubtedly true,  as  stated  by  the  supreme  court  of  Wiscon- 
sin in  Welsh  v.  Manwaring,  120  Wis.  377,  that  the  right 
of  administration  is  not  inherent,  but  statutory.  The 
statute  IS  mandatory,  and  must  be  followed  by  the  probate 
court.  Our  statute  provides  that:  "Administration  of 
the  estate  of  a  person  dying  intestate  shall  be  granted  to 
some  one.  or  more  of  the  persons  hereinafter  mentioned, 
and  they  shall  be  respectively  entitled  to  the  same  in  the 
following  order :   First,  the  widow,  or  next  of  kin,  or  both. 
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as  the  judge  of  probate  may  think  proper,  or  such  person 
as  the  widow  or  next  of  kin  may  request  to  have  appointed, 
if  suitable  and  competent  to  discharge  the  trust."  Comp. 
St  1905,  ch.  23,  sec.  178.  Whei^e  the  preference  of  ap- 
pointment is  given  by  the  statute  to  two  or  more  per- 
sons, or  classes  of  persons,  in  the  alternative  the  probate 
court  has  a  discretion  in  the  matter.  18  Cyc.  p.  83. '  In 
this  case  there  are  four  persons  equally  entitled  to  prefer- 
enee  in  the  appointment  of  an  administrator.  These  per- 
sons did  not  agree,  and  the  statute  provides  that  the  pro- 
bate court  may  appoint  one  of  these  four  persons,  or  such 
person  as  they  may  request  to  have  appointed.  One  of 
the  four  persons  entitled  to  preference  requested  the  ap- 
pointment of  the  person  appointed  by  the  court.  In  such 
case,  where  there  is  a  disagreement  among  the  parties 
entitled  to  name  the  administrator,  and  the  appointment 
is  of  one  chosen  by  some  of  these  parties,  we  think  that 
the  presumption  ought  to  obtain,  in  the  absence  of  any 
proof  to  the  contrary,  that  the  court  in  making  the  ap- 
pointment has  properly  exercised  its  discretion. 
The  motion  for  rehearing  is 

OVBBBULBD. 


Farmebs  &  Merchants  Insurance  Company  v.  Sarah 

R.    BODGB.* 

FiLKD  Febeuaet  22,  1906.    No.  14,151. 

IbsoTanee  PoUcy:  Bbeach:  Waiyeb.  A  policy  of  tornado  insurance, 
containing  a  proyision  that  if  the  buildings  insured  be  or  be- 
come vacant  or  unoccupied  the  policy  shall  be  null  and  yoid, 
does  not  become  absolutely  void  upon  a  violation  of  such  con- 
dition, unless  the  insurer  chooses  to  take  advantage  of  the  for- 
feiture; and  where,  after  loss  under  such  a  policy,  the  company 
issuing  the  same,  being  informed  of  the  loss  as  well  as  the 
breach  of  condition,  cancels  the  policy  and  retains  the  premium 
up  to  and  including  the  time  of  the  loss,  it  will  be  held  to  be 
a  waiver  of  the  breach  of  condition. 

^Rehearing  allowed.    See  opinion,  p.  35,  post. 
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Error  to  the  district  court  for  Buffalo  county :  Bruno 
O.  HosTETLER,  JuDGE.    Affirmed. 

Ealleck  F.  Base,  for  plaintiff  in  error. 

E.  C.  d  E.  V.  CallcinSj  contra.  a 

Jackson,  0. 

Plaintiff  in  error  issued  an  insurance  policy  to  the  de- 
fendant in  error,  providing  for  indemnity  in  case  of  lass 
occasioned  by  winds,  cyclones  or  tornadoes.  The  policy 
contained  these  stipulations: 

"It  is  agreed  that  if  the  assured  shall  have,  or  hereafter 
accept,  any  other  insurance  on  the  above  mentioned  prop- 
erty, whether  valid  or  not,  or  if  the  above  mentioned 
buildings  be  or  become  vacant  or  unoccupied,  or  be  used 
for  any  other  purpose  than  that  mentioned  in  said  appli- 
cation, without  consent  indorsed  hereon,  ♦  ♦  ♦  in 
each  and  every  one  of  the  above  cases,  this  policy  shall 
be  null  and  void.  Nor  will  this  company  be  liable  for  any 
cyclone,  tornado,  or  windstorm  loss  or  damage  on  build- 
ings  in  course  of  erection  unless  fully  inclosed,  nor  for 
buildings  or  their  contents,  except  said  buildings  rest  on 
good  and  substantial  foundations,  securely  inclosed  so  as 
not  to  admit  of  an  unnecessary  current  of  wind  circu- 
lating through  or  under  them,  nor  for  buildings  or  their 
contents  covered,  in  whole  or  in  part,  with  hay,  straw, 
thatched  or  board  roof,  nor  for  the  blowing  down  of  de- 
fective chimneys,  loose  clapboards,  shingles  or  window 
blinds." 

The  form  of  the  policy  admits  of  its  use  for  either  fire 
and  lightning,  or  tornado  insurance,  or  both.  The  build- 
ings insured  by  the  policy  were  at  the  time  the  policy  was 
issued  occupied,  by  a  tenant,  who  afterwards  vacated  the 
premises,  and  while  they  were  vacant  one  of  the  buildings 
w^as  damaged  by  a  windstorm,  and  thereupon  the  assured 
made  proof  and  submitted  to  the  company  a  proposition 
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for  arbitration,  according  to  one  of  the  provisions  of  the 
policy.  Upon  receipt  of  the  proof  the  company  sent  the 
following  commnnication  to  the  a^nred: 

"Lincoln,  Neb.,  April  19,  1904.  Sarah  R.  Bodge,  Kear- 
ney, Nebraska.  Dear  Madam :  We  received  a  notice  from  S. 
S.  St,  John  of  a  claim  purporting  to  have  been  made  by  you 
on  property  covered  by  jmlicy  No.  101,634,  having  been  al- 
leged to  have  been  occasioned  by  wind.  We  sent  a  repre- 
sentative of  this  company  to  investigate  the  matter,  and 
upon  arriving  he  found  the  place  vacated,  no  one  living  in 
the  house,  barn  or  on  the  premises,  and  from  inquiry  from 
the  neighbors  he  learned  that  no  one  had  been  living  there 
since  last  February.  You  are  aware  that  such  vacancy  is  in 
direct  violation  of  the  conditions  of  your  policy,  and  no 
company  without  special  permission  ever  intends  to  cover 
such  a  risk.  In  addition,  our  representative  ascertained 
that  the  property  was  in  poor  condition  and  in  most  places 
uninsurable.  Kepairs  had  long  been  needed,  but  nothing 
seems  to  have  been  attended  to.  We  are  inclosing  you  a 
draft  for  f 6.35,  which  is  the  unearne<l  part  of  the  premium 
on  your  policies,  |3.10,  $3,25,  and  desire  to  cancel  same  im- 
mediately. Upon  receipt  of  this,  kindly  forward  the  policy, 
and  oblige,  Ydurs  truly,  L.  P.  Funkhouser,  Secretary. 
Cancelation  of  policies,  101,634,  3.10;  99,630,  3.25." 

Action  was  instituted  on  the  policy,  resulting  in  a  judg- 
ment favorable  to  the  assured,  from  which  the  company 
prosecutes  error. 

It  is  sought  to.  sustain  the  judgment  of  the  trial  court 
on  three  arrounds:  First,  because  the  provision  in  the  policy 
avoiding  the  insurance  in  the  event  the  buildings  werfe  or 
should  become  vacant  applies  only  to  insurance  against  fire, 
and  was  not,  within  the  contemplation  of  the  parties,  in- 
tended to  apply  to  tornado  insurance;  second,  if  it  was 
intended  to  apply  to  tornado  insurance,  that  it  is  imma- 
terial, because  the  vacation  of  the  buildings  does  not  in- 
crease the  hazard  as  a  tornado  risk ;  and,  third,  if  it  was, 
within  the  contemplation  of  the  parties,  intended  to  apply 
to  tornado  insurance  and  is  material,  that  it  was  waived 
6 
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when  the  company,  upon  the  cancelation  of  the  policy,  re- 
tained the  premium  up  to  and  including  the  time  of  the 
loss.  If  the  defendant  in  error  is  correct  as  to  the  latter  con- 
tention then  it  becomes  unnecessary  to  examine  the  former. 
In  Home  Fire  Ins,  Co.  v.  Kuhlman,  58  Neb.  488,  it  was 
held  that  a  fire  insurance  policy,  providing  that  it  should 
be  void  if  the  buildings  be  or  become  vacant  or  unoccupied, 
does  not  upon  a  violation  of  such  condition  become  abso- 
lutely void,  unless  the  insurer,  chooses  to  take  advantage  of 
the  forfeiture ;  and  where  an  insurance  company,  after  loss 
and  upon  being  informed  of  a  breach  of  a  condition  in  its 
policy  providing  for  forfeiture,  canceled  the  policy  but  re- 
tained the  premium  beyond  the  date  of  breach  of  the  con- 
dition and  up  to  and  including  the  date  of  the  loss,  such 
action  on  the  part  of  the  company  amounted  to  an  estoppel 
and  should  be  held  to  be  a  waiver  of  the  breach  of  condi- 
dition.  The  total  amount  of  insurance  provided  by  the 
policy  in  suit  is  $500;  the  total  premium  paid  was  f5;  the 
policy  w^as  dated  May  17,  1902,  and  w^ould  expire  by  its 
terms  May,  17,  1907.  It  appears  from  the  evidence  that 
prior  to  the  loss  now  in  litigation  the  assured  had  sus- 
tained a  loss  upon  which  payment  had  been  made  by  the 
insurance  compaiiy.  The  only  evidence  on  that  branch 
of  the  case  is  the  testimony  of  one  witness,  as  follows: 
"Q.  Do  you  know  whether  or  not  Mrs.  Bodge  received  for 
another  windstorm  loss  under  this  policy  ?25?  A.  Well, 
I  ain't  sure  it  was  exactly  $25,  it  was  pretty  near  that,  I 
think.  Q.  Do  you  remember  about  when  that  was  paid? 
A.  I  should  think  it  was  15  months  ago,  something  like 
that.  Q.  It  was  a  windstorm  loss  paid  on  this  same  iden- 
tical policy?    A.  Yes,  I  think  it  applied Q.  On  the 

house?  A.  On  the  granary,  might  have  been  partly  on 
the  granary  and  partly  on  the  barn.  It  wasn't  much  over 
?20, 1  don't  think,  of  course,  I  couldn't  remember  the  exact 
amount."  The  company  had  earned  the  full  premium  on 
any  amount  of  loss  paid  under  the  provisions  of  the 
policy,  and  the  policy  would  be  in  force  for  the  balance  of 
the  term  only  upon  the  difference  between  the  amount  so 
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paid  and  the  face  of  the  policy.  If  the  amount  of  loss 
paid  by  the  company  was  f 20,  then  the  policy  was  in  force 
for  f480;  if  the  amount  paid  was  f25,  then  the  policy  was 
continued  in  force  for  f475.  The  amount  of  unearned 
premium  returned  was  fS.lO.  On  April  19,  1904,  the  date 
when  the  premium  was  so  returned,  computing  the  loss  pre- 
viously paid  by  the  company  at  f  20,  it  had  earned  of  the 
premium  paid  by  the  insured  f  1.89,  leaving  the  amount  of 
unearned  premium  f3.ll.  The  loss  now  in  litigation  oc- 
curred on  the  8th  day  of  April,  1904.  The  trial  court  doubt- 
less found  that  the  amount  of  premium  retained  by  the  com- 
pany  was  sufficient  to  carry  the  policy  beyond  the  date 
of  the  loss,  and  such  finding  is  not  without  support  in  the 
evidence,  although  the  amount  of  prior  loss  paid  exceeded 
the  sum  of  f20,  and  applying  the  rule  of  Home  Fire  Ins. 
Co.  V.  Kuhlman,  supra,  we  find  that  the  retention  of  such 
premium  under  the  circumstances  amounted  to  a  waiver  of 
the  breach  of  the  conditions  of  the  policy,  and  we  recom- 
mend that  the  judgment  be  aflBrmed. 
DuFFiE  and  Albert,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 

The  following  opinion  on  rehearing  was  filed  February 
8,  1907.  Former  judgment  of  affirmance  vacated  and  judg- 
ment of  district  court  reversed: 

1.  Insurance  Contract:  Construction.  A  stipulation  fn  a  contract  for 
tornado,  cyclone  and  windstorm  insurance  that  the  policy  shall 
be  void  in  case  the  buildings  insured  become  vacant  is  material 
to  the  hazard  and  will  be  enforced. 

2. :    Waiver.     The  cancelation  of  a  policy  of  Insurance  after 

loss  and  notice  of  facts  occurring  before  loss  constituting  a  for- 
feiture, coupled  with  the  return  of  unearned  premium  from  date 
of  forfeiture^  does  not  constitute  a  waiver  of  the  forfeiture. 

Jackson,  C, 

A  former  opinion  in  this  case  is  reported,  ante,  p.  31. 
Our  conclusion  was  there  put  upon  the  ground  that  the 
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insurance  company  had  waived  a  forfeiture  of  the  policy 
by  an  attempt(Hl  cancelation  after  notice  of  loss,  and  re- 
taining the  premium  up  to  and  including  the  time  of  loss. 
A  rehearing  has  been  allowed  and  we  find  from  further 
consideration  that,  owing  to  a  mistaken  method  of  calcu- 
lating the  unearned  premium,  we  were  in  error  in  holding 
that  the  insurance  company  retaineil  the  premium  to  cover 
the  period  of  the  loss.  The  case  must  therefore  stand  upon 
the  other  questions  presented  on  behalf  of  the  plaintiff  in 
error.  It  appears  that  after  notice  of  loss  the  company 
sent  a  representative  to  make  an  investigation,  and  after 
receiving  his  report  wrote  the  assured  the  following  letter : 

"Lincoln,  Neb.,  April  19,  1904.  Sarah  R.  Bodge,  Kear- 
ney, Nebraska.  Dear  Madam :  We  received  a  notice  from  S. 
S.  St.  John  of  a  claim  purporting  to  have  been  made  by 
you  on  property  covered  by  policy  No.  101,634,  having 
been  alleged  to  have  been  occasioned  by  wind.  We  sent 
a  representative  of  this  company  to  investigate  the  matter, 
and  upon  arriving  he  found  the  place  vacated,  no  one 
living  in  the  house,  barn  or  on  the  premises,  and  from 
inquiry  from  the  neighbors  he  learned  that  no  one  had 
been  living  there  since  last  February.  You  are  aware  that 
such  vacancy  is  in  direct  violation  of  the  conditions  of 
your  policy,  and  no  company  without  special  permission 
ever  intends  to  cover  such  a  risk.  In  addition,  our  repre- 
sentative ascertained  that  the  property  was  in  poor  con- 
dition and  in  most  places  uninsurable.  Repairs  had  long 
been  needed,  but  nothing  seems  to  have  been  attended  to. 
We  are  inclosing  you  a  draft  for  |6.33,  which  is  the  un- 
earned part  of  the  premium  on  your  policies,  $3.10,  $3.25, 
and  desire  to  cancel  same  immediately.  Upon  receipt  of 
this  kindly  forward  the  policy,  and  oblige,  Yours  truly, 

"L.  P.  Funkhouser,  Secretary. 

"Cancelation  of  policies  101,634,  3.10;  99,030,  325." 

It  is  insisted  on  behalf  of  the  defendant  in  error  that 
this  letter  amounts  to  a  w^aiver  of  the  forfeiture  provisions 
of  the  policy,  and  we  are  cited  to  tlie  case  of  Home  Fire 
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Ins.  Co.  V.  Kuhlman^  58  Neb.  488,  in  support  of  this  conten- 
tion. Some  of  the  language  employed  in  the  opinion  would 
seem  to  sustain  the  position  of  the  defendant  in  error, 
but  a  careful  reading  of  the  entire  opinion  has  convinced 
us  that  the  decision  was  grounded  upon  the  fact  that  the 
insurance  company  in  that  case,  after  notice  of  loss,  under- 
took to  cancel  the  policy,  and  in  so  doing  retained  the 
premium  up  to  a  time  after  the  loss  occurred,  a  state  of 
facts  altogether  different  from  those  here  presented.  The 
contract  involved  covers  loss  by  cyclones,  tornadoes  and 
windstorms;  the  policy  is  written  on  what  is  termed  a  com- 
bination form  that  might  be  used  either  for  fire  and  light- 
ning, or  cyclone,  tornado  and  windstorm  insurance,  or  for 
all.  The  stipulations  of  the  policy,  in  so  far  as  they  are 
important  to  the  determination  of  the  case,  are  as  follows : 
"And  it  is  agreed  that  if  the  assured  shall  have,  or  here- 
after accept,  any  other  insurance  on  the  above  mentioned 
property,  whether  valid  or  not,  or  if  the  above  mentioned 
buildings  be  or  become  vacant  or  unoccupied,  or  be  used 
for  any  other  purpose  than  that  mentioned  in  said  appli- 
cation, without  consent  indorsed  hereon,  or  if  the  property 
be  or  shall  hereafter  become  mortgaged  or  incumbered, 
or  if  the  same  be  or  hereafter  become  involved  in  litigation, 
or  upon  the  commencement  of  foreclosure  proceedings,  or 
in  case  any  change  shall  take  place  in  the  title,  possession, 
or  interest  of  the  assured  in  the  above  mentioned  property, 
or  if  this  policy  shall  be  assigned,  or  if  the  risk  be  in- 
creased in  any  manner,  except  by  the  erection  of  additions 
and  repairs  to  dwelling  and  of  ordinary  out-buildings, 
without  consent  indorsed  hereon,  then,  in  each  and  every 
one  of  the  above  cases,  this  policy  shall  be  null  and  void. 
Nor  will  this  company  be  liable  for  any  cyclone,  tornado, 
or  windstorm  loss  -or  damage  on  buildings  in  course  of 
erection  except  fully  inclosed,  nor  for  buildings  or  their 
contents^  except  said  buildings  rest  on  good  and  sub- 
stantial foundations,  securely  inclosed  so  as  not  to  admit 
of  an  unnecessary  current  of  wind  circulating  through  or 
under  them,  nor  for  buildings  or  their  contents  covered, 
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in  whole  or  in  part,  with  hay,  straw,  thatched  or  board 
roof,  nor  for  the  blowing  down  of  defective  chimneys, 
loose  clap-boards,  shingles,  or  window  blinds/' 

It  will  be  observed  that  some  of  these  provisions  are 
general  and  others  limited  in  their  application,  and  it  is 
argued  on  behalf  of  the  defendant  in  error  that  only  such 
provisions  as  are  limited  to  cyclone,  tornado  and  wind- 
stonn  inKurance  apply  to  that  class  of  insurance.  We 
cannot,  lun\ever,  so  construe  the  contract.  It  is  plain 
that  the  Ki>ecial  provisions  quoted  as  applicable  to  tornado, 
cyclone  and  windstorm  insurance  were  intended  as  addi- 
tional cnniUtions  to  those  that  are  general  in  terms.  We 
do  not  wish  to  be  understood  as  saying  that  a  disregard 
of  any  one  of  the  general  provisions  would  work  a  for- 
feiture of  windstorm  or  cyclone  insurance,  but  w^e  should 
give  effect  to  those  stipulations  which  are  material  to  the 
risk.  At  the  time  the  policy  in  suit  was  issued  the  build- 
in^  covered  by  the  insurance  were  occupied  by  a  tenant; 
tJiey  later  became  vacant  and  were  vacant  at  the  time  of 
the  loss.  The  question  as  to  whether  the  vacancy  of  the 
buildings  increased  the  hazard  is  the  vital  question  in  the 
case,  and  we  think  it  did.  In  Sexton  v.  Ha/wkeye  Ins.  Co,j 
fi9  la,  99,  and  Repiihlic  County  M.  F.  Ins.  Co.  v.  Johnson, 
69  Kan.  146,  76  Pac.  419,  the  identical  question  was  in- 
volved, aud  in  each  case  it  was  held  that  the  stipulation 
agaiuBt  vacancy  was  material.  They  are  both  well-rea- 
soned cases  and  we  are  satisfied  that  the  conclusion  reached 
is  correct 

The  plaintiff  had  judgment,  from  which  the  insurance 
company  prosecuted  error.  Giving  effect  to  the  stipula- 
tion against  vacancy  contained  in  the  contract,  the  judg- 
ment was  erroneous,  and  we  recommend  that  our  former 
opinion  be  vacated,  the  judgment  of  the  district  court  re- 
versed and  the  cause  remanded. 

DuFFiE,  C.,  concurs. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
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opinion,  the  former  judgment  in  this  cause  is  vacated,  the 
judgment  of  the  district  court  reversed  and  the  cause  re- 
manded. 


Reversed. 


Joseph  L.  Locke  et  al.  v.  James  J.  Skow. 

Piled  Febbuabt  22,  1906.    No.  14,162. 

L  Bonds:  Consideration:  Estoppel.  One  who  executes  a  bond  under 
circumstances  that  would  estop  him  to  assert  its  invalidity  for 
want  of  consideration  cannot,  in  an  action  upon  the  bond,  avoid 
liability  on  the  ground  that  the  plaintiff  is  estopped  to  assert 
that  there  was  any  consideration  for  the  bond.  United  states 
Fidelity  d  Guaranty  Co.  v,  Ettenheimer,  70  Neb.  147. 

2.  — :  Petition:  Sufficiency.  In  an  action  for  the  breach  of  the 
conditions  of  a  bond,  one  of  which  was  that  the  defendant  would 
satisfy  the  judgment,  if  judgment  be  rendered  against  him  on 
appeal,  the  petition  is  not  open  to  demurrer  because  it  does  not 
show  the  rendition  of  a  judgment  which  could  be  paid,  where 
it  does  show  the  breach  of  another  condition  actionable  inde- 
pendently of  the  liability  to  satisfy  or  perform  the  judgment 

Erbor  to  the  district  court  for  Oage  county:  William 
H.  Kelligar,  Judge.    Affirmed. 

8.  D.  Killen,  J.  E.  Cobbey  and  G.  M.  Johnston^  for  plain- 
tiffs in  error. 

E.  O.  Kretsinger  and  Sackett  &  Spaff'ord,  contra. 

Jackson,  C. 

James  J.  Skow  sued  Joseph  L.  Locke  in  county  court 
for  the  unlawful  possession  of  real  estate  and  had  judg- 
ment for  the  restitution  thereof  on  March  20, 1900.  Locke 
caused  to  be  executed,  filed  and  approved  in  the  county 
court  a  bond  for  the  purpose  of  perfecting  an  appeal  to 
the  district  court  The  bond,  after  reciting  the  judgment, 
contained  these  conditions :  "Now,  therefore,  we  *  *  * 
do  promise  and  underta^ie  to  the  said  James  J.  Skow  that 
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said  defendant  shall  prosecute  said  appeal  to  effect,  and 
without  unnecessary  delay,  and  that  said  defendant,  if 
judgment  be  adjudged  against  him  on  the  appeal,  will 
satisfy  such  judgment  and  costs,  and  pay  a  reaaonable 
rent  for  the  use  and  occupation  of  the  premises  aforesaid 
to  the  said  plaintiff."  The  plaintiff  a£(sailed  the  bond 
as  being  insuflacient  in  law,  but  his  objections  were  over- 
ruled, and  a  transcript  of  the  proceedings  had  in  the 
county  court  was  filed  in  the  district  court  within  the 
time  allowed  for  perfecting  an  appeal.  Locke  remained 
in  possession  of  the  premises  until  the  11th  day  of  De- 
cember, 1900,  when  the  district  court,  on  motion  of  the 
plaintiff,  dismissed  the  appeal  for  want  of  jurisdiction, 
this  court  having  in  the  meantime  held  that  the  statute  au- 
thorizing an  appeal  to  the  district  court  in  actions  for  the 
forcible  detention  of  real  estate  was  unconstitutional,  and 
that  the  district  court  acquired  no  jurisdiction  in  such 
cases  by  appeal.  No  proceedings  having  been  taken  to 
reverse  or  modify  the  judgment  of  dismissal,  the  action  of 
the  district  court  became  final,  and  the  defendant  in  error 
thereupon  instituted  an  action  in  the  district  court  against 
Locke  and  his  sureties  on  the  bond.  The  material  allega- 
tions of  the  petition  contained  a  recital  of  the  judgment  in 
the  county  court;  the  execution  and  approval  of  the  ap- 
peal bond;  the  judgment  of  dismissal  by  the  district  court; 
that  Locke  had  sole  and  exclusive  use,  possession  and  oc- 
cupation of  the  premises,  and  obtained  the  rents  and 
profits  therefor  by  reason  of  the  execution  and  approval 
of  the  bond  from  its  execution  until  the  11th  day  of  De- 
cember, 1900;  that  the  reasonable  price  and  value  of  such 
use  and  occupation  during  the  period  was  |280;  that  the 
defendant  had  failed,  neglected  and  refused  to  pay  the 
reasonable  rent  for  such  use  and  occupation,  and  the  costs 
of  the  proceedings;  that  no  part  of  the  same  had  been 
paid,  except  the  sum  of  |150  to  apply  on  the  costs;  that 
there  was  due  and  unpaid  costs  amounting  to  |23.50;  and 
the  plaintiff  prayed  judgment  for  |303.50,  with  interest 
Issues  were  joined,  and  a  trial  to  the  court  and  a  jniy 
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resulted  in  a  verdict  and  judgment  favorable  to  the  plain- 
tiff.   Locke  and  his  sureties  prosecute  error. 

Four  questions  are  discussed  and  urged  as  a  reason 
why  the  judgment  of  the  district  court  should  be  reversed : 
First,  that  the  petition  does  not  state  a  cause  of  action; 
second,  the  alleged  bond  is  not  a  statutory  bond;  third,  it 
contains  none  of  the  elements  of  a  common  law  bond, 
that  there  was  no  mutuality,  and  that  by  the  action  of  the 
defendant  in  error  it  was  prevented  from  becoming  effect- 
ive in  securing  a  trial  on  appeal;  and,  fourth,  that  the 
sureties  are  not  liable  because  the  consideration  which  in- 
fluenced them  to  sign  failed,  that  is,  the  alleged  bond  did 
not  procure  for  Locke  a  trial  de  novo. 

It  is  said  that  the  petition  is  insufficient  because  it  does 
not  appear  from  the  allegations  that  a  judgment  was  ren- 
dered in  the  district  court  that  could  be  satisfied  by  pay- 
ment, and  the  case  of  German  Nat.  Bank  v.  Beatrice  Rapid 
Transit  d  Power  Co.,  69  Neb.  115,  is  cited  in  support  of 
that  contention.  A  comparison,  however,  of  the  bond  in 
that  case  with  the  one  now  under  consideration  discloses 
a  marked  difference  in  the  language  and  conditions  of  the 
two  bonds.  The  condition  of  the  bond  in  the  case  cited 
being:  "Now,  if  the  said  Beatrice  Eapid  Transit  &  Power 
Company  shall  prosecute  this  appeal  with  effect,  and  with- 
out unnecessary  delay,  and  shall  pay  whatever  judgment 
may  be  rendered  by  the  court  upon  dismissal  or  trial  of 
said  api)eal,  then  the  above  obligation  to  be  void,  other- 
wise to  remain  in  full  force  and  effect"  And  it  was  held 
that  because  the  petition  did  not  show  a  judgment  ren- 
dered in  the  appellate  court  requiring  payment,  the  peti; 
tion  did  not  state  a  cause  of  action ;  while  in  the  case  at 
bar  the  bond  contained  a  provision  that,  in  case  judg- 
ment was  rendered  against  the  defendant,  the  principal 
and  his  sureties  would  pay  a  reasonable  rent  for  the  use 
and  occupation  of  the  premises  to  the  plaintiff.  From  the 
nature  of  the  action  such  a  promise  furnished  the  principal 
consideration  for  permitting  the  defendant  to  remain  in 
possession  of  the  premises,  and  had  the  case  been  tried 
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in  the  district  court  de  novo  and  judgment  there  entered 
for  the  plaintiff,  as  in  the  court  below,  it  is  obvious  that 
the  liability  of  the  sureties  would  have  been  something 
beyond  that  of  a  compliance  with  the  judgment  in  the  dis- 
trict court;  there  would  still  be  a  liability  for  the  use  and 
occupation  of  the  premises.  The  promise  to  pay  rent  was 
a  separate  promise  and  was  supported  by  a  distinct  con- 
sideration. The  petition  recited  that  by  reason  of  the 
undertaking  the  said  Locke  remained  in  the  possession 
of  the  premises  and  enjoyed  the  rents  and  profits  there- 
from ;  that  the  value  of  such  use  and  occupation  was  the 
sum  of  |280,  no  part  of  which  had  been  paid.  It  dis- 
closed the  final  determination  of  the  action,  in  which  the 
bond  was  given,  adversely  to  the  principal  in  the  bond. 

There  is  some  claim  that  the  petition  is  insufficient 
because  it  does  not  show  a  delivery  of  the  bond  and  an 
acceptance  on  the  part  of  the  obligee.  The  question  of 
delivery  is  purely  one  of  intention.  Did  the  obligors  in- 
tend the  instrument  to  become  operative  as  a  bond?  To 
hold  that  they  did  not  would  be  to  discredit  the  evidence 
furnished  by  their  own  acts  in  procuring  the  same  to  be 
approved.  That  the  bond  was  accepted,  and  the  course  of 
the  obligee  influenced  and  controlled  thereby,  is  conclu- 
sively shown  by  the  fact  that  he  refrained  from  asserting 
his  right  to  the  possession  of  the  premises  involved  in 
the  litigation  until  the  dismissal  of  the  appeal  in  the  dis- 
trict court*  The  contention  that  the  petition  does  not 
state  a  cause  of  action  cannot  be  sustained. 

The  remaining  questions  may  be  disposed  of  together. 
It  is  not  important  that  the  bond  is  not  a  statutory  bond, 
because  the  obligation  would  be  good  at  common  law  unless 
the  plaintiff  in  error  is  estopped  from  maintaining  an 
action  thereon,  and  it  is  seriously  urged  that  he  is  so 
estopped  by  reason  of  the  fact  that  the  appeal  to  the  dis- 
trict court  was  dismissed  on  his  own  motion.  In  United 
States  Fidelity  d  Guaranty  Co.  v.  Ettenheimer,  70  Neb. 
147,  it  was  held  that  "one  who  executes  a  bond  under  cir- 
cumstances that  would  estop  him  to  assert  its  invalidity 
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for  want  of  consideration  cannot,  in  an  action  upon  the 
bond,  avoid  liability  on  the  ground  that  plaintiff  is 
estopped  to  ajssert  that  there  was  any  consideration  for 
the  bond."  In  principle  that  case  cannot  be  distinguished 
from  the  one  at  bar,  although  that  case  proceeded  to  the 
supreme  court  before  its  dismissal.  The  present  chief  jus- 
tice, speaking  for  the  court  in  that  case,  said : 

"If  the  defendant  obtained  no  other  benefit  of  his  at- 
tempted appeal,  he,  at  least,  was  enabled  to  present  the 
question  to  this  court,  and  in  the  meantime  retained  the 
possession  of  the  premises  in  dispute.  The  object  of  the 
undertaking  was  to  protect  the  plaintiff  against  two 
sources  of  possible  injury:  (1)  he  would  be  subjected  to 
expenses  in  the  district  court,  which  would  be  unnecessary 
if  the  judgment  already  rendered  should  finally  stand  as 
the  law  of  the  case;  (2)  he  would,  while  the  proceedings 
were  pending,  be  deprived  of  the  possession  of  the  premises 
.which  had  been  awarded  to  him  by  the  judgment  of  the 
justice." 

The  order  dismissing  the  appeal  in  the  forcible  deten- 
tion proceedings  was  a  judgment  within  the  meaning  of 
the  bond,  and  we  hold  that  there  was  both  a  consideration 
for  the  bond  and  a  breach  of  the  conditions  thereof;  that 
the  judgment  of  the  district  court  was  right,  and  we  recom- 
mend that  it  be  affirmed. 

DuFFiE  and  Albert,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 
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John  P.  O'Neil  bt  al.  v.  State  of  Nebraska. 

Filed  Mabch  8,  1906.    No.  14,441. 

Intoxloating  Liquors:  Unlawfxtl  Sale:  Bvidenob.  Where  in  a  pros- 
e^^utlon  for  a  violation  of  the  provisions  of  section  20,  ch.  50,  Comp. 
8t  1905^  entitled  "Liquors/'  intoxicating  liquor  is  found  and 
sel/ed  in  the  possession  of  the  accused,  or  is  shown  to  have  been 
In  his  possession  and  kept  by  him  at  his  place  of  business,  by 
other  comi>etent  evidence,  the  statutes  make  such  possession, 
when  not  satisfactorily  explained,  presumptive  evidence  of  guilt, 
and  such  possession  and  keeping  may  be  sufficient  to  sustain  a 
conviction.    Peterson  v.  State,  63  Neb.  251. 


2. :  :  ,  It  Is  not  every  kind  of  possession  of  in- 
toxicating liquor,  however,  that  raises  the  presumption  that  it 
was  kept  for  an  unlawful  purpose;  and  when  the  evidence  on 
the  part  of  the  prosecution  shows  that  the  liquor  in  question 
wa3  not  kept  by  the  accused,  and  that  his  possession  of  or  con- 
aeetlon  with  it  was  of  such  a  nature  that  he  could  not  have 
sold  or  disposed  of  it  unlawfully,  and  that  such  liquor,  when 
seized,  was  not  in  his  possession,  but  was  rightfully  in  the  pos- 
session of  another^  such  evidence  alone  will  not  sustain  a  convio- 
llon. 

Erkor  to  the  district  court  for  Boone  county:  James  N. 
Paul,  Judge.    Reversed. 

James  A.  Armstrong  and  Critchfield  d  Reid^  for  plain- 
tiffs ill  error. 

T^wria  Broum,  Attorney  Oeneralj  and  W.  T.  Thompsonj 
contra, 

Barnes,  J. 

John  P,  O'Neil  and  Burch  A.  Baldwin  were  tried  in 
the  district  court  for  Boone  county  on  an  information 
chargriug  them  jointly  with  a  violation  of  the  provisions 
of  section  20,  ch.  50,  Comp.  St.  1905,  in  manner  as  follows: 
''That  the  defendants,  John  P.  O'Neil  and  Burch  A.  Bald- 
win, cm  the  28th  day  of  June,  1904,  in  the  county  of 
Boonf,  and  state  of  Nebraska,  then  and  there  being,  did 
then  and  there,  in  the  city  of  Albion,  in  said  county  and 


i-_ 
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state,  keep  and  have  in  their  possession,  in  a  certain 
coal  shed,  then  and  there  located  upon  the  Union  Pacific 
railroad  right  of  way  in  said  city,  county  and  state,  cer- 
tain vinous  and  intoxicating  liquors,  to  wit^  two  barrels 
of  wine,  with  the  unlawful  intent  of  them,  the  said  John 
P.  O'Neil  and  Burch  A.  Baldwin,  of  unlawfully  dispos- 
ing and  selling  the  same  without  having  first  obtained 
a  license  or  a  druggist^s  permit  therefor,"  The  trial  re- 
sulted in  a  conviction,  and  they  were  each  sentenced  to 
pay  a  fine  of  (200,  together  with  the  costs  of  the  prose- 
cution, and  to  stand  committed  to  the  jail  of  Boone  county 
until  said  fine  and  costs  were  paid.  To  reverse  said  judg- 
ment they  bring  the  case  here  by  petition  in  error,  and 
will  hereafter  be  called  the  plaintiffs, 

Among  the  numerous  errors  assigned,  it  is  contended 
by  the  plaintiffs  that  the  trial  court  erred  in  overruling 
their  motions  to  direct  the  jury  to  return  a  verdict  of  not 
guilty  in  their  favor,  and  in  refusing  to  so  instruct  the 
jury,  because  the  evidence  was  insufficient  to  sustain  a 
conviction.  All  of  the  testimony  is  before  us  in  the  form 
of  a  bill  of  exceptions,  and  it  discloses  the  following  un- 
disputed state  of  facts:  The  plaintiffs  were  copartners 
as  retail  druggists,  and  their  place  of  business  was  situ- 
ated on  Fourth  street,  in  the  city  of  Albion,  in  said  county. 
On  the  evening  of  the  27th  day  of  June,  1904,  there  came 
to  the  depot  of  the  Northwestern  Railway  Company,  in 
said  city,  two  barrels  of  wine,  consigned  to  the  plaintiffs, 
upon  which  the  charges  of  the  common  carrier  for  trans- 
poration  were  unpaid.  The  agent  of  the  company  de- 
livered the  consignment  in  question  to  a  drayman,  doing 
business  in  that  city,  together  with  a  statement  of  the 
charges  thereon,  with  instructions  to  deliver  the  liquor  to 
the  plaintiffs  on  the  payment  of  the  said  charges.  It  ap- 
pears that  the  plaintiffs  had  theretofore  rented  a  bin  in 
a  coal  shed,  situated  upon  the  Union  Pacific  Railroad 
Company's  right  of  way,  and  were  using  the  same  as  a 
^•ort  of  warehouse;  that  the  drayman  to  whom  the  agent 
of  the  railroad  company  delivered  the  liquor  had  a  key 
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to  this  so-called  warehouse;  that  at  the  general  direction 
of  one  of  the  plaintiffs  he  placed  the  liquor  therein  and 
on  the  following  morning  called  upon  the  plaintiffs,  pre- 
sented the  expense  bill,  informed  them  that  he  had  placed 
the  wine  in  the  warehouse,  and  demanded  payment  thereof. 
They  objected  to  the  expense  account,  and  refused  to  ac- 
cept the  consignment.  As  soon  thereafter  as  the  dray- 
man could  conveniently  do  so,  he  informed  the  agent  of 
the  railroad  company  of  the  situation,  and  was  directed 
by  him,  as  was  his  duty,  to  return  the  liquor  to  th^  depot 
He  thereupon  went  to  the  so-called  warehouse  or  coal  bin, 
loaded  the  barrels  of  wine  in  question  upon  his  dray, 
drove  to  the  depot,  and  turned  them  over  to  the  railway 
company.  Shortly  afterwards  the  wine  in  question  was 
seized  by  the  officer  charged  with  the  arrest  of  the  plain- 
tiffs upon  a  complaint  which  was  the  basis  of  the  informa- 
tion above  quoted. 

The  evidence  shows,  without  question,  that  it  was  the 
custom  of  the  agent  of  the  railway  company  to  entrust 
all  consignments  of  freight  to  the  aforesaid  drayman  for 
delivery  to  the  consignees,  with  instructions,  in  case  the 
expense  bills  and  charges  for  transportation  thereof  were 
not  paid,  to  n^turn  the  goods,  to  the  railway  company  by 
10  o'clock  on  tlie  following  day.  It  was  not  shown  that 
plaintiffs  ordered  the  consignment  of  liquor  from  any 
one,  or  that  they  had  paid  any1:hing  therefor.  The  only 
possession  of  the  A^ine  they  ever  had  was,  at  most,  a 
mere  joint  constructive  possession  thereof  with  the  dray- 
man during  the  time  it  was  in  the  warehouse  or  coal 
bin.  It  was  subject,  all  of  the  time,  to  the  control  of 
the  drayman,  with  power  on  his  part  to  return  it  to  the 
railroad  company  in  case  the  charges  thereon  were  not 
paid. 

The  state  contends  that  the  provision  of  the  statute 
which  makes  the  possession  of  intoxicating  liquors  pre- 
sumptive evidence  of  the  violation  of  section  20  of  the 
act  in  question,  and  subje(*ts  the  person  so  found  in 
possession  thereof  to  the  fine  prescribed  in  section  11  of 
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the  act,  unless,  after  examination,  he  shall  satisfactorily 
account  for  and  explain  the  possession  of  such  liquor, 
and  that  it  was  not  kept  for  an  unlawful  purpose,  when 
applied  to  the  evidence  in  this  case,  requires  us  to  sus- 
tain the  judgment  of  the  trial  court.  In  support  of  this 
contention,  the  attorney  general  cites  the  case  of  Holt  v. 
State,  62  Neb.  134.  An  examination  of  that  case  discloses 
that  a  traveling  salesman  of  a  South  Omaha  liquor  house 
took  an  order  from  defendant  Holt,  in  Grand  Island,  for 
a  gallon  of  whiskey,  collected  the  price  thereof,  and  agreed 
to  ship  the  same  to  him  at  said  last  named  place;  that 
he  transmitted  the  order  to  his  house,  where  the  whiskey 
was  put  up  in  a  suitable  package  and  delivered  to  the 
railroad  company,  addressed  and  consigned  to  Holt,  as 
per  the  agreement,  with  all  charges  for  transportation 
prepaid.  When  the  liquor  arrived  in  Grand  Island,  a 
complaint  was  filed  against  the  salesman,  charging  him 
with  having  sold  the  liquor  to  Holt  in  that  city  with- 
out a  license  or  permit.  A  trial  resulted  in  a  conviction. 
The  case  was  brought  to  this  court  by  petition  in  error, 
where  the  judgment  was  reversed,  it  being  held  that  the 
sale  was  made  in  South  Omaha  by  the  wholesale  liquor 
house,  and  not  by  its  traveling  salesman  in  Grand  Island. 
In  the  case  at  bar,  there  is  no  testimony  showing  a  sale 
.)f  the  wine  in  question,  and  it  appears  that  the  carry- 
ing charges  against  the  same  were  not  paid,  so  that  the 
railroad  company  was  entitled  to  the  possession  of  it, 
until  its  carrier's  lien  for  such  charges  was  satisfied.  It 
never  waived  its  lien,  and  if  it  ever  relinquished  posses- 
sion of  the  goods,  which  is  a  matter  of  doubt,  it  at  once 
regained  the  same.  Peterson  v.  State^  64  Neb.  875,  and 
Peterson  v.  State,  63  Neb.  251,  are  also  cited  by  the  state, 
and  it  is  contended  by  the  attorney  general  that,  under 
the  rule  announced  in  those  cases,  the  conviction  herein 
should  be  sustained.  In  one  of  them  the  evidence  showed 
beyond  question  that  intoxicating  liquors  were  kept  by 
the  defendant  in  his  place  of  business,  so  that  the  pre- 
sumption contended  for  by  the  state  obtained;  while  in  the 
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other  the  possession  of  the  liquor  and  the  sale  of  it  was 
admitted,  and  it  was  sought  to  justify  the  same  or  defend 
against  the  charge  on  the  ground  that  the  seller  was  the 
agent  of  a  social  club,  and  sold  the  liquor  to  members  of 
the  club  only.  So  the  authorities  cited  are  of  no  assist- 
ance to  us  in  this  case. 

In  the  case  at  bar  it  must  be  conceded  that  whatever 
posession  the  plaintiffs  may  have  had  of  the  wine  in  ques- 
tion, it  was  not  such  a  possession  as  could  be  designated 
a  keeping  of  it;  or,  in  other  words,  they  cannot  be  said 
to  have  kept  it  either  at  their  place  of  business  or  else- 
where; while  the  facts  in  evidence, show  they  could  not 
have  sold,  or  otherwise  disposed  of  it,  and  could  have 
formed  no  purpose  of  so  doing  either  in  a  lawful  or  un- 
lawful manner.  No  search  wwrant  was  ever  issued  in 
this  case,  and  no  intoxicating  liquor  was  found  in  the 
plaintiffs'  possession.  The  evidence  shows  that,  when  the 
liquor  in  question  was  seized,  it  was  not  in  their  posses- 
sion, but  in  the  possession  of  the  railroad  company.  No 
evidence  was  offered  or  received  showing  or  tending  to 
show  that  the  plaintiffs  had  any  other  intoxicating  liquor 
in  their  possession  at  or  about  the  time  charged  in  the 
information,  or  that  they  ever  were  engaged  in  the  sale . 
thereof.  The  state's  evidence  satisfactorily  explained 
whatever  possession  the  plaintiffs  had  of  the  consignment 
of  liquor  in  question  and  was  sufficient  to  rebut  the  pre- 
sumption invoked  by  the  prosecution. 

The  district  court  therefore  erred  in  overruling  the 
plaintiffs'  motions,  and  in  refusing  to  instruct  the  jury 
to  render  a  verdict  in  their  favor  of  not  guilty.  This 
conclusion  renders  it  unnecessary  for  us  to  discuss,  ex- 
amine or  determine  any  of  the  other  assignments  of  error, 
and,  for  the  foregoing  reason,  the  judgment  of  the  dis- 
trict court  is  reversed  and  the  cause  remanded  for  further 
proceedings  according  to  law. 

Rbversbd. 
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Paul  Klawitteb  v.  State  of  Nebraska. 

Filed  March  8,  1906.    No.  14,464. 

1.  Bape:  Evidence.    The  rule  is  settled  in  this  state  that  in  cases  of 

rape  unless  the  testimony  of  the  prosecutrix  is  corroborated  on 
material  points,  where  the  accused  testifies  as  a  witness  on  liis 
own  behalf  and  denies  the  charge,  her  testimony  alone  is  not 
sufficient  to  warrant  a  conviction.    Mathews  v.  State j  19  Neb.  330. 

2.  Evidence  examined,  and  held  not  sufficient  to  sustain  the  verdict 

of  conviction. 

Error  to  the  district  court  for  Pierce  county:  John  F. 
Boyd,  Judge.    Reversed. 

A.  R.  Olson y  for  plaintiff  in  error. 

Tf orris  Brown,  Attorney  General,  and  W.  T.  .Thompson, 
contra. 

Lbtton,  J. 

The  plaintiff  in  error  was  convicted  of  rape  on  a  female 
child  with  her  consent.  To  reverse  this  judgment  he 
prosecutes  error  to  this  court  The  principal  error  relied 
upon  is  that  the  verdict  is  not  supported  by  suflBcient  evi- 
dence. 

The  prosecutrix  is  a  girl  who  was  at  the  time  of  the 
alleged  offense  between  14  and  15  years  of  aga  She  tes- 
tifies that  she  first  saw  the  defendant  about  the  1st  of 
September,  1904;  that  about  the  11th  of  September  she 
was  staying  at  the  home  of  a  Mr.  Outch  in  Pierce  county ; 
ttiat  two  acts  of  sexual  intercourse  took  place  between 
her  and  the  defendant  with  her  consent,  one  while  she  was 
working  for  Mr.  Gutch,  and  one  a  short  time  afterwards 
when  she  was  at  home  and  the  defendant  came  there  with 
a  buggy  and  took  her  with  him  to  a  point  near  a  Mr. 
Melchers.  Her  story  as  to  the  second  time  is  contradic- 
tory and  inconsistent  as  to  the  place  where  she  met  the 
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defendant,  and  the  whole  of  the  circumstances  aa  narrated 
by  her  seem  somewhat  improbable,  yet  if  she  had  been 
corroborated  by  other  credible  testimony  we  should  be 
constrained  to  support  the  verdict.  The  rule  is  settled 
in  this  state  that  in  cases  of  rape  unless  the  testimony  of 
the  prosecutrix  is  corroborated  on  material  points,  where 
the  accused  testifies  as  a  witness  on  his  own  behalf  and 
denies  the  charge,  her  testimony  alone  is  not  sufficient  to 
warrant  a  conviction.  Mathews  v.  State,  19  Neb.  330; 
OIe807i  V.  State,  11  Neb.  276;  Fisk  v.  State,  9  Neb.  62. 
But  this  rule  is  qualified  by  the  other  principle  that  it 
is  not  essential  that  she  be  corroborated  by  the  testimony 
of  other  witnesses  as  to  the  particular  act  constituting 
the  offense.  It  is  sufficient  if  she  be  corroborated  as  to 
material  facts  and  circumstances  which  tend  to  support- 
her  testimony  and  from  which,  together  with  her  testi- 
mony as  to  the  principal  fact,  the  inference  of  guilt  may 
be  drawn.  Fager  v.  State,  22  Neb.  332;  Hammond  v. 
State,  39  Neb.  252;  Dunn  v.  State,  58  Neb.  807. 

The  offense  charged  is  a  serious  one  and  the  defend- 
ant, if  guilty,  merits  the  severe  punishment  inflicted,  but, 
on  the  other  hand,  it  would  be  a  denial  of  the  defendant's 
constitutional  rights  if  he  were  committed  to  the  peniten- 
tiary for  a  term  of  years  without  a  fair  trial,  and  unless 
his  rights  thereto  had  been  properly  preserved.  The  evi- 
dence of  the  prosecutrix  is  contradictory  and  somewhat 
improbable  in  itself.  It  certainly  seems  strange  that  this 
girl  should  go  with  a  man  almost  a  total  stranger  to  her 
and  submit  herself  to  him  upon  his  mere  invitation. 
There  is  an  entire  lack  of  circumstances  corroborative 
of  the  principal  fact,  and  with  the  exception  of  the  testi- 
mony of  Dr.  Myers  there  are  no  other  circumstances 
proved  which  can  in  anywise  be  said  to  corroborate  the 
testimony  of  the  prosecuting  witness  as  to  matter  of 
probative  value.  It  is  urged  by  the  state  that  the  tes- 
timony of  her  brother,  a  boy  of  11  years,  is  corroborative 
of  the  prosecutrix,  but  his  testimony  is  that  the  defendant 
came  to  their  home  with  a  buggy,  and  his  sister  went 
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with  him,  and  he  saw  them  come  back  again,  while  the 
girl  herself  on  cross-examination  describes  specifically  and 
with  detail  that  on  this  occasion  she  and  her  sister  went 
to  Melchers,  and  found  the  defendant  there,  apd  that  she 
went  with  him  from  that  place  and  did  not  go  from  home. 
She  testifies  that  when  they  came  home  from  Melchers  two 
of  her  brothers  saw  and  talked  with  the  defendant,  that 
when  she  went  to  Melchers  her  sister  left  her  with  de- 
fendant and  went  home  alone,  that  after  the  second  act 
of  intercourse  she  told  Mrs.  Gutch  about  it,  yet  none  of 
these  persons  were  called  as  witnesses  to  corroborate  her 
statements.  If  this  evidence  was  within  reach  it  should 
have  been  produced.  The  defendant  is  directly  corrob- 
orated by  the  witness  Melcher  as  to  his  whereabouts  at 
the  times  charged.  Further,  this  witness  says  {hat  de- 
fendant had  a  team  but  no  buggy  at  his  place.  No  effort 
was  made  to  prove  that  the  defendant  or  Melcher  ever 
owned  a  buggy  or  that  there  was  a  buggy  used  by  de- 
fendant at  or  about  that  time.  It  is  true  that  Dr.  Myers 
testified  that  it  was  his  opinion  from  what  the  girFs 
mother  said,  and  from  his  examination  of  the  parts  on 
October  13,  that  the  prosecutrix  had  had  sexual  inter- 
course, but  this  waS'  a  month  afterwards  and  might  be  true 
and  yet  the  defendant  be  innocent.  Whether  innocent  or 
guilty  he  was  entitled  to  have  sufficient  corroborative  proof 
of  the  story  of  the  prosecutrix  so  that  a  jury,  not  in- 
fluenced by  the  prejudice  which  usually  prevails  in  cases 
of  this  nature,  should  be  convinced  beyond  a  reasonable 
doubt  of  his  guilt  Viewing  the  evidence  as  a  whole, 
we  are  satisfied  that  it  is  not  sufficient  to  sustain  the 
verdict  of  conviction.  Upon  a  new  trial  the  state  will 
have  an  opportunity  to  produce  further  corroborative  evi- 
dence if  the  story  of  the  prosecutrix  be  true. 

But  few  objections  were  made  by  defendant's  counsel 
to  the  introduction  of  evidence  and  few  exceptions  taken. 
No  instructions  were  requested  by  the  defendant,  and  the 
jury  were  not  told  that  the  evidence  of  the  prosecutrix 
required  corroboration.    The  defendant  has  not  assigned 
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for  review  any  errors  of  law  committed  at  the  trial  and 
hence  we  cannot  consider  any  of  these  matters,  but  deem 
it  proper  to  say  that  cautionary  instructions  should  have 
been  requested. 

The  judgment  of  the  district  court  is  reversed  and  a  new 
trial  ordered. 

Reversed. 


Jens  Sillasen  bt  al.,  appellants,  v.  William  H.  Win- 
terer, APPEI^EE. 

Filed  Mabch  8,  1906.    No.  13,791. 

Continuing  Trespass:  Injunction.  Concerning  simple  acts  of  trespass 
equity  has,  in  most  cases,  no  jurisdiction,  but,  if  the  tiature  and 
frequency  of  trespasses  are  such  as  to  prevent  or  threaten  the 
substantial  enjoyment  of  the  rights  of  possession  and  property 
in  land,  an  injunction  will  be  granted. 

Appeal  from  the  district  court  for  Keith  county :  Han- 
son M.  Grimes,  Judge.    Reversed  with  directions. 

Wilcox  d>  Ealligan,  for  appellants. 

Beeler  &  Muldoon  and  E.  E.  Goodall,  contra. 

Ames,  O. 

There  is  no  dispute  of  fact  in  this  case.  Appellants- 
are  the  owners  of  a  contiguous  body  of  land  in  Keith 
county  around  which,  in  1903,  they  plowed  a  strip  in  in- 
tended compliance  with,  and  for  the  purpose  of  securing 
the  protection  of,  section  8,  art.  Ill,  ch.  2,  Comp.  St.  1905, 
commonly  known  as  the  "Herd  Law,"  which  reads  as  fol- 
lows: "That  cultivated  lands,  within  the  meaning  of  this 
act,  shall  include  all  forest  trees,  fruit  trees,  and  hedge- 
rows planted  on  said  lands,  also  all  lands  surrounded  by 
a  plowed  strip,  not  less  than  one  rod  in  width,  which 
strip  shall  be  plowed  at  least  once  a  year/'    The  strip 


Vol.  76]  JANUARY  TERM,  1906.  53 


SlUasea  y.  Winterer. 


was  not  quite  continuous,  but  there  were  some  breaks  or 
gaps  in  it  which  were  filled  or  occupied  by  fences  of  the 
legal  standard,  so  that  the  incompleteness  of  the  strip  was 
fully  supplied  within  the  intent  and  meaning  of  the  stat- 
ute. There  is  some  controversy  whether  the  entire  width 
of  the  strip  was  plowed  upon  the  lands  of  appellants  or 
whether  it  encroached  to  some  extent  upon  lands  of  third 
and,  as  to  this  controversy,  disinterested  parties.  We  do 
not  think  the  question  is  material.  The  object  of  the 
statute  is  not  to  promote  cultivation  of  the  soil,  but  to 
provide  a  substitute  for  a  fenced  inclosure  which  will  suf- 
fice to  notify  the  public  that  the  land  inclosed  is  privately 
owned  and  exclusively  possessed. 

For  some  years  prior  to  this  time  appellants  and  ap- 
pellee had  occupied  this  and  other  lands  belonging  to  the 
government,  and  to  individuals,  in  common  for  grazing 
purposes,  but  when  the  inclosure  above  described  had  been 
made  appellants  notified  appellee  of  the  fact  and  required 
him  to  restrain  his  cattle  from  further  trespass  upon  their 
land.  Appellee  not  only  expressly  refused  compliance 
with  this  request,  but  practically  and  continually  disre- 
garded it  by  permitting  his  cattle,  to  the  number  of  150 
head  or  more,  to  trespass  daily  upon  the  inclosed  lands, 
and  confessed  an  intention  to  continue  so  doing  in- 
definitely. There  are  no  contract  obligations  involved 
in  the  suit.  Appellants  sought  relief  in  the  lower  court 
by  injunction,  which  was  denied  them  apparently  on  the 
ground  that  they  had  an  adequate  remedy  by  an  action  at 
law  for  damages,  and  appellee  was  permitted  to  show  by 
witness  the  annual  rental  value  of  the  lands  for  grazing 
purposes.  Such  a  procedure  would  amount  in  practice 
to  compelling  appellants  to  lease  their  land  indefinitely 
for  such  annual  compensation  as  a  jury  should  see  fit 
to  award  them  and  would  be  equivalent  to  taking  private 
property,  not  for  public,  but  for  private  usa  We  think 
that  such  is  not  only  a  principle  that  the  courts  will  not 
sanction,  but  that  it  is  one  the  practical  application  of 
which  equity  will  prevent  by  injunction.     It  is,  of  course, 
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not  intended  to  hold,  nor  does  the  plaintiflF  contend,  that 
occasional  acts  of  trespass,  voluntaiy  or  involuntary,  that 
are  committed  by  a  solvent  person  and  that  are  suscepti- 
ble of  compensation  by  damages  recoverable  in  a  common 
law  action,  will  be  restrained  by  injunction,  but  such 
are  as  far  as  possible  from  the  nature  of  the  injuries 
complained  of  in  this  action.  These  were  voluntary  tres- 
passes. It  does  not  matter  in  such  a  case  as  this,  in 
which  an  attempt  is  openly  made  wrongfully  to  appropriate 
the  use  and  occupation  in  whole  or  in  part  of  the  plain- 
tiflf's  land,  whether  the  trespasser  is  solvent  or  insolvent. 
A  landowner  may  deny  himself  a  fortune,  if  he  chooses 
so  to  do,  to  insure  that  his  premises  shall  be  put  to  only 
such  uses  as  he  desires,  or  that  they  may  remain  vacant 
or  unoccupied.  Concerning  simple  acts  of  trespass  equity 
has,  in  most  cases,  no  jurisdiction,  but  the  rule  is  firmly 
established  in  this  state  and  elsewhere  that,  where  the 
nature  and  frequency  of  trespasses  are  such  as  to  prevent 
or  threaten  the  substantial  enjoyment  of  the  rights  of  pos- 
session and  property  in  land,  an  injunction  will  be  granted. 
Lynch  v.  Egan^  67  Neb.  541;  Pohlman  v.  Evangelical 
Lutheran  Trinity  Churchy  60  Neb.  364;  Peterson  v.  Hope- 
well^ 55  Neb.  670;  Shaffer  v.  Stull,  32  Neb.  94;  4  Pomeroy, 
Equity  Jurisprudence  (3d  ed.),  sec.  1,357.  Appellants 
might,  indeed,  have  brought  successive  actions  for  damages 
from  day  to  day  as  acts  of  trespass  occurred,  but  damages 
in  such  cases  would  have  been  extremely  difficult  to  meas- 
ure, and  doubtless  would  not  have  been  as  great  as  the  ex- 
pense of  recovery,  and  the  same  would  have  been  true  of 
procedure  by  distraint  of  the  animals  damage  feasant,  if, 
indeed,  the  latter  would  have  been  at  all  practicable.  The 
only  practical  remedy  they  would  have  had  at  law  would 
have  been  to  submit  to  the  trespasses  until  the  end  of 
the  grazing  season,  and  then  sue  for  the  value  of  the  use 
and  occupation.  But  such  a  course  instead  of  protecting 
their  rightful  and  lawful  possession,  which  is  guaranteed 
to  them  by  the  constitution  and  laws  of  the  land,  presup- 
poses a  practical  abandonment  and  loss  of  it 
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We  recommend  that  the  judgment  of  the  district  court 
be  reversed  and  the  cause  remanded,  with  instructions  to 
grant  an  injunction  in  conformity  with  the  prayer  of  the 
petition. 

Lbtton  and  Oldham,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded,  with  instruc- 
tions to  grant  an  injunction  in  conformity  with  the  prayer 
of  the  petition.   - 

Judgment  accoedingly. 


Reeves  &  Company  v.  Edward  Curlee. 

Filed  March  8,  1906.    No.  14,147. 
Svldezice  examined,  and  held  insufficient  to  support  the  verdict. 

Error  to  the  district  court  for  Eed  Willow  county: 
Robert  O.  Oer,  Judge.    Reversed. 

W.  S.  Morlan  and  W.  E.  Stewart^  for  plaintiff  in  error. 

C.  E.  Eldred,  Hall,  Woods  &  Pound,  and  &ta^^  f&  Reeder, 
controu 

Ames,  O. 

This  is  a  proceeding  in  error  to  reverse  a  judgment  for 
the  plaintiff  in  the  district  court  in  an  action  to  recover 
commissions  as  a  sales  agent  The  defendant  corpora- 
tion is  a  dealer  in  traction  engines,  and  had  constituted 
the  plaintifif  its  agent,  at  the  village  of  Bartley  and 
vicinity,  by  a  written  contract  containing  the  following 
clause:  "The  party  of  the  first  part  reseiTcs  the  right  to 
sell  to  any  party  in  the  above  mentioned  territory  who 
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may  come  to  their  shop  to  buy,  or  send  their  orders  direct 
to  them,  or  any  of  their  general  agents;  but  when  such 
parties  have  been  solicited  by  the  said  second  party,  then 
such  agency  may,  on  a  satisfactory  presentation  of  the 
claim,  have  such  commission  as  the  agency  in  making  the 
sale  will  entitle  him  or  them  to/'  Pursuant  to  this  con- 
tract the  plaintiff  sold  at  Hartley,  to  Ginter  Brothers,  a 
second-hand  engine  which  was  incapable  of  doing  the  work 
required  of  it  because  of  defective  flues,  for  which  sale  he 
was  paid  commission  for  his  service.  The  defendant, 
whose  place  of  business  was  at  Lincoln,  was  notified  of  the 
defect,  and  sent  a  mechanic  named  Williams  to  Bartley 
for  the  purpose  of  repairing  the  engine,  which  he  was 
unable  to  do.  One  of  the  purchasers  then  proposed  going 
to  Lincoln  and  attempting  to  arrange  with  the  manager 
of  the  company  for  an  exchange  of  the  old  engine  for  a 
new  one.  Such  an  attempt  was  not  or  had  not  been  so 
much  as  suggested  by  the  plaintiff.  On  the  contrary,  when 
one  of  the  purchasers  asked  if  he  thought  it  would  be 
successful,  he  replied  that  "he  did  not  know,  but  that  he 
knew  that  it  was  their  (the  company's)  business,  trading 
new  stuff  and  taking  second-hand  stuff  in  exchange,  and 
he  had  no  doubt  that  it  could  be  done."  One  of  the  pur- 
chasers called  up  the  manager  and  talked  with  him  by 
telephone  about  the  proposed  exchange,  and  expressed  an 
intention  to  go  to  Lincoln  for  the  purpose  of  attempting  to 
effect  it.  The  plaintiff  was  present^  but  did  not  talk  with 
the  manager,  nor  in  any  definite  way  with  the  purchasers, 
nor  further  than  to  discuss  briefiy  and  in  a  general  way, 
to  the  effect  above  related,  the  probability  of  an  exchange 
being  possible  of  accomplishment.  One  of  the  Ginters  . 
started  for  Lincoln  on  the  same  evening,  and  upon  his 
arrival  there  traded  the  old  engine  for  a  new  one,  paying  a 
difference  in  value  in  cash.  The  recovery  is  for  commis- 
sions at  a  contract  rate  on  the  selling  price  of  the  new 
engina  The  foregoing  is  the  substance  of  all  the  evi- 
dence touching  the  matter  in  issue  to  which  our  attention 
has  been  invited.     We  fail  to  find  in  it  any  indications 
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that  the  plaintiff  "solicited,"  or  promoted,  or  in  any  man- 
ner contributed  toward  the  effecting  of  the  exchange  of 
engines,  or  was  of  any  service,  actual  or  constructive^  to. 
either  party  in  the  transaction.  The  answer  was  a  general 
denial,  and  the  verdict  is  wholly  unsupported  by  the  evi- 
dence. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed  and  a  new  trial  awarded. 

Oldham  and  Epperson,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed  and  a  new  trial  awarded. 

Beversed. 


Daniel  L.  Cuatt  v.  Nellie  A.  Boss. 

Filed  March  8,  1906.    No.  14,197. 

Beview:  Harmless  Error.  When  the  evidence  Is  insufficient  to  sup- 
port an  alleged  counterclaim,  the  defendant  cannot  complain  of 
errors  in  the  giving  or  refusing  of  instructions  having  reference 
to  it 

Error  to  the  district  court  for  Buffalo  county :  Bruno  O. 
Hostetler,  Judge.    Affirmed. 

Hamer  d  Earner^  for  plaintiff  in  error. 

Fred  A.  Nye  and  11,  M.  Sinclair,  contra, 

Ames,  C. 

Tbe  plaintiff  below,  defendant  in  error  here,  was  the 
owner  of  a  tract  of  land  which  the  defendant  contracted 
to  cultivate  for  a  term,  for  a  part  of  the  produce,  under- 
taking to  gathv  and  distribute  the  crop  in  a  manner  de- 
scribed in  a  written  agreement  between  the  parties.    The 
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KTimii^l  wan  cultivated,  but  the  plaintiff  complains  that 
(Jie  <lfff^r)dant  neglected  properly  to  care  for,  preserve,  and 
df'Hv^r  Imp  share  of  the  produce,  as  he  was  required  to  do, 
ninl  tlmt  he  had  failed  in  some  respects  in  caring  for  the 
InndH  iifKl  certain  buildings  thereon,  in  all  to  her  damage 
fur  a  conHiderable  sum,  which  this  action  was  brought  to 
rf»r(»v(T.  The  defendant  pleaded  by  way  of  counterclaim 
Muil,  during  the  term,  cattle  belonging  to  the  plaintiff  were 
p<*nintti*d  by  her  to  trespass  upon  the  premises  and  destroy 
gniiu  in  Htack  and  crib,  and  commit  other  depredations, 
to  \hv  injury  of  the  defendant,  for  which  he  prayed  dam- 
iiReH.  11  lore  was  a  trial  to  a  jury,  and  a  verdict  and  judg- 
nu^iit,  f\>v  the  plaintiff,  from  which  the  defendant  prose- 

Tlu*  nnord  is  rather  voluminous,  considering  the  amount 
invnIv(Kl  in  the  controversy,  and  an  exposition  of  the  evi- 
(I<*iic*^  til  this  opinion  would  hardly  be  justified  by  the  cir- 
cunisUuMH's.  We  are  convinced,  however,  from  a  careful 
rxuiuiimtion  of  it  that  it  is  insuflScient  to  sustain  the 
countiTrlaim  in  any  degree.  There  is,  indeed,  an  entire 
nl»^<Mu*t'  of  conipi*tent  evidence  tending  to  show  that  the 
liliitntitT  ^ras  ever  the  owner  or  custodian  of  any  cattle, 
aiitl  llu:re  is  affirmative  evidence  that  she  never  was  such. 
Krn^r^  tiMHigned  and  urpni  upon  the  hearing  have  refer- 
i^iU'ti  to  instructions  given  or  refused  concerning  the 
countvniaim,  but  in  view  of  tlie  state  of  the  evidence  they 
mrv  plttinly  immaterial.  It  is  also  assigned  that  the  evi- 
di*uix*  iH  Insufficient  to  support  the  verdict,  but  the  evidence, 
wiWi  n^foivuiv  to  the  cause  of  action  set  forth  in  the  peti- 
tion* <HnA*rs  all  tlie  matters  in  issue,  and,  in  so  far  as  it  is 
m>t  timlisputiHl  in  sup|H>rt  of  it,  is  conflicting,  so  that 
Itiii^  y\mrx  is  not  oalUnl  ujH^n  to  review  it 

\\>  nHMUuuend  thert^fore  that  the  judgment  of  the  dis- 
trk't  ttHirt  U^  affinutHl. 

CfcuniAM  and  KrrKR^^^x,  CO.,  concur. 

By  tht'  i\mrt :  Fw  the  fva;j^>ns  stated  in  the  fons^Hng 
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opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be 

Affirmed. 


Clark  &  Leonard  Investment  Company  et  al.,  appei/- 

LEBS,  V.  LYDIA  LINDGREN  ET  AL.,  APPELLANTS. 

Filed  Mabch  8,  1906.    No.  14,201. 

1.  Writ  of  Assistance:  Laches.  An'  objection  that  an  application  for 
a  writ  of  assistance  to  put  a  purchaser  at  a  judicial  sale  into  pos- 
session has  been  too  long  delayed.  Is  addressed  to  the  sound  dis- 
cretion of  the  court,  and  where  it  is  not  made  to  appear  that  new 
rights  hare  intervened,  or  that  the  defendants  have  been  preju- 
diced by  the  delay,  such  an  objection  will  tiot  be  upheld. 

2. :    DiscBETiow  OF  CouBT.    The  grantee  of  a  purchaser  at  a 

judicial  sale  is  not  necessarily  incompetent  to  prosecute  an  ap- 
plication for  a  writ  of  assistance  to  put  him  into  possession, 
and  whether  he  shall  be  permitted  so  to  do  or  not  is  a  matter 
dependent  upon  circumstances  and  resting  largely  in  the  dlscre-- 
tion  of  the  court. 

Appeal  from  the  district  court  for  Hitchcock  county: 
Hanson  M.  Grimes,  Judge.    Affirmed. 

Starr  &  Reeder,  for  appellants. 

W.  S.  Morlan,  contra. 

Ambs,  0. 

This  is  an  api)eal  from  an  order  of  the  district  court 
granting  a  writ  of  assistance  to  put  a  grantee  of  a  pur- 
chaser at  a  judicial  sale  of  lands,  on  a  decree  of  mori^gage 
foreclosure,  into  possession  of  the  premises.  The  evidence 
consists  of  a  stipulation  of  facts,  from  which  it  appears 
that  the  foreclosure  proceedings  were  in  all  respects  regu- 
lar, the  defendants  and  appellants  herein  having  been 
parties  defendant  thereto,  making  personal  appearance  in 
the  action. 
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The  premises  were  in  April,  1899,  conveyed  by  slierifif's 
deed  to  one  W.  N.  Johnson,  a  remaining  defendant  in  the 
suit,  who  in  March,  1903,  conveyed  them  by  warranty 
deed  to  Thomas  E.  Swamer.  During  all  this  time  Lind- 
gren  and  Lindgren,  husband  and  wife,  who  are  api)ellauta 
herein,  and  one  of  whom  seems  to  have  been  the  principal 
mortgage  debtor,  appear  to  have  remained  in  possession^ 
but  whether  by  sufferance  or  under  what  additional  cir- 
cumstances,  if  any,  the  record  does  not  disclose,  but  the 
stipulation  recites  that  after  Swamer  had  obtained  his 
deed  from  Johnson  he  presented  it,  together  Avith  the 
sheriff ^s  deed,  to  the  Lindgrens  "and  deman<led  possession 
of  said  premises,  and  the  defendants  at  that  time,  and 
at  all  times,  refused  to  deliver  possession  of  said  premises 
to  this  applicant,  but  claimed  to  own  the  land,"  After- 
wards Swarner  begun  an  action  in  forcible  detainer 
against  the  Lindgrens  in  the  county  courtj  which,  as  the 
stipulation  recites,  was  dismissed  by  the  connty  judge  "on 
the  ground  solely  that  a  question  of  title  wrb  involved.** 
But  we  are  left  wholly  in  the  dark  as  to  wliat  web  the 
nature  or  extent  of  the  appellants'  claim  of  title,  or  how 
or  when  it  originated,  or  in  what  manner  it  arose. 
Swamer  then  made  the  present  application  to  the  district 
court  in  the  original  foreclosure  suit,  to  which  his  grantor 
was  a  party  defendant,  for  a  writ  of  assistance  to  put  him 
into  possession.  The  defendants,  Lindgren  and  Lindgren, 
appeared  and  filed  a  written  objection  to  the  jurisdiction 
of  the  court  over  their  persons,  and  over  the  subject  mat- 
ter of  the  proceeding,  for  the  alleged  reason  that  they 
had,  shortly  after  the  judicial  sale,  entert^i  into  a  still 
valid  and  subsisting  contract  with  the  purchaser  Johnson 
for  the  purchase  of  the  land,  of  which  contract  they  al- 
leged that  Swamer  had  notice;  and  for  the  reason  that 
an  action  in  forcible  detainer,  instituted  by  Swarner  to 
recover  possession,  had  terminated  in  favor  of  the  defend- 
ants. These  allegations  were  denied  by  a  paper  filed  by 
the  applicant,  and  called  a  reply,  and  upon  these  plead- 
ings, if  they  may  be  so  called,  and  upon  the  stipnlation  of 
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facts  above  mentioned^  the  matter  was  submitted  to  the 
court)  who  overruled  the  objections  and  granted  the  writ 
as  prayed.  There  was  a  motion  for  a  new  trial  which 
was  overruled,  and  which  seems  to  have  been  abandoned, 
the  cause  having  been  brought  to  this  court  by  appeal. 

We  suppose  that  it  must  be  conceded  that  the  paper 
filed  by  the  defendants,  considered  merely  as  an  objection 
to  the  jurisdiction  of  the  trial  court,  was  ineflfectual.  It 
'would  be  a  novelty  to  hold  that  a  court  is  deprived  of 
jurisdiction  by  a  claim  that  the  defendant  has  a  good  de- 
fense to  the  proceeding  on  its  merits.  The  sole  question 
presented  upon  the  appeal,  therefore,  is  whether  the  dis- 
trict court  abused  its  discretion  by  granting  the  writ.  For 
an  answer  to  this  question,  recourse  must  be  had  solely 
to  the  stipulation  of  facts,  which  controverts  no  allegation 
of  the  petition,  but  contains  merely  the  additional  recital 
that  at  the  time  Swarner  demanded  possession  the  de- 
fendants "claimed  to  own  the  land."  We  think  that  claim, 
wholly  unsupported,  amounts  to  nothing.  They  might 
have  claimed  to  own  the  earth.  It  is  said  that  in  ancient 
times  one  did  make  such  a  claim,  but  that  being  destitute 
of  evidences  of  title  he  was  not  allowed  a  hearing.  The 
code  expressly  enacts  (sec.  1021)  that  judgments  in  actions 
of  forcible  detainer  "shall  not  be  a  bar  to  any  future  action 
by  either  party." 

Two  legal  objections  are  made  to  the  proceeding:  One 
is  that  its  b^inning  was  too  long  delayed,  but  this  goes 
only  to  the  discretion  of  the  court,  which  does  not  appear 
to  have  been  abused  in  a  case  in  which  it  is  not  shown 
that  any  new  rights  have  intervened  since  the  sale;  the 
other  is  that  the  grantee  of  the  purchaser  was  incompetent 
to  make  the  application  and  that  it  could  properly  have 
been  made  by  the  latter  only.  This  is  a  matter,  too,  which 
we  think  rests  largely  in  tie  discretion  of  the  court.  A 
statute  in  tiiis  state  has  abolished  the  common  law  rule 
against  conveyances  of  land  in  adverse  possession,  and 
actions  are  required  to  be  prosecuted  in  the  name  of  the 
real. party  in  interest^  and,  when  there  has  been  a  trans- 
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fer  of  the  subject  matter  of  a  pending  suit^  the  court  may, 
in  its. discretion,  allow  a  substitution  of  the  transferee  as 
a  party  in  the  action.  We  know  no  means  by  which,  in 
this  instance,  the  purchaser  could  have  been  compelled  to 
prosecute  the  proceeding,  and  after  haying  parted  with 
his  title  he  might,  perhaps,  have  been  held  not  to  possess 
sufficient  interest  to  enable  him  so  to  do.  Finally,  we  do 
not  discover  that  the  defendants  have  suffered  any  wrong 
or  prejudice  in  person  or  estate,  and  recommend  that  the 
judgment  of  the  district  court  be  affirmed. 

Oldham  and  Epperson,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be 

Affirmed. 


W.  E.  JAKWAY  V.  Ransom  S.  Proudfit.* 

Filed  March  8,  1906.    No.  14,183. 

1.  X'alse  representations  sb  the  basis  of  an  action,  whether  for  dam- 

ages or  for  the  rescission  of  a  contract,  are  such  only  as  in  some 
manner  actually  mislead  the  party  to  his  damage.  American 
Building  d  Loan  A88*n  v.  Bear,  48  Neb.  455,  followed  and  ap- 
proved. 

2.  Prejudicial  Error.    Action  of  the  trial  court  In  excluding  testimony 

offered  by  the  defendant  examined,  and  held  prejudicial. 

3.  Instructions  examined,  and  held  prejudicial. 

Eeror  to  the  district  court  for  Lancaster  county :  Albert 
J.  Cornish,  Judge.    Reversed. 

Rose  &  Comstock  and  I.  H.  Hatfield,  for  plaintiff  in 
error. 

Stewart  &  Munger,  contra. 

^Rehearing  allowed.    See  opinion,  p.  67,  post. 
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Oldham,  O. 

This  was  an  action  by  Ransom  S.  Proudflt,  plaintiff 
in  the  lower  court,  to  recover  from  defendant  Jakway 
the  consideration  for  the  purchase  price  of  50  shares  of 
capital  stock  of  the  Lincoln  Incubator  Company.  The 
petition  alleged  that  the  purchase  of  the  stock  was  induced 
by  the  false  and  fraudulent  representations  of  the  de- 
fendant concerning  the  indebtedness  of  the  corporation; 
that,  on  the  discovery  of  the  deceit  practiced  upon  plain- 
tiff by  defendant,  plaintiff  rescinded  the  contract  and 
tendered  back  the  shares  of  stock.  It  was  also  alleged 
that  the  capital  stock  is  of  less  value  than  it  would 
have  been  had  the  representations  relied  upon  been  true. 
Defendant  answered  this  petition  with  a  plea  of  a  subse- 
quent ratification  of  the  contract  of  purchase  by  the 
plaintiff  after  full  knowledge  of  the  condition  of  the  com- 
pany's indebtedness,  a  general  denial  of  any  misrepresen- 
tation, and  an  allegation  that  plaintiff  purchased  the 
stock  with  full  knowledge  of  the  condition  of  the  company. 
On  issues  thus  joined,  there  was  a  trial  to  the  court  and 
jury,  verdict  for  the  plaintiff,  and  judgment  on  the  ver- 
dict To  reverse  this  judgment  defendant  brings  error  to 
this  court. 

There  is  no  serious  controversy  in  the  testimony,  ex- 
cept a^  to  the  subsequent  ratification  of  the  contract  by 
the  plaintiff  after  full  knowledge  of  the  condition  of  the 
company.  On  that  issue  there  was  a  conflict  of  testi- 
mony, which  was  properly  submitted  to  the  jury,  and  we 
feel  bound  by  the  verdict  on  that  question. 

The  misrepresentation  relied  upon  for  a  rescission  of 
the  contract  was  as  to  the  liability  of  the  company  as 
indorser  and  guarantor  of  two  notes,  aggregating  $1,000, 
executed  by  one  Garoutte  in  payment  for  certain  shares 
of  capital  stock  in  the  corporation.  The  notes,  when 
taken,  had  been  cashed  at  their  full  face  value  at  the 
Ck>lumbia  National  Bank,  and  were  indorsed  by  the  cor- 
poration.   The  notes  were  not  due  at  the  time  of  the 
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purchase  of  the  capital  stock  by  Proudflt,  and  the  lia- 
bility of  the  company  as  indorser  on  these  notes  was  not 
carried  as  a  liability  on  the  books  of  the  corporation. 
There  is  no  contention  that  any  other  liability  was  con- 
cealed from  plaintiff  by  either  defendant  or  the  secretary 
of  the  corporation.  It  appeared  from  such  of  the  evidence 
as  was  admitted  by  the  trial  court  that  these  notes,  which 
became  due  after  the  commencement  of  this  suit,  were 
paid  by  the  maker  at  maturity.  Defendant  also  offered  to 
prove  that  the  maker  of  the  notes  was  worth  over  |250,000 
above  all  liabilities  and  exemptions,  but  this  evidence  was 
excluded  by  the  trial  court.  And  by  instruction  No.  5, 
given  by  the  court  on  its  own  motion,  the  jury  were  told 
that,  if  they  believed  that  defendant  made  the  false  repre- 
sentation alleged  and  that  the  same  was  a  material  induce- 
ment to  plaintiff  to  purchase  the  stock  in  question,  then 
it  would  be  immaterial  and  no  defense  to  the  action  that, 
subsequent  to  the  commencement  of  the  action,  the  Gar- 
outte  notes  were  taken  up  and  the  Lincoln  Incubator 
Company  thereby  relieved  from  liability  thereon,  unless 
they  should  find  that  the  same  was  done  in  pursuance  of 
a  contract  between  the  plaintiff  and  defendant.  By  in- 
struction No.  7  the  court  told  the  jury,  in  substance,  that 
the  fact  of  the  solvency  of  Garoutte  was  Tv:holly  imma- 
terial. In  other  words,  the  court  submitted  the  case  to 
the  jury  on  the  theory  that,  if  the  representation  of  the 
indebtedness  of  the  corporation  was  false  and  if  such 
representation  was  relied  upon  by  the  plaintiff  as  an  in- 
ducement to  the  contract,  he  was  entitled  to  rescind, 
whether  any  actual  damage  accrued  by  reason  of  the  mis- 
representation or  not.  On  the  contrary,  defendant  re- 
quested instructions  which  predicated  plaintiff's  right  of 
recovery  on  the  fact  that  the  representation  was  false  and 
that  he  had  suffered  material  damage  by  reason  of  such 
false  representation.  All  of  these  instructions  were  re- 
fused by  the  trial  court,  so  that  the  only  question  at  issue 
is  whether  a  rescission  of  a  contract  is  warranted  for 
fraudulent  representations  inducing  it,  where  no  actual 
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damage  is  occasioned  by  such  deceit  In  1  Story,  Equity 
Jurisprudence  (13th  ed.),  sec.  203,  it  is  said:  "And  in 
the  next  place  the  party  must  have  been  misled  to  his 
prejudice  or  injury ;  for  courts  of  equity  do  not,  any  more 
than  courts  of  law,  sit  for  the  purpose  of  enforcing  moral 
obligations  or  correcting  unconscientious  acts,  which  are 
foUowcHi  by  no  loss  or  damage.  It  has  been  very  justly 
remarked,  that  to  support  an  action  at  law  for  a  misrep- 
resentation there  must  be  a  fraud  committed  by  the  de- 
fendant, and  a  damage  resulting  from  such  fraud  to  the 
plaintiff.  And  it  has  ben  observed  with  equal  truth  by 
a  very  learned  judge  in  equity,  that  fraud  and  damage 
coupled  together  will  entitle  the  injured  party  to  relief 
in  any  court  of  justice."  In  Bispham,  Principles  of 
Equity  (6th  ed.),  sec.  217,  it  is  said  that  "fraud  without 
damage  is  no  ground  for  relief  at  law  or  in  equity.^ 
Again,  in  2  Pomeroy,  Equity  Jurisprudence  (3d  ed.),  sec. 
898,  the  rule  is  laid  down  that  "the  party  must  suffer 
some  pecuniary  loss  or  injury  as  the  natural  consequence 
of  the  conduct  induced  by  the  misrepresentation.  In 
short,  the  representation  must  be  so  material  that  its 
falsity  renders  it  unconscientious  in  the  person  making 
it  to  enforce  the  agreoment  or  other  transaction  which 
it  ha*s  caused.  Fraud  without  resulting  pecuniary  dam- 
age is  not  a  ground  for  the  exercise  of  remedial  jurisdic- 
tion, equitable  or  legal;  courts  of  justice  do  not  act  as 
mere  tribunals  of  conscience  to  enforce  duties  which  are 
purely  moral.  If  any  pecuniary  loss  is  shown  to  have  re- 
sulted, the  court  will  not  inquire  into  the  extent  of  the 
injury."  In  14  Am.  &  Eng.  Ency.  Law  (2d  ed.),  p.  140,  it 
is  stated:  "Belief  or  redress  will  not  be  granted,  either 
by  way  of  rescission  or  by  way  of  damages,  at  law  or  in 
equity,  if  it  clearly  appears  that  the  party  complaining 
has  not  sustained  any  pecuniary  damages,  nor  been  other- 
wise put  in  any  worse  position  than  he  would  have  oc- 
cupied if  there  had  been  no  fraud ;  but  when  we  go  beyond 
this  broad  proposition  we  meet  with  difficulties,  and  find 
scMne  conflict  fai  the  decisions."  While,  as  suggested  in 
8 
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the  authority  last  quoted,  there  \s  some  diversity  of  opin- 
ion in  the  adjudged  cases  as  to  the  nature  of  the  damagcH 
which  will  warrant  a  rescission  of  a  contract,  the  very 
great  weight  of  authority,  however,  is  in  line  with  the 
text  writers  above  quoted  on  the  proposition  that  it  must 
be  an  actual  pecuniary  damage,  as  distinguished  from  a 
nominal  or  theoretical  injury.  The  rule  in  this  stat« 
seems  to  be  in  harmony  with  the  strong  current  of  au- 
thority on  this  question.  American  Building  &  Loan 
Ass^n  V.  Bear,  48  Neb.  455,  was  an  action  for  the  rescission 
of  a  contract  of  purchase  of  shares  of  stock  of  the  asso- 
ciation. The  misrepresentations  relied  upon  were  as  to 
the  management  of  the  corporation  by  well  known  and 
eminent  citizens  of  Iowa  and  Minnesota.  In  determin- 
ing the  question  of  the  right  of  rescission,  Post,  C.  J.,  said : 

"False  representations  as  the  basis  of  ah  action,  whether 
for  damages  or  for  the  rescission  of  a  contract,  are  such 
only  as  in  some  manner  actually  mislead  the  complaining 
party  to  his  damage.  'A  statement  made  with  intent  to 
defraud  a  subscriber,  but  without  that  eflfect,  is  imma- 
terial; mere  intent  without  damage  is  insufficient'  1 
Cook,  Stock  and  Stockholders  (3d  ed.),  sec.  149.  See,  also, 
Keller  v.  Johnson,  11  Ind.  337;  Robertson  v  Parks,  76 
Md.  118;  Wainwright  v.  ^Ves^ce,  82  Cal.  193." 

This  decision  is  in  harmony  with  the  holding  in  Lor- 
enzen  v.  Kansas  City  Investment  Co.^  44  Neb.  99,  and  is 
fully  supported  in  principle  by  our  later  holding  in  Gerner 
V.  Yates,  61  Neb.  101. 

It  follow^s  from  the  above  stated  principles  that  the  trial 
court  erred  in  excluding  the  evidence  offered  by  the  de- 
fendant, and  in  giving  paragraphs  No,  5  and  No.  7  of  in- 
structions above  set  out.  We  therefore  recommend  that 
the  judgment  of  the  district  court  be  reversed  and  the 
cause  remanded  for  further  proceedings. 

Ames  and  Epperson,  CO.,  concur. 

By  the  Court:    For  the  reasons  given  in  the  forgoing 
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opinion^  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded  for  further  pro- 
ceedings. 

Bevebsbd. 

The  following  opinion  on  rehearing  was  filed  October  18, 
1906.    Judgment  of  reversal  adhered  to: 

1.  Contract:  Fikadd:  Rescission.  A  purchaser  of  real  or  personal 
property  Is  entitled  to  the  benefit  of  his  bargain,  in  other  words, 
to  receive  the  identical  property  purchased;  and  where  the 
vendor  by  fraud  or  false  representations  has  conveyed  to  him  or 
Induced  him  to  accept  something  not  contemplated  by  his  con- 
tract, he  may  rescind  the  sale  and  recover  what  he  has  paid, 
without  showing  that  he  has  sustained  any  pecuniary  injury 
or  damage  thereby* 

2. :  Rescission:  Evidence.  Where,  however,  a  purchaser  re- 
ceives what  he  actually  purchased,  and  bases  his  right  to  rescind 
on  some  false  representation  as  to  its  quality,  condition,  or  mat- 
ter affecting  its  value,  he  must  show  that  such  representation 
was  material,  and  that  he  was  misled  thereby  to  his  injury  and 
damage. 

3.  Former  conclusion,  Jakway  v.  Proudflt,  ante,  p.  62,  adhered  to. 


Barnes,  J. 

When  this  case  was  before  us  the  first  time  it  was  con- 
sidered by  Department  No.  2  of  the  Commission.  Au 
opinion  was  prepared  by  Judge  Oldham,  and  adopted  by 
the  court,  reversing  the  judgment  of-  the  court  below. 
Jaktcay  v.  Proudfit^  ante,  p.  62.  A  rehearing  was  or- 
dered, and  the  case  has  been  presented  to  the  court  both 
upon  printed  briefs  and  oral  ai^uments.  The  defendant 
in  error  in  an  able,  comprehensive  and  exhaustive  brief 
contends  that  our  former  opinion  is  wrong;  that  the  rule 
there  announced  that  ^^false  representations  as  the  basis 
of  an  action,  whether  for  damages  or  for  the  rescission 
of  a  contract)  are  such  only  as  in  some  manner  actually 
misled  the  party  to  his  damage,"  is  opposed  to  the  great 
weight  of  authority,  and  should  not  be  adopted  in  this 
jurisdiction.    Many  cases  are  cited  and  quoted  from  to 
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5V  sustain  this  contention,  and  it  appears  that  there  are  two 

[^.  lines  of  decisions  in  this  country,  one  holding  that  to 

justify  a  purchaser  in  rescinding  his  contract  and  suing 
rV  to  recover  the  price  paid  for  the  thing  purchased,  it  is 

not  necessary  for  him  to  show  that  he  has  sustained  an 
f.!  actual  pecuniary  loss  by  reason  of  the  false  representa- 

^_  tions,  and  the  other  holding  that  the  false  representations 

I  must  have  been  material,  and  have  misled  the  purchaser 

^  to  his  injury  and  damage.       An  analysis  of  the  cases 

I  ishows  that,  although  there  seems  to  be  a  conflict  betw^n 

p.  them,  yet,  as  a  matter  of  fact,  no  such  conflict  exists, 

'{'  and  they  can  easily  be  harmonized.     In  the  first  class  of 

I  cases  the  holding  is  based  on  the  rule  that  the  purchaser 

^v  is  entitled  to  have  the  thing  actually  purchased.    A  per- 

f  tinent  illustration  of  this  rule  is  found  in  Hansen  v.  Allen, 

I  117  Wis.  61,  where  it  is  said: 

|:  "It  is  enough  to  say  that  the  plaintiff  was  entitled  to 

iv  have  the  particular  piece  of  timbered  land  with  a  stream 

*^  of  water  upon  it  which  had  been  pointed  out  to  him,  and 

^  for  which  he  actually  contracted,  instead  of  a  different 

^>;  piece  of  land  situated  at  some  other  place." 

^  Again,  in  Bristol  v.  Braidwood,  28  Mich  191,  where  the 

f>  defendant  purchased  a  team  of  horses  of  the  plaintiff,  for 

t-  Avhich  he  gave  a  note  of  a  third  party,  which  he  repre- 

L*  sented  was  secured  by  a  first  mortgage,  and  it  appeared 

that  the  representation  was  false,  the  note  being  in  fact 
secured  by  a  second  mortgage,  it  was  held  that  the  plain- 
tiff was  entitled  to  have  what  he  bargained  for,  that  is 
J  to  say,  a  note  secured  by  a  first  mortgage.     We  think 

;*  these  cases  are  sufficient  to  illustrate  the  rule  that  the 

purchaser  is  entitled  to  the  benefit  of  his  purchase,  and 
is  not  obliged  to  accept  something  he  did  not  buy.  With 
this  rule  we  are  in  strict  accord,  and  believe  it  to  be  in 
line  with  the  great  weight  of  authority  in  this  country. 
Now,  if  the  facts  in  the  case  at  bar  bring  it  within  this 
rule,  then  the  plaintiff  was  entitled  to  recover,  and  our 
former  opinion  should  be  reversed.  It  seems  to  us,  how- 
ever, from  a  careful  examination  of  the  record,  that  the 
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defendant  in  error  has  not  brought  himself  within  this 
rule.  He  purchased  stock  of  the  Lincoln  Incubator  Com- 
pany, and  obtained  the  thing  he  purchased.  The  ques- 
tion, then,  is  whether  the  alleged  false  representations 
were  material,  and  misled  him  to  his  injury  and  dam- 
age. The  record  discloses  that  the  defendant  was  seeking 
an  investment,  and  to  that  end  first  approached  one  F. 
W.  Bro^Ti,  who  was  a  stockholder  and  officer  of  the  cor- 
poration; that  he  sought  and  obtained  from  Brown  infor- 
mation as  to  the  financial  standing  and  condition  of  the 
company,  together  with  the  nature  and  extent  of  its  busi- 
ness ;  that  he  disclosed  to  Brown  his  intention  to  purchase 
an  interest  in  the  company  and  finance  its  affiairs,  if  he 
could  obtain  such  an  interest  as  he  desired;  that  he  was 
informed  by  Brown,  and  other  officers  of  the  corporation 
with  w^hom  he  talked,  that,  perhaps,  Jakway  would  sell 
his  stock.  Thereupon  he  spent  several  days  investigating 
the  books  and  the  aflFairs  of  the  corporation  to  ascertain 
its  financial  condition,  and  was  told  that  the  debts  of 
the  corporation  did  not  exceed  some  f600  or  f800.  He 
also  ascertained  the  substantial  truth  of  thiS  statement 
by  an  examination  of  the  books,  from  which  he  claims  to 
have  made  a  memorandum  statement.  Thereupon  he 
visited  Jakway,  and  asked  him  what  he  would  take  for 
his  stock  in  the  cori)oration.  He  first  oflFered  Jakwjiy 
1 1,500  for  his  holdings,  which  was  refused.  He  then 
ofTered  him  |1,800,  which  was  also  refused.  Jakway  then 
told  the  defendant  that  he  would  take  $2,000  for  his  stock. 
Defendant  said  he  would  give  it,  and  they  agreed  to  meet 
at  noon  of  that  day,  at  the  office  of  the  corporation,  for 
the  purpose  of  closing  the  deal  and  having  the  stock  trnna- 
ferred  on  the  books  of  the  company.  The  foregoing  facts 
are  undisputed.  When  they  met  at  the  office  of  the  com- 
pany defendant  claims  that  he  exhibited  his  memorandum 
to  Jakway,  and  asked  him  if  it  was  correct,  and  he  tes- 
tifies that  Jakway  told  him  it  was.  On  the  other  hand, 
Jakway  swore  that  he  never  made  any  such  statement; 
that  he  did  not  know  the  financial  condition  of  the  com- 
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pany  or  the  amount  of  its  debts,  be(!ause  lie  was  not  the 
bookkeeper,  and  knew  no  more  about  it  than  ^as  known 
by  the  defendant  himself. 

As  to  the  allegation  that  Jakway  represented  that  there 
had  been  paid  into  said  corporation,  upon  certain  stock, 
the  sum  of  fl,000  in  cash,  when,  in  truth  and  in  fact, 
the  purchaser  of  said  stock  had  not  paid  the  sum  of 
11,000  in  cash,  but  had  given  his  promissory  n6t>e  to  said 
corporation  for  the  same,  which  note  said  corporation 
had  indorsed,  sold  and  discounted  at  the  Columbia  Na- 
tional Bank  of  Lincoln,  Nebraska,  no  evidence  was  intro- 
duced to  support  it.     On  the  other  hand,  it  appears  that 
Proudfit,  as  soon  as  he  obtained  possession  of  the  Jak- 
way stock,  became  very  active  in  the  company^s  affairs; 
that  in  about  a  week  thereafter  he  claims  to  have  ascer- 
tained the  fact  that  one  L.  W.  Garoutte  had  purchased 
f  1,000  worth  of  stock  of  the  corporation;  had  given  his 
notes,  amounting  to  f  1,000,  in  payment  therefor;  that 
the  notes  were  indorsed  by  the  company  and  sold  to  the 
Columbia  National  Bank,  for  which  it  received  the  sum 
of  |1,000  ih  cash.     He  testifies  that  when  he  discovered 
this  fact  he  was  dissatisfied;  that  he  informed  the  direct- 
ors of  the  company  that  the  matter  must  be  fixed  up.     It 
appears  that  in  answer  to  such  demand  Jakway  was  sent 
for,  who  agreed  to  take  up  the  notes,  and  relieve  the  cor- 
poration of  any  possible  contingent  liability  thereon.     It 
appears  that  this  arrangement  was  satisfactory,  and  was 
carried  out  in  due  time;  that  in  accordance  with  his  de- 
mands he  was  elected  a  director  and  treasurer  of  the  cor- 
poration, which  office  was  formerly  held  by  Jakway ;  that 
he  proposed  to  go  forward  and  finance  the  concern  in 
accordance  with  his  original  plan,  if  matters  could  be  ar- 
ranged to  his  satisfaction.   He  testified  in  part  as  follows : 

"I  told  them  that  everything  had  to  be  cleared  up,  so 
it  would  be  to  my  entire  satisfaction  in  every  respect.  I 
pasitively  said  I  would  not  continue  with  the  company, 
except  on  condition  that  everything  was  clean^  up,  and  to 
my  satisfaction.    Q.  What  were  the  things  particularly 
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that  you  insisted  on  that  should  be  cleaned  up  before  you 
proceeded  with  the  company?  A.  The  main  issue  was  the 
Oaroutte  notes.  Q.  Was  there  anything  else  involved? 
A.  There  was  a  receipt  that  did  not  look  clear  to  me  at 
the  meeting  at  the  Capital  Hotel.  Q.  Kelating  to  the 
McCarthy  stock?  A.  Yes,  sir.  Q.  Was  there  something 
in  connection  with  that  that  you  insisted  on  being  cleaned 
up?    A.  Yes,  sir." 

Cross-examination:  "Q.  You  were  present  when  you 
were  elected  a  director,  weren't  you?  A.  Yes,  air.  Q. 
And  present  when  elected  treasurer?  A.  Yes,  sir.  Q. 
And  wasn't  one  of  the  conditions  you  iDftde  as  to  going 
on  with  the  company,  and  ladvaaeing  |5,000  of  your 
money,  and  procuring  |lO,O0i  more  to  promote  this  en- 
terprise, that  you  shoald  also  be  manager  of  the  business 
of  the  compajijr?  A.  It  was  the  condition  that  I  should 
kmmr  -mSi  about  its  business.  Yes,  sir.  Q.  Didn't  you 
insist,  also,  that  you  would  be  business  manager  of  the 
company  in  McCarthy's  place,  and  that  McCarthy  should 
resign  his  place?  A.  No,  sir.  I  don't  know  that  I  did. 
Q.  Who  would  know,  if  you  don't — these  people  who  have 
testified  before  about  it?  Who  do  you  think  would  know, 
if  you  don't  know?  A.  I  wanted  it  all  cleaned  up,  and 
new  officers  elected,  and  everything  of  the  kind.  Q.  You 
wanted  to  be  elected  manager  didn't  you?  A.  I  certainly 
wanted  to  have  some  voice  in  the  matter." 

From  this  evidence  it  seems  reasonably  clear  that  de- 
fendant was  not  dissatisfied  with  the  condition  he  ascer- 
tained to  exist  in  reference  to  the  Oaroutte  notes,  but 
rather  with  his  inability  to  secure  the  entire  manage- 
ment of  the  corporation  to  himself.  Again,  it  seems  to 
us  that^  if  it  be  conceded  that  the  evidence  shows  that 
Jakway  stated  that  the  financial  condition  of  the  com- 
pany was,  as  disclosed  by  the  memorandum,  made  by  de- 
fendant, such  representation  was  substantially  true.  We 
an?  of  the  opinion  that  this  case  should  be  ruled  by  Ameri- 
can  Building  &  Ijoan  Assort  v.  Bear,  48  Neb.  455.  The 
opinion  in  that  case  is  an  able  and  exhaustive  one,  and 
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correctly  states  the  rule  of  law  which  should  be  applied 
iu  cases  where^  as  in  the  cajse  at  bar,  the  buyer  obtains 
the  thing  purchased,  and  is  compelled  to  rely  for  his  right 
to  rescind  on  false  representations  as  to  matters  affecting 
its  quality,  condition  or  value.  In  such  cases,  the  party 
must  have  been  misled  to  his  injury  or  damaga  To  hold 
otherwise  would  enable  a  purchaser  to  rescind  his  con- 
tract for  any  misstatement  of  tlie  vendor,  however  trivial. 
We  would  thus  overturn  the  ordinary  and  well-estab- 
lished rules  governing  the  purchase  and  sale  of  proi)erty 
of  all  kinds. 

It  seems  clear  to  us  that  the  conclusion  arrived  at  by 
our  former  opinion  is  sound  and  should  be  adhered  to. 

Judgment  acxjoedingly. 


Union  Pacific  Kailroad  Company  v.  Charijes  Nelson. 

Filed  March  8,  1906.    No.  14,196. 

1.  Evidence  examined,  and  held  sufficient  to  sustain  the  judgment  of 

the  district  court 

2.  Instructions  examined,  and  held  not  prejudicial. 

Error  to  the  district  court  for  Custer  county:  Bruno 
O.  H0STBTIJ5R,  Judge.    Affirmed. 

John  N.  BaAlucin,  Edson  Rich  and  John  A.  Sheean,  for 
plaintiff  in  error. 

C.  H.  Holcomhy  contra. 

Oldham,  C. 

This  was  an  action  by  the  plaintiff  in  the  court  below, 
a  shipper  of  live  stock,  against  the  defendant  railroad 
company  for  damages  alleged  to  have  been  occasioned 
by  an  unniHressary  and  negligent  delay  in  transporting 
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a  car-load  of  cattle  from  South  Omaha,  Nebraska,  to  Calla- 
way, Nebraska,  /There  was  a  trial  to  the  court  and  jury 
below,  judgment  for  plaintiff  for  f 61.70;  and  to  reverse 
this  judgment  defendant  brings  error  to  this  court. 

The  facts  underlying  the  controversy  are  that  on  Fri- 
day, October  9,  1903,  plaintiff  shipped  a  car-load  of 
cattle  from  South  Omaha  to  Callaway  over  defendant's 
railroad.  The  car  was  transported  to  Kearney,  Nebraska, 
over  defendant's  main  line  where  it  was  to  be  trans- 
ferred to  a  branch  line  to  be  delivered  at  Callaway.  There 
was  only  one  train  a  day  on  the  Callaway  branch,  and 
this  train  leaves  Kearney  at  about  6:30  A.  M.  When 
the  main  line  train  reached  Kearney  on  Saturday,  the 
train  on  the  Callaway  branch  had  departed,  and,  as  there 
was  no  Sunday  train  on  the  branch  line,  the  stock  were 
unloaded  and  yarded  there  over  Sunday.  On  Monday 
morning  plaintiff .  loadM  his  cattle  in  the  car  before  the 
train  left  Kearney  for  Callaway,  and  this  car  was  in- 
cluded in  the  train  when  it  was  first  made  up.  But  the 
conductor  of  the  train  claimed  that  he  had  no  autliority 
to  take  the  car  without  the  shipping  bill,  which  appeared 
to  have  bc»en  with  the  yardmaster.  Plaintiff  insisted  on 
the  car  bc»ing  taken  and  tried  to  find  the  yardmaster  to 
get  the  car  billed  out,  but  failed  to  do  so.  Accordingly, 
the  car  was  "kicked  loose"  from  the  train  and  left  stand- 
ing on  the  side-track  until  about  2  o^clock  in  the  after- 
noon, when  the  cattle  were  unloaded,  and  again  yarded 
until  Tuesday  morning,  and  then  transported  to  Callaway, 
The  only  confiict  in  the  evidence  is  as  to  whether  it  was 
the  negligence  of  the  yardmaster,  or  of  the  conductor  of 
the  train,  in  not  sending  the  car  to  Callaway  on  Monday; 
and,  as  far  as  plaintiff^s  right  of  recovery  is  concerned, 
it  is  wholly  immaterial  which  of  defendant's  employees 
was  at  fault,  as  the  evidence  clearly  shows  that  the  delay 
at  Kearney  on  Sfonday  was  wholly  unnecessary. 

The  only  objection  urged  against  the  instructions  of 
the  trial  court  is  that  they  were  given  on  a  theory  that 
there  was  evidence  tending  to  show  an  unnecessary  delay 
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in  the  shipment  We  think  this  theory  was  the  only  one 
on  which  the  court  could  have  instructed  under  the  evi- 
dence. There  is  a  technical  contention  that  the  evidence 
shows  that  the  delay,  if  any,  occurred  on  the  shipment 
from  Kearney  to  Callaway,  and  not  from  Omaha  to  Calla- 
way as  pleaded  in  the  petition.  This  is  purely  specious, 
as  the  contract  of  shipment  was  from  Omaha  to  Callaway, 
and  any  unreasonable  delay  at  any  intervening  i)oint  in 
making  this  shipment  is  sufficient  to  constitute  the  cause 
of  action  alleged  upon. 

As  we  are  pointed  to  no  reversible  error  in  defendant's 
brief,  and  as  the  quantum  of  damages  awarded  was  very 
reasonable  under  the  testimony,  we  recommend  that  the 
judgment  of  the  district  court  be  affirmed. 

Ames  and  Epperson,  CC,  concur. 

By  the  Court:  For  the  reasons  given  in  the  foregoing 
the  judgment  of  the  district  court  is 

Affirmed. 


Gottlieb  Wessel  v.  John  S.  Bishop. 

Filed  March  8,  1906.    No.  14,123. 

1.  Instructions:  Review.  Rulings  of  the  court  upon  objections  to  In- 
structions given  and  refused  examined,  and  held  without  error. 

3.  XlBconduct  of  Juror.  Proof  of  mere  indiscretion  in  the  conduct 
of  a  Juror  is  not  sufficient  to  avoid  a  verdict,  but  the  proof  must 
show  that  his  conduct  Is  of  such  a  character  that  prejudice  may 
be  presumed. 

Error  to  the  district  court  for  Lancaster  county:  Lin- 
coln Frost,  Judge.    Affirmed. 

W.  E,  Siievrart,  for  plaintiff  in  error. 

John  S.  Bisliop,  pro  se. 
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Epperson,  C. 

The  defendant  in  error  sued  the  plaintiff  in  error  for 
the  value  of  his  services  as  an  attorney  at  law  in  several 
cases,  in  each  of  which  the  defendant  or  some  member  of 
his  family  was  a  litigant.  Trial  was  had  to  a  jury  result- 
ing in  a  verdict  and  judgment  for  plaintiff,  defendant 
in  error. 

The  first  assignment  of  error  presented  by  defendant  in 
hii  kariet  is  the  refusal  of  an  instruction,  the  object  of 
which  wn  to  take  from  the  jury  all  consideration  of  an 
item  of  |10,  chaT^od  l^  the  plaintiff  for  his  services  in 
an  action  against  the  adnit  mas  of  the  defendant  De- 
fendant's sons  were  in  jail,  charged  ^th  crime,  and  upon 
the  request  of  their  sister  plaintiff  procured  Htnem  bsiil, 
for  which  service  he  neither  received  nor  charged  a  fee. 
He  rendered  no  further  service  until  the  defendant  em- 
ployed him  to  counsel  and  defend  his  sons.  Defendant 
claims  that  the  contract  testified  to  by  the  plaintiff  was 
within  the  statute  of  frauds,  the  same  not  being  in  writing, 
and  the  services  rendered  for  another.  Such  evidence  we 
think  shows  an  original  undertaking,  in  which  the  plain- 
tiff extended  credit  to  the  defendant,  and  therefore  the 
contract  was  not  within  the  statute  of  frauds.  Williams 
V.  Auten,  62  Neb.  832. 

2.  Plaintiff  in  his  petition  admitted  the  receipt  of  f20 
upon  account  sued  on,  and  upon  the  trial  admitted  the 
payment  thereon  of  f2.50  additional.  In  his  answer,  de- 
fendant denied  that  he  employed  the  plaintiff  in  the  sev- 
eral actions  alleged  in  the  i)etition,  except  in  one  certain 
injunction  suit  in  which  plaintiff's  services  were  of  a 
value  not  exceeding  f25,  which  has  been  paid.  The  tes- 
timony of  both  litigants  shows  payment  by  defendant  to 
plaintiff  of  sundry  amounts  covering  a  multitude  of  minor 
transactions  and  expenditures,  some  of  which  having  no 
connection  with  the  subject  matter  of  tliis  litiiration. 
Thefie  items,  aggregating  f">8,  d<»f(n<lunt  contended  should 
be  credited  to  him  upon  the  account  sued  on,  and  now  al- 
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leges  that  the  court  erred  in  giving  to  the  jury  the  instruc- 
tion containing  the  following  language:  "The  hurden  is 
upon  the  defendant  to  prove  any  payments  in  addition  to 
the  f20,  admitted  in  plaintiff's  petition,  and  in  addition  to 
the  12.50,  admitted  in  his  testimony."  He  ai'gues  that  by 
reason  of  this  instruction  the  jury  were  at  liberty  to  infer 
that  the  defendant  had  some  burden  or  unusual  duty  in 
respect  to  the  several  items  in  excess  of  f  22.50,  composing 
the  sum  of  f 58.  The  reasons  which  the  defendant  gives 
for  the  purpose  of  showing  error  appear  to  us  as  good 
reasons  for  the  giving  of  the  instruction.  The  burden  of 
proof  was  upon  the  defendant  to  show  that  the  payments 
not  specifically  alleged  in  the  pleadings,  but  testified  to, 
were  made  in  part  payment  of  the  claim  sued  on,  instead 
of  upon  other  items  of  indebtedness. 

3.  As  a  further  reason  for  reversal,  defendant  alleges 
misconduct  on  the  part  of  the  jury.  The  conduct  com- 
plained of  is  stated  in  the  affidavit  of  one  of  the  jurors, 
as  follows:  "That  throughout  the  deliberations  of  said 
jury  on  said  cause,  Mr.  Minor  S.  Bacon,  one  of  said  jurors, 
repeatedly  stated,  in  substance,  that  he  never  w^ould  agree 
to  return  a  verdict  for  less  than  the  whole  amount  claimed 
by  the  plaintiff,  and  was  quite  decided  in  trying  to  get 
the  other  jurors  to  agree  with  him.  Said  juror  Bacon 
further  stated,  in  substance  and  effect,  that  he  was  himself 
an  attorney,  and  had  knowledge  of  the  reasonableness  of 
rates  charged  for  legal  services  by  the  plaintiif  in  question 
in  this  action,  and  knew  from  his  own  experience  that 
the  plaintiff  was  entitled  to  recover  all  he  sued  for  in  said 
cause.  That  while  so  deliberating  in  said  jury  room,  said 
juror  Bacon  further  said,  in  substance,  that  he  was  ac- 
quainted with  the  defendant,  and  knew  that  he  was  a  hard 
man  to  get  along  with,  and  that  he  had  trouble  with  every- 
body he  had  dealings  with,  and  was  always  in  litigation." 
This  was  corroborated  by  the  affidavits  of  seven  other 
jurors.  The  position  of  this  lawyer  juror,  shown  by  the 
first  paragraph  of  the  affidavit,  might  have  been  prompted 
by  a  fair  and  impartial  consideration  of  the  evidence;  and 
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the  facts  stated  in  the  third  paragraph  are  clearly  insuf- 
ficient to  justify  an  avoidance  of  the  verdict.  Other  facts 
shoTvn  by  the  affidavit  are  of  a  more  serious  nature,  but 
as  the  amount  of  the  recovery  is  supported  by  sufficient 
evidence,  and  as  the  objectionable  matter  is  limited  to  the 
opinion  of  the  juror  whose  conduct  is  challenged,  we  can- 
not see  our  way  clear  to  reverse  the  judgment  of  the  lower 
court  Evidence  as  to  the  value* of  plain tiflf's  services 
was  given  by  lawyers  of  high  standing  at  this  bar,  and 
varies  only  as  to  one  item  or  fee  of  f  100  sued  for  by  plain- 
tiff; three  witnesses  fixing  the  value  at  a  considerably 
larger  sum,  one  at  |75  and  two  at  |25.  Proof  of  mere  in- 
discretion on  the  part  of  a  juror  is  not  sufficient  to  avoid 
the  verdict;  but  the  proof  must  show  that  his  wrong  is  of 
such  a  character  that  prejudice  may  be  presumed.  The 
conduct  complained  of  was  very  near  the  dividing  line,  but 
it  is  not  clearly  prejudicial. 

"WTiere  a  new  trial  is  asked  for  on  the  ground  of  mis- 
conduct of  a  juror  or  of  the  prevailing  party,  the  finding 
of  the  trial  court  in  support  of  the  verdict  will  not  be  set 
aside  unless  the  evidence  of  misconduct  is  of  a  clear  and 
convincing  character."  Omaha  Fair  &  Exposition  Ass^n 
V.  Missouri  P.  R.  Co.,  42  Neb.  105. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Ames  and  Oldham,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 
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DiEMER  &  GUILFOIL,  APPELLANTS,  V.  GRANT  COUNTY  BT  AL., 

APPELI^ES. 

Fnja)  March  8,  1906.    No.  14,126. 

Taxation:  Assessment.  Tbe  action  of  the  county  board  of  equaliza- 
tion in  fixing  the  place  for  listing  and  assessment  of  personal 
property,  under  the  provisions  of  section  42,  art.  I,  eh.  77,  Comp. 
St.  1905,  will  not  be  disturbed,  unless  an  abuse  of  discretion  la 
shown. 

Appeal  from  the  district  court  for  Grant  county :  John 
R.  Hanna,  Judge,    Affirmed. 

it.  C.  Noleman  and  W.  L.  Stark,  for  appellants. 

E.  M.  Sullivan  and  L.  B.  Unkefer,  contra. 

Epperson,  C. 

This  action  originated  before  the  board  of  equalization 
of  Grant  county  upon  the  petition  of  M.  E.  Harmston  and 
others,  who  petitioned  the  county  board  to  assess  to  the 
appellants  1,500  head  of  cattle  in  Hyannls  precinct  and 
School  District  Number  1,  instead  of  in  Collins  precinct 
and  School  District  Number  3.  The  order  of  the  county 
board  prranting  the  petition  was  sustained  by  the  district 
court  on  appeal. 

The  testimony  of  the  appellants  shows  the  foltowing 
facts:  Appellants  resided  in  Collins  precinct  upon  a  cat- 
tle ranch  owned  by  them.  They  also  owned  and  operated 
another  and  a  smaller  ranch  or  farm  in  Hyannis  precinct, 
separated,  and  at  a  distance  of  about  15  miles  from  the 
home  ranch.  That  the  appellants  are  engaged  in  the  busi- 
ness of  buying,  feeding  and  selling  cattle,  and  owned  in 
the  spring  of  1904,  and  for  some  time  prior  thereto,  4,000 
head  of  cattle,  on  account  of  which  they  were  liable  for 
assessment  for  revenue  purposes  in  the  year  1904.  Ap- 
pellants used  the  Hyannis  precinct  ranch  for  the  purpose 
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of  producing  hay,  and  for  a  winter  and  spring  range  for 
cattle,  and  from  November,  1903,  to  about  May  1,  1904, 
had  there  from  600  to  1,900  head  of  cattle.  At  times  a 
number  of  cattle  would  be  removed  to  the  home  ranch  for 
dipping  or  other  purposes,  but  soon  thereafter  the  same 
or  other  cattle  were  returned,  and  in  this  way  about  1,500 
head  were  kept  upon  the  Hyannis  ranch  grazing  over  the 
meadows,  valleys  and  hills  in  and  near  the  same,  until 
about  the  first  of  May,  1904,  when  they  were  shipped  or 
returned  to  the  home  ranch  for  summer  grazing.  Upon 
this  ranch  there  is  a  small  corral,  stable  and  four  wells, 
sufficient  to  supply  water  for  the  cattle,  and  also  a  small 
dwelling  house  used  by  the  owners  and  their  employees 
during  the  feeding  and  haying  seasons.  Section  42,  art 
I,  ch.  77,  Comp.  St.  1905,  provides :  "In  all  4uestions  that 
may  arise  under  this  chapter  as  to  the  proper  place  to  list 
personal  property,  *  *  *  if  between  several  places  in 
the  same  county,  the  place  for  listing  and  assessment  shall 
be  determined  and  fixed  by  the  county  board;  ♦  ♦  ♦ 
and  when  fixed  in  either  case,  shall  be  as  binding  as  if 
fixed  in  this  chapter."  This  section  makes  it  the  duty 
of  the  county  board  to  determine  wheKe  within  the  county 
personal  property  shall  be  assessed,  when  questions  arise, 
as  in  this  case,  and  its  decision  will  not  be  disturbed  unless 
an  abuse  of  discretion  is  shown.  Under  the  facts  stated 
above,  the  order  of  the  county  board,  fixing  Hyannis  pre- 
cinct as  the  place  for  listing  and  assessing  the  1,500  head 
of  cattle,  is  reasonable  and  just. 

We  therefore  recommend  that  the  decision  of  the  dis- 
trict court  be  affirmed. 

Ames  and  Oldham,  CC,  concur. 

By  the  Court:  For  the  reasons  appearing  in  the  fore- 
going opinion,  the  judgment  of  the  district  court  is 

Apfirmed. 
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W.  T.  Morris  et  al.  v.  Alford  H.  PersIiSQ, 

Filed  March  8,  1906.    No.  14,163. 

1.  Chattel  Mortg^age:    Sale  by  Mortoagob.    The  making  of  a  written 

contract  by  a  mortgagor  of  chattels  in  possession,  provtcling  for 
the  sale  and  future  disposition  of  the  property,  and  providing  for 
the  payment  or  satisfaction  of  the  mortgage  IndebtedneHS,  is 
neither  malum  in  se  nor  malum  prohibitum. 

2.  Instructions:    Review.     The  giving  of  Instructions  set  out  In  the 

opinion  held  error. 

1 
Error  to  the  district  court  for  Merrick  county:  James 
G.  Rbeder,  Judge.    Reversed, 

Patterson  dc  Patterson^  for  plaintiffs  in  error, 

W.  T.  Thompson  and  Qeorge  W.  Ayres,  contra. 

Epperson,  C. 

PlaintiflP  sued  the  defendants  in  the  district  court  for 
Merrick  county  to  recover  |200,  which  sum  was  advanced 
by  plaintiff  to  defendants  as  part  of  the  purchase  price 
of  certain  property  described  in  their  written  contract. 
The  contract  was  made  October  24,  1903,  and  providHl : 
"The  said  W.  T.  Morris  and  C  A,  Burke  hiive  sold  and 
agree  to  convey  by  bill  of  sale  on  the  first  day  of  January, 
1904,  their  meat  market  and  butcher  busin(*ss  in  Central 
rity,  Nebraska,  including  all  fixtur<:«  therein/'  etc.  It 
also  contained  the  following  provisions:  "A.  FT.  Pei'sing 
agrees  to  purchase  said  business  and  articles  and  to  pay 
therefor  the  sum  of  |900  as  follows,  to  wit,  |200  cash,  re- 
ceipt of  which  is  hereby  acknowledged,  and  sliall  further 
have  the  option  of  paying  said  balance  of  f700  in  cash 
on  the  first  day  of  January,  1904,  or  to  pay  |200  cash 
on  said  date  and  assume  an  indebtedness  of  $500  now  ex- 
isting against  said  business  and  articles;  the  said  W.  T. 
Morris  and  C  A.  Burke  to  retain  possession  of  and  con- 
duct said  business  until  the  first  day  of  January,  1904." 
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The  indebtedness  referred  to  consisted  of  a  certain  chattel 
mortgage  held  by  one  Wright,  securing  a  note  given  by  de- 
fendants for  |500,  payable  ''on  or  before  July  1,  1904." 
The  mortgage  had  not  then  been  filed  of  record,  but  plain- 
tiff had  knowledge  thereof.  He  sought  to  rescind  his  con- 
tract on  the  grounds  that  the  defendants  did  not  have 
the  consent  of  the  mortgagee  to  such  sale;  and  alleges 
that  he  did  not  know  on  the  date  of  contract  that  the 
mortgagee  had  authority  to  take  immediate  possession 
of  the  property  upon  a  disposition  thereof  by  mortgagors. 
The  trial  in  the  lower  court  resulted  in  a  verdict  and  judg- 
ment for  the  plaintiff  and  defendants  bring  the  cause  to 
this  court  by  proceedings  in  error. 

It  is  shown  by  the  evidence  that  subsequent  to  the  date 
of  the  contract,  and  before  January  1,  1904,  plaintiff  re- 
quested the  mortgagee  to  release  the  defendants  from  said 
indebtedness,  and  to  accept  plaintiff  therefor,  and  that 
the  mortgagee  refused.  The  evidence  further  shows  that 
on  December  31,  1903,  the  plaintiff  and  defendants  in- 
voiced the  stock  of  meat  preparatx)ry  to  the  delivery 
thereof  to  the  plaintiff;  and  that  the  plaintiff  made  no 
further  attempt  to  comply  with  the  terms  of  the  contract. 
These  facts  are  uncontradicted.  It  also  appears  that  the 
mortgagee  had  not,  on  January  1,  1904,  given  his  written 
consent  to  the  sale  of  the  mortgaged  property.  Plaintiff 
testified  that  before  January  1, 1904,  he  saw  the  defendant 
Morris,  and  told  him  that  the  mortgagee  refused  to  take 
him,  and  defendant  replied  that  he  did  not  know  what 
he  would  do  if  the  mortgagee  did  not  accept  him.  This 
is  denied  by  the  defendant  Morris.  No  other  evidence  was 
given  to  prove  that  plaintiff  notified  the  defendants  of  his 
election  to  pay  the  f200  and  to  assume  the  mortgage  in- 
debtedness. It  will  be  observed  that  the  contract  did  not 
provide  that  in  case  plaintiff  elected  to  assume  the  mort- 
gage a  release  of  the  defendants  from  such  indebtedness 
must  be  procured.  There  is  a  great  difference  between 
the  assuming  by  a  third  party  of  an  indebtedness  and  a 
novation.  In  the  former,  the  liability  of  the  original 
9 
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obligor  to  the  obligee  remains  unchanged^  in  the  latter^  the 
original  obligor  is  relieved.  The  option  might  hare  been 
exercised  by  plaintiff's  assuming  the  mortgage  debt;  in- 
stead of  this  he  attempted  to  bring  about  a  novation, 
which  was  not  required.  The  mortgagee  simply  refused 
to  release  the  defendants.     He  was  not  asked  to  do  more. 

The  court  gave  to  the  jury  the  following  instruction: 
'^If  in  this  case  you  find  that  the  plaintiff  did,  in  good 
faith^  exercise  said  option  and  elect  to  pay  f 200  cash  and 
assume  an  incumbrance  of  fSOO,  and  you  further  find 
that  the  owner  of  the  incumbrance  on  said  property  re- 
fused to  permit  the  plaintiff  to  exercise  his  said  option 
above  mentioned,  then  you  are  instructed  that  plaintiff 
will  have  the  right  to  rescind  said  contract,  and  recover 
from  the  defendants  the  money  paid  thereon."  This  in- 
struction was  not  justified  by  the  evidence. 

The  court  further  instructed  the  jury,  In  substance^  that 
it  was  the  duty  of  the  defendants  to  procure  the  consent 
in  writing  of  the  mortgagee  to  the  making  of  the  sale  con- 
templated in  the  contract  on  or  before  January  1,  1904, 
and  that  in  the  absence  of  such  consent  defendants  had  . 
no  right  to  make  such  sale^  and  could  not  retain  the  said  . 
sum  of  1200.  Section  9,  ch.  12,  Comp.  St.  1905,  prohibij^a^^j  , 
the  actual  sale  and  disposition  of  mortgaged  prog^rtgi^,^,.;i 
without  the  written  consent  of  the  owner  and  holder  of 
the  debt  thereby  secured, ,  but  it  does  not  prohibit  the 
mortgagor  from  contracting  for  the  future  disposition  of 
the  mortgaged  chattels.  And  the  making  of  a  written  con- 
tract, wherein  the  mortgagor  agrees  to  sell  and  deliver  the 
mortgaged  chattels  at  a  future  time,  and  in  which  the 
mortgage  is  contemplated  and  the  payment  or  satisfaction 
thereof  provided,  is  neither  maium  in  se  nor  malum  pro- 
hibitum. Under  the  terms  of  this  contract,  the  plaintiff 
obligated  himself  to  exercise  one  of  two  options  therein 
expressed,  and  it  was  his  duty  at  the  time  fixed  by  the 
contract  to  notify  the  defendants  of  his  election,  and  de- 
mand of  them  the  execution  of  the  contract  on  their  part 
Then,  and  not  until  then,  upon  their  failure  to  deliver  to 
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him  a  legal  and  effective  bill  of  sale  which  would  enable 
him  to  enjoy  the  fruits  of  his  contract^  could  he  demand  a 
rescission. 

The  giving  of  each  of  the  above  instructions  was  error, 
Itnd  we  therefore  recommend  that  the  judgment  of  the 
district  court  be  reversed  and  the  icause  remanded  to  the 
district  court  for  a  new  trial. 

Ames  and  Oldham,  CC,^  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  is  remanded  for  a  new  trial. 

BEVERSBn. 


James  K  F.  Pine,  appellee,  v.  Daniel  Mangus  bt  al., 

appellants. 

FiLXD  Maboh  8, 1906.    No.  14,179. 

Kortgage:  Assionmeitt:  Payments  to  Mobtgageb.  A  mortgagee  of 
real  estate  assigned  Its  mortgage,  and  guaranteed  the  payment 
thereof,  and  ther^fter  collected  the  principal  and  interest,  but 
failed  to  account  therefor  to  its  assignee,  who  instituted  this  ac- 
tion to  foreclose  the  mortgage.  Erid^ce  examined,  and  held 
sufficient  to  show  that  the  mortgagee  was  the  agent  of  its  as- 
signee, and  the  payments  to  it  satisfied  the  mortgage  indebted- 
ness. 

Appeal  from  the  district  court  for  Red  Willow  county : 
Robert  C.  Orb,  Judge.    Reversed  toith  directions. 

Tibhets  Bros.  &  Jlf orey  and  W.  S.  Morlan,  for  appellants. 

M.  A.  Hartigan  and  G.  E.  Eldred^  contra. 

Epperson,  C. 

On  the  first  day  of  March,  1888,  a  mortgage  was  given 
to  the  Guarantee  Loan  &  Trust  Company  of  Kansas  City, 
Missouri,  by  one  Mangus,  conveying  160  acres  of  land  in 
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Red  Willow  county  to  secure  the  payment  of  a  loan  of 
|750  due  in  five  years.  The  principal  iridebtednc^ss  was 
evidenced  by  one  bond  or  note,  which  was  made  payable  at 
the  office  of  Jhe  mortgagee  in  Kansas  City.  The  record 
shows  the  following  undisputed  facts:  That  on  tlie  25tli 
day  of  September,  1888,  the  mortgage  was  assigned  to  the 
appellee  Pine,  by  the  execution  of  an  ordinary  written  as- 
signment, and  the  delivery  of  the  bond,  coupons  and 
mortgage,  and  with  the  guaranty  on  the  part  of  the  mort- 
gagee, hereinafter  referred  to  as  the  loan  company,  that 
the  interest  would  be  paid  promptly,  and  the  principal 
within  two  years  after  due.  By  mesna  conveyance  from 
the  mortgagor,  Mai^gus,  the  mortgaged  property  wa^  on 
March  17,  1893,  deeded  to  the  appellant  Gustofson,  who 
took  the  title  subject  to  the  mortgage.  Soon  there;iftf*r 
he  paid  |250  of  the  principal  and  obtained,  by  negotiation 
with  the  loan  company,  whose  assignment  to  the  appt^Iletv 
had  not  then  been  recorded,  an  agreement  extending  the 
time  for  the  payment  of  |500  for  two  years  from  Jlart-h 
1,  1893.  The  extension  agreement  was  submitted  by  th(* 
loan  company  to  him,  and  contained  the  following:  "The 
Eastern  Banking  Company,  J.  K.  P.  Pine,  the  legal  owner 
and  holder,  has  agreed  to  and  does  extend  the  time  of  the 
payment  of  f500  thereof  for  a  term  of  two  years  from 
March  1,  1893,  the  consideration  being  the  loan  as  first 
made."  The  coupons  thereto  attached  were,  however, 
made  payable  to  J.  K.  P.  Pine.  This  agreement  and  the 
coupons  when  signed  and  forwarded  io  the  loan  company 
which  retained  them  until  paid,  when  they  were  returnt^l 
to  Gustofson,  with  a  written  satisfaction  of  the  mortgage 
signed  and  acknowledged  by  the  loan  company,  and  which 
was  duly  recorded  November  7,  1896.  None  of  these 
payments,  either  of  principal  or  interest,  unless  it  be  the 
int^^rest  maturing  September  1,  1893,  were  remitted  by  the 
loan  company  to  the  appellee,  nor  did  he  know  of  such 
payments  being  made.  On  the  3d  day  of  July,  1897,  the 
appellee  caused  his  assignment  to  be  recorded  in  the  office 
of  the  register  of  deeds  of  Red  Willow  county  j  and  on  the 
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2(M:h  day  of  October,  1899,  instituted  this  action  in  the 
district  court  for  Red  Willow  county  to  foreclose  the 
mortgage,  alleging  default  in  the  payment  of  the  principal 
sum  falling  due  March  1, 1893.  The  appellants  Gustofson 
and  Fagerstrora,  and  other  necessary  parties,  were  made 
defendants.  The  district  court  found  for  the  appellee, 
and  decreed  a  forec*losure  of  the  mortgage  for  the  satisfac- 
tion of  the  claimed  amount  From  this  decree  the  ap- 
pellants Gustofson  and  Fagerstrom  appeal. 

On  September  24,  1893,  Gustofson  conveyed  the  land 
by  his  warranty  deed  to  Fagerstrom,  who  claims  to  be  a 
purchaser  in  good  faith,  without  notice,  of  the  appellee's 
assignment.  It  is  apparent  that  the  appellant  Fager- 
strom had  actual  notice  of  all  the  facts  known  to  his 
grantor,  and  knew  of  the  assignment,  and  then^fore  he 
has  no  greater  equities  than  Gustofson  would  have,  had 
such  transfer  never  been  made.  The  sole  question  here 
presented  is  whether  or  not  the  loan  company  was  the  agent 
of  its  assignee,  the  appellee  herein,  clothed  with  actual  or 
ostensible  authority  to  collect  the  principal  and  interest. 
The  appellee  claims  that  the  loan  company  had  no  au- 
thority to  extend  the  time  for  the  payment  of  |500  of 
the  principal,  nor  to  collect  any  part  of  the  principal  or 
interest  at  any  time;  and  in  his  deposition  states  that  no 
such  authority  existed.  But  we  take  into  consideration 
the  facts  testified  to  by  him,  and  other  evidence  showing 
the  relationship  which  existed  between  him  and  the  loan 
company,  rather  than  his  opinions  or  conclusions  aa  to 
their  relations.  About  the  time  of  the  assignment  of  the 
mortgage  in  controversy,  the  api)ellee  also  procured  seven 
other  mortgages  from  the  loan  company,  and  regarding 
his  relations  generally  with  the  loan  company  he  says, 
in  substance,  that  he  did  in  one  or  two  cases  accept  part 
payment  and  extend  the  time  for  the  payment  of  the  re- 
mainder; that  the  loan  company  usually  sent  its  check, 
and  requested  him  to  send  coupons;  that  at  least  two 
other  loans  were  collected  by  the  loan  company  for  him. 
He  also  attached  as  exhibits  to  his  deposition  letters  re 
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ceived  by  him  from  the  loan  company  regarding  the  col- 
lection of  several  mortgages,  from  which  it  apgears  that 
the  loan  company  was  looking  af tet  collections  on  account 
of  their  guaranty  of  the  payment  And  in  a  letter  dated 
January  6,  1893,  the  loan  company  said :  "If  it  is  your 
wish  that  the  collection  of  these  coupons  be  given  to 
other  parties,  we  will  give  the  matter  no  further  attention. 
I  request  that  you  indicate  your  wishes  with  reference 
to  these  matters  at  once.^'  And  April  24,  1903,  wrote: 
"Some  of  your  loans  have  matured,  and  will  be  glad  to 
give' you  any  assistance  needed  in  the  collection  thereof." 
These  were  transactions  of  the  same  character,  the  proof 
of  which  goes  to  show  that  the  appellee  had  authorized 
the'  loan  company  to  collect  such  debts.  "Such  authority 
may  be  inferred  from  the  fact  that  similar  acts,  through 
a  series  of  transactions  relating  to  a  like  business,  have 
been  uniformly  ratified  by  the  creditor."  Harrison  Nat. 
Bank  v.  Austin,  65  Neb.  632. 

But  the  proof  is  not  limited  to  facts  showing  general 
authority.  In  his  deposition,  appellee  admits  that  he 
did  agree  to  an  extension  of  two  years'  time  for  the  pay- 
ment of  |500  of  the  principal,  upon  the  payment  of  |250. 
After  agreeing  to  this  he  did  nothing  toward  the  collection 
6f  the  paper,  until  the  amount  thereof  had  been  paid  and 
the  loan  company  had  failed  in  business.  As  a  reason- 
for  his  inexcusable  neglect  he  say& :  "These  people,"  re- 
ferring to  the  loan  company,  "assured  me  that  these  papers 
were  all  completed,  and  that  all  that  I  would  have  to  do 
was  to  put  them  in  my  safe  and  receive  the  principal  and 
interest  when  due,  and  the  company  would  guarantee  the 
payment  of  it."  Upon  these  facts  it  appears  that  the  ap- 
pellee relied  upon  the  agency  of  the  loan  company  for  the 
collection  of  the  principal  and  interest;  and  it  makes  no 
difference  whether  that  agency  was  authorized  by  express 
contract,  or  implied  from  the  relationship  existing  between 
them.    In  Thomson  v.  Shelton^  49  Neb.  644,  it  was  held : 

"Ostensible  authority  to  act  slr  agent  may  be  conferred 
if  the  party  to  be  charged  as  principal  affirmatively  or 
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intentionally^  or  by  lack  of  ordinary  care,  causes  or  alloTTs 
third  persons  to  trust  and  act  upon  such  apparent  agency." 

In  the  case  at  bar,  proof  of  the  lack  of  ordinary  care 
in  looking  after  his  property,  either  personally  or  through 
some  other  agent,  and  the  other  facts  proved  convince  us 
that  he  depended  upon  the  agency  of  the  loan  company  to 
protect  his  interests,  and  that  Qustofson  was  justified  in 
relying  upon  such  agency  and  making  the  payments  aB 
he  did.  The  loan  company  having  authority  to  collect  the 
money,  payment  to  it  satisfied  the  lien,  and  the  appellee's 
right  to  foreclose  thereby  ceased. 

The  appellants,  in  the  court  below,  asked  that  the  said 
mortgage  be  declared  po  lien  upon  said  premises;  that  it 
be  canceled  of  record,  and  the  title  to  said  land  be  quieted 
in  the  appellant  Charles  Pagerstrom,  and  that  the  ap- 
pellee^s  action  be  dismissed*  Appellants  were  entitled  to 
this,  and  we  recommend  that  the  judgmi^nt  of  the  dis- 
trict court  be  reversed,  and  that  C(mrt  be  directed  to  dis- 
miss the  appellee's  action,  and  enter  his  judgment  therein 
(canceling  said  mortgage  of  record,  and  affirming  the  title 
to  said  premisei^  in  the  appellant,  Charles  Fagerstrom,  in 
so  far  as  the  same  is  affected  by  the  said  mortgage  and 
the  assignment  thereof. 

Ames  find  Oldham,  CC,  concur. 

By  the  Court:  For  the  reasons  appearing  in  the  fore- 
going opinion,  it  is  ordered  that  the  judgment  of  the  dis- 
trict court  be  reversed,  with  instructions  to  the  district 
court  to  enter  his  judgment  dismissing  the  appellee's  case, 
and  canceling  his  said  mortgage  of  record,  and  quieting 
the  title  to  said  premises  in  the  appellant,  Charles  Fager- 
strom, in  so  far  as  the  same  is  affected  by  said  mortgage 
and  the  assignment  thereof. 

Judgment  acjcobdingly. 


88  NEBRASKA  REPORTS.  [Vol.  76 


Baker  Furnttare  Co.  t.  Hall. 


Baker  Fuenituee  Company  bt  al.  v.  Richaed  S.  Hall.* 

Filed  Mabch  8,  1906.    No.  14,203. 

Corpoxation:  Taking  Assets  of  Fibm:  Liabilitt.  A  oorporation  or- 
ganized for  the  sole  purpose  of  oontinulng  the  business  of  a 
partnership  firm,  which  takes  over  to  itself  the  ownership  and 
control  of  the  assets  thereof,  thereby  assumes  the  debts  of  such 
firm  to  the  extent  of  the  property  so  received. 

Eeeor  to  the  district  court  for  Douglas  county :  WiLUS 
Q.  Sears,  Judge.    Affirmed. 

Brome  d  Burnett,  for  plaintiffs  in  error, 

John  F.  Stout,  contra. 

Epperson,  O. 

On  the  16th  day  of  February,  1903,  the  defendant  in 
error  herein  obtained  a  judgment  in  the  district  court  for 
Douglas  county  against  Charles  Shiverick  &  Company,  and 
against  the  individual  members  of  that  firm,  for  f 6,997.60, 
the  amount  then  due  from  the  judgment  debtors  upon  a 
promissory  note.  Later  an  execution  was  issued  upon  the 
judgment,  which  was  returned  nulla  bona.  The  defendant 
in  error,  appellee,  hereinafter  called  plaintiff,  then  insti- 
tuted this  acti(m  in  the  district  court  for  Douglas  county 
against  the  Baker  Furniture  Company,  contending  that  the 
latter  is  liable  for  the  payment  of  said  indebtedness,  as  the 
successor  in  business  of  the  judgment  debtor  Charles  Shiv- 
erick &  Company;  that  it  assumed  and  agreed  to  pay  the 
debts  of  said  copartnership,  and  took  over  to  itself,  with- 
out consideration  and  in  fraud  of  creditors,  the  assets  of 
said  debtor  company,  which  is  insolvent. 

In  October,  1899,  and  for  ten  years  prior  thereto,  Arthur 
S.  Shiverick  and  Ella  C.  Shiverick  were  engaged  in  the 
retail  furniture  business  in  the  city  of  Omaha,  conducting 

*  Rehearing  allowed.    See  opinion,  p.  93,  post 


Vol.  76]  JANUARY  TERM,  1906.  89 


Baker  Fariiiture  Co.  t.  Ilall. 


said  business  as  a  copartnership  under  the  firm  name  of 
Charles  Shiverick  &  Company.  At  that  time  the  mem- 
bers of  the  firm  and  Joseph  L.  Baker  organized  a  corpora- 
tion known  as  the  Shiverick  Furniture  Company,  and  in 
1903  changed  its  corporate  name  to  Baker  Furniture  Com- 
pany. The  circumstances  attending  the  organization  of 
the  corporation  are  as  follows:  The  Shivericks  had  been 
doing  an  unprofitable  business,  and  their  liabilities  then 
greatly  exceeded  their  assets.  They  were  indebted  to 
Baker  in  the  sum  of  f 5,750;  to  the  plaintiff  in  the  sum 
of  |6,000,  later  reduced  to  judgment;  to  the  First  Na- 
tional Bank  in  the  sum  of  f34,000 ;  and  to  certain  of  their 
relatives  in  sums  aggregating  |27,000,  and  owed  merchan- 
dise indebtedness  amounting  to  about  f 6,100.  Just  prior 
to  the  incorporating  the  Shivericks,  Baker  and  the  First 
National  Bank  entered  into  a  certain  written  agreement, 
in  which  the  Shivericks  and  Baker  agreed  to  form  the 
corporation  for  the  purpose  of  conducting  the  furniture 
business,  and  in  which  it  was  also  provided  that  the 
Shivericks  should  secure  forgiveness  and  relinquishment 
of  the  debts  owing  to  their  relatives,  and  to  pay  to  the  bank 
f  10,000  of  its  indebtedness,  and  for  which  they  gave  their 
notes;  and  Baker  agreed  to  pay  |5,000  of  the  bank's  in- 
debtedness, f 5,000  of  the  merchandise  indebtedness,  and 
cause  the  cori)oration  to  assume  liability  for  the  balance 
of  the  merchandise  debts ;  to  cancel  his  own  indebtedness 
against  the  copartnership,  and  to  pay  |1,000  of  the  per- 
sonal obligations  of  the  Shivericks;  in  consideration  for 
which  he  was  to  receive  from  the  Shivericks  assignment 
of  shares  of  stock  in  the  corporation.  The  bank  agreed 
to  accept  the  notes  of  the  Shivericks  for  |10,000,  and  the 
f5,000  cash  from  Baker,  and  to  forgive  |19,000,  the  bal- 
ance of  their  indebtedness.  In  the  written  agreement 
there  was  also  this  provision :  "The*  purpose  and  intention 
of  this  agreement  is  to  enable  said  Shivericks  through 
said  corporation  to  continue  in  business  and  to  prevent 
their  business  failure;  and  the  understanding  is  that  said 
Shivericks  will  and  shall  be  absolutely  freed  from  all  in- 
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debtedness  to  all  parties^  except  on  said  notes  to  said  bank, 
aggregating  ten  thousand  dollars  (flO^OOO),  and  such 
other  notes  and  evidences  of  indebtedness  as  it  now  holds, 
and  except  an  indebtedness  of  said  Ella  Shiverick  to  said 
Baker  not  exceeding  one  thousand  dollars  (|1,000)  which 
she  may  hereafter  owe  to  him  for  moneys  which  he  may 
advance  on  her  behalf." 

The  corporation  was  organized,  and  499  shares  of  the 
stock  were  issued  to  the  Shivericks,  and  one  share  to 
Baker,  who  paid  nothing  therefor.  And,  as  agreed  pre- 
viously, 384  shares  issued  to  the  Shivericks  were  assigned 
to  Baker.  The  property  of  the  copartnership  was  turned 
over  by  proper  conveyances  to  the  corporation,  and  the 
business  conducted  under  the  management  of  Charles 
Shiverick  in  the  same  manner  and  for  the  same  purposes 
as  was  the  copartnership.  By  the  incorporation  and  the 
agreements  leading  to  it,  the  Shiverick  copartnership  was 
relieved  of  all  indebtedness,  except  the  note  due  to  the 
plaintiff,  and  the  f  1,100  of  the  merchandise  indebtedness. 
The  corporation  undertook  no  business  other  than  that 
previously  conducted  by  the  copartnership,  nor  did  they 
acquire  any  property  other  than  that  received  from  the 
copartnership.  The  evidence  adduced  shows  that  when 
the  corporation  was  organized  the  Shivericks  and  Baker 
considered  the  property  of  the  company,  which  was  turned 
over  to  the  corporation,  of  the  value  of  about  f  25,000, 
and  that  the  capital  stock  of  the  corporation  was  worth 
one-half  its  face  value.  The  findings  and  judgment  of  the 
lower  court  were  for  plaintiflF,  and  the  Baker  Furniture 
Company  have  filed  their  petition  in  error  in  this  court, 
alleging  that  the  findings  and  judgment  of  the  court  are 
contrary  to  the  evidence,  and  contrary  to  law.  The  evi- 
dence above  referred  to  clearly  supports  the  allegations  of 
fact  alleged  in  the  petition,  and  this  leaves  us  to  deter- 
mine whether  or  not  the  findings  and  judgment  of  the 
lower  court  are  contrary  to  law. 

This  plaintiff  in  error  maintains  that,  as  the  corporation 
did  not  by  express  contract  assume  the  payment  of  the  co- 
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partnership's  indebtedness,  and  that  as  no  actual  fraud  was 
proved,  it  necessarily  follows  that  the  findings  and  judg* 
ment  of  the  lower  court  were  not  sustained  by  the  evidence, 
and  were  contrary  to  law;  and  cites  in  support  thereof  the 
judgment  of  this  court  in  the  case  of  Aiistin  v.  Tecumseh 
Nat.  Hank,  49  Neb.  412,  a  similar  case,  in  which  the 
creditor  failed  to  recover  judgment  against  the  new  cor- 
poration. But  in  that  case  the  decision  was  based  upon 
the  ground  that  the  petition  failed  to  state  a  cause  of 
action.  It  is  unnecessary  to  review  that  case  here.  Suf- 
fice to  say  that  the  petition  there  held  defective  failed  to 
recite  certain  necessary  allegations  regarding  the  nature 
of  the  interests  acquired  by  the  new  corporation ;  and  such 
defects  do  not  appear  in  the  petition  filed  by  the  plaintiff 
herein.  In  that  case  it  is  held  that,  to  render  a  new  cor- 
poration liable  in  such  cases,  "it  should,  in  the  absence 
of  a  special  agreement,  affirmatively  appear  from  the 
pleadings  and  proofs  that  the  transaction  in  question  is 
fraudulent  as  to  creditors  of  the  old  corporation,  or  that 
the  circunistances  attending  the  creation  of  the  new  and 
its  succession  to  the  business  and  property  of  the  old  cor- 
poration are  of  such  character  as  to  warrant  the  finding 
that  it  is  a  mere  continuation  of  the  former."  In  the  case 
at  bar  the  pleadings  clearly  alleged,  and  the  proof  sus- 
tained them,  that  the  corporation  succeeded  to  the  busi- 
ness and  property  of  the  Shiverick  copartnership,  and 
that  the  object  of  the  promoters  of  the  corporation  was 
to  free  the  copartnership  from  all  indebtedness  and  to  pre- 
vent their  business  failure.  And  the  proof  is  sufficient 
to  bring  the  case  clearly  within  the  rule  announced  in 
Austin  V.  Tecumseh  Nat.  Bank]  supra,  showing  as  it  does 
that  the  corporation  was  simply  a  continuation  of  the  co- 
partnership. It  is  a  rule  of  the  common  law  that  a  cor- 
poration whidh  succeeds  to  the  business  of  a  copartnership, 
or  a  corporation,  organized  for  the  purpose  of  continuing 
the  business,  and  takes  over  the  assets  thereof,  by  so  doing 
assumes  the  debts  and  liabilities  of  the  partnership  or  cor- 
poration which  it  succeeds,  to  the  extent  of  the  property  so 
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received.  2  Cook,  Stock  and  Stockholders  (3a  ed.),  sec. 
671;  1  Beach,  Private  Corporations,  sec.  360;  Evans  v.  Ex- 
change Bank,  79  Mo.  182;  2  Cook,  Corporations  (5th  ed.), 
sec.  673 ;  Austin  v.  Tecumseh  Nat  Bank,  supra;  Reed  Bros. 
Go.  V.  First  Nat  Bank,  46  Neb.  175. 

There  was  some  conflict  of  evidence  as  to  the  value  of 
the  property,  but  as  it  is  not  shown  that  the  property  was 
consumed  in  the  payment  of  the  debts  of  the  partnership 
firm,  we  cannot  see  what  difference  it  makes  whether  the 
property  was  worth  f  15,000,  as  claimed  by  the  plainti£f  in 
error,  or  a  greater  sum,  as  claimed  by  defendant  in  error. 

Joseph  L.  Baker  in  the  court  below  filed  a  petition  for 
intervention,  alleging  that  at  the  time  of  incorporation 
the  Shiver icks  deceived  him  as  to  the  value  pf  the  prop- 
erty ;  that  he  had  no  knowledge  of  the  indebtedness  owing 
to  the  plaintiff ;  that  he  was,  when  the  suit  was  instituted, 
the  owner  of  all  the  stock  of  the  corporation,  except  ten 
shares  assigned  to  other  persons  that  they  might  act  as 
directors.  A  demurrer  to  this  petition  was  sustained. 
This  ruling  of  the  court  the  intervener  alleges  is  error,  in 
liis  separate  petition  in  error  herein  filed.  Intervener  did 
not  allege  fraud  as  against  the  plaintiff,  and  his  petition 
stated  no  defense  to  the  plaintiff's  cause  of  action,  nor  any 
reasons  why  he  should  be  made  a  party  to  the  suit.  The 
liability  of  the  corporation  existed  the  instant  of  its  crea- 
tion ;  the  stockholders  knew  of  the  liability  owing  to  plain- 
tiff, and  assignees  of  stock  cannot  interpose  as  a  defense 
to  plaintiff's  action  that  the  stockholders  were  guilty  of 
deceit  or  fraud  in  the  sale  of  such  stock. 

There  is  no  error  in  the  record,  and  we  recommend  that 
the  judgment  of  the  court  be  affirmed. 

Ames  and  Oldham,  CC,  concur. 

By  the  Court:  For  the  reasons  appearing  in  the  fore- 
going opinion,  the  judgment  of  the  district  court  is 

Affibmbd. 
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The  following  opinion  on  rehearing  was  filed  March  7, 
1907.  Judgment  of  affirmance  vacated  and  judgment  of 
district  court  reversed:* 

1.  Corporation:  SuccEBDiifo  to  Assets  or  Fibm:  Liabiutt.  To  render 
a  newly  organized  corporation  liable  for  the  debts  of  an  estab- 
lished corporation  or  firm  to  whose  business  and  property  it  has 
succeeded,  it  should,  in  the  absence  of  a  special  agreement  to  as- 
sume such  liabilities,  aArmatiyely  appear  from  the  pleadings  and 
proofs  that  the  transaction  in  question  is  fraudulent  as  to  credi- 
tors*  or  that  the  circumstances  attending  the  creation  of  the  new 
and  its  succession  to  the  business  and  property  of  the  old  cor- 
poration or  partnership  are  of  such  character  as  to  warrant  the 
finding  that  it  is  a  mere  continuation  of  the  old  firm  or  corpora- 
tion. 

S. :  — — *•    Where  a  corporation  is  organized  by  the  members 

of  an  existing  partnership  and  a  third  person,  who  contributes 
the  funds  necessary  to  properly  finance  the  new  enterprise,  and 
receives  therefor  his  agreed  proportionate  share  of  its  capital 
stock,  the  partners  contributing  thereto  the  stock  in  trade,  bills 
receiyable  and  real  estate  of  the  firm,  for  which  they  receive  their 
proportionate  share  of  such  capital  stock,  in  the  absence  of  fraud, 
the  new  corporation  cannot  be  said  to  be  a  mere  continuation  of 
the  old  firm. 


3.  — :    — :    Good  Faith.    If  the  new  corporation  takes  all  of 

the  property  of  the  old  corporation  or  partnership,  and  pays  for 
same  entirely  in  its  stock  issued  to  the  stockholders  of  the  old 
corporation  or  members  of  the  former  partn^iship,  the  creditors 
of  the  former  partnership  or  corporation  may  enforce  their 
claims  in  equity  against  the  interests  of  the  former  part- 
ners or  stockholders,  and  a  court  of  equity  will  seize 
such  property  rights  in  the  hands  of  fraudulent  grantees,  as  in 
other  cases  of  fraudulent  transfer  of  property,  but  an  Innocent 
purchaser  in  good  faith,  without  notice,  will  be  protected.  A 
stockholder  in  the  new  corporation  may  be  an  innocent  pur- 
chaser. 

BABNESy  J. 

This  is  a  suit  in  the  nature  of  a  creditor's  bill  to  charge 
the  Baker  Furniture  Company  with  the  payment  of  a  debt 
due  from  Arthur  Shiverick  and  Ella  C.  Shiverick,  as  the 
Bhiverick  Furniture  Company,  to  one  R.  S.  Hall.     The 

•  Behearing  denied.    See  opinion,  p.  101,  po9t,  " 
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plaintiff  had  judgment  in  the  district  court,  and  the  de- 
fendants brought  the  case  here  by  a  petition  in  error.  By 
our  former  opinion,  ante,  p.  88,  the  judgment  of  the  trial 
court  was  aiBrmed.  A  rehearing  has  been  had,  and  the 
case  again  demands  our  consideration. 

The  facts  underlying  this  controversy,  briefly  stated,  are 
as  follows:  In  the  month  of  October,  1899,  Arthur  Shiy- 
erick  and  Ella  C.  Shiverick  were,  and  for  many  years 
theretofore  had  been,  conducting  a  general  retail  furni- 
ture business  in  the  city  of  Omaha,  as  copartners,  under 
the  firm  name  and  style  of  Charles  Shirerick  &  Company. 
At  the  date  mentioned  the  partnership  was  indebted  to 
tiie  intervener,  Joseph  L.  Baker,  in  the  sum  of  |5,700  for 
borrowed  money.  The  Shivericks  at  that  time  represented 
to  Baker  that  the  firm  was  financially  embarrassed;  that 
its  assets  consisted  of  a  stock  of  furniture,  worth  from 
f  12,000  to  f  15,000,  and  certain  real  estate  situated  in  the 
city  of  Omaha,  of  the  value  of  about  |7,000;  that  the 
obligations  of  the  partnership  consisted  of  |27,000  owing 
to  certain  of  their  relatives ;  f34,000  to  the  First  National 
Bank  of  Omaha,  and  f6,100  to  persons  and  firms  from 
whom  the  partnership  had  bought  goods.  It  was  pro- 
posed to  Baker  to  form  a  corporation  to  be  properly 
financed  by  him  for  the  purpose  of  taking  over  and  con- 
ducting the  business;  that  such  a  business  could  be  con- 
ducted with  great  profit;  and  it  was  represented  to  Baker 
that  the  relatives  of  Shivericks  would  forgive  the  debt 
due  them.  The  First  National  Bank  was  thereupon  con- 
sulted, and  it  was  ascertained  that  that  institution,  in 
consideration  of  a  cash  payment  of  f  5,000,  and  the  execu- 
tion of  new  notes  to  the  amount  of  f  10,000  by  Arthur  Shiv- 
erick, and  Ella  C.  Shiverick,  secured  by  a  mortgage  upon 
certain  lands  owned  by  Ella  C.  Shiverick  at  San  Antonio, 
Texas,  would  forgive  the  balance  of  its  indebtedness. 
Thereupon  Baker  and  the  bank  required  the  Shivericks 
to  make  a  written  statement  of  the  indebtedness  of  the 
firm,  so  that  provision  could  be  made  to  liquidate  the  same 
and  thus  start  the  business,  which  was  to  be  taken  over 
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and  conducted  by  the  proposed  corporation,  without  debt 
and  on  a  cash  basis.  This  was  supposed  to  have  been  done, 
and  thereupon  it  was  agreed  between  Baker  and  the  Shiv- 
ericks  to  organize  a  corporation  to  be  known  as  the 
Shiverick  Furniture  Company,  with  a  capital  stock  of 
^0,000.  The  Shivericks  were  to  transfer  their  stock  of 
furniture,  bills  receivable,  and  Omaha  real  ^tate,  of  the 
supposed'  value  of  about  f  25,000,  to  the  corporation ;  and 
Baker  agreed  to  pay-  to  the  Shivericks,  or  the  First  Na- 
tional Bank  of  Omaha,  f  5,000  in  cash,  to  advance  to  the 
Shivericks  ^,000  more,  with  which  to  pay  their  mer- 
chandise indebtedness,  together  with  such  other  sums  as 
might  be  necessary  for  that  purpose;  to  also  advance  to 
Ella  C.  Shiverick  about  |1,000,  and  forgive  the  debt  due 
him  from  the  firm  amounting  to  something  over  f 5,700,  as 
his  contribution  to  the  new  enterprise.  This  arrange- 
ment was  consummated,  and  it  appears  that  at  the  time 
the  cori)oration  was  formed  all  of  its  capital  stock,  except 
one  share,  was  issued  to  the  Shivericks;  but  in  order  to 
carry  out  the  terms  of  the  agreement  385  shares  thereof 
were  immediately  transferred  to  Baker  as  his  share  of 
such  capital  stock,  the  remainder  being  retained  by  the 
Shivericks  in  payment  for  the  property  which  they  trans- 
ferred to  the  corporation.  The  business  from  that  time 
forward  was  conducted  by  Arthur  Shiverick,  as  secretary, 
treasurer  and  manager  of  the  corporation.  Baker  being 
its  president,  and  Ella  O.  Shiverick  its  vice-president. 
To  induce  Baker  to  purchase  the  stock  and  join  in  creating 
the  corporation,  the  Shivericks  entered  into  a  contract 
with  him  in  writing,  whereby  they  guaranteed  that  he 
should  receive  a  dividend  of  10  per  cent,  per  annum  on 
f25,000  worth  of  the  capital  stock  so  purchased  by  him ; 
and  he  in  turn  gave  them  an  agreement  by  which  they 
had  the  right  to  repurchase  all  of  the  capital  stock  as- 
signed to  him  in  excess  of  the  sum  of  f  25,000  at  the  price 
at  which  it  was  sold  to  him,  at  any  time  within  three 
years  after  the  organization  of  the  corporation.  The 
Shivericks^  to  secure  the  fulfillment  of  this  contract  and 
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also  as  collateral  security  for  individual  loans  subsequently 
made  to  them  by  Baker,  pledged  to  him  stock  owned  by 
them  to  the  amount  of  $11,500.  The  business  of  the  cor- 
poration under  the  management  of  Arthur  Shiverick  was 
not  successful.  It  appears  that  no  dividends  were  earned 
or  paid  upon  the  stock;  the  contract  with  the  Shivericks 
respecting  the  payment  of  their  $10,000  in  notes  to  the 
First  National  Bank  was  not  carried  out  by  them;  no 
payments  at  all  being  made  thereon.  The  result  was  that 
suits  were  brought  by  the  bank  against  the  Shivericks; 
judgments  were  recovered,  and  to  protect  the  credit  of 
the  corporation  in  which  Baker  was  so  largely  interested 
he  was  compelled  to  and  did  purchase  the  judgments 
above  mentioned.  He  thereupon  procured  an  amendment 
of  the  articles  of  incorporation,  and  increased  the  board 
of  directors,  and  during  the  year  1902  took  over  the  man- 
agement of  the  business  of  the  corporation;  brought  suit 
in  the  district  court  for  Douglas  county  upon  his  claims 
against  the  Shivericks  to  enforce  his  lien  upon  the  stock 
held  by  him  as  collateral;  recovered  judgment  against 
them,  and  had  a  decree  entered  for  the  sale  of  the  shares 
of  stock  so  held  by  him  as  collateral.  These  shares  were 
sold  by  the  sheriff  of  Douglas  county  pursuant  to  the  de- 
cree, and  were  purchased  by  Baker,  who  thereupon  re- 
organized the  corporation  in  the  name  of  the  Baker  Furni- 
ture Company. 

It  now  appears  that  Richard  S.  Hall,  the  plaintiff  in  the 
court  below,  had  loaned  $6,000  to  Arthur.  Shiverick  and 
Ella  O.  Shiverick,  a  number  of  years  before  the  date  of 
the  organization  of  the  corporation,  and  at  that  time  he 
held  their  note  for  that  amount.  Hall  had  theretofore 
been  counsel  for  the  Shivericks,  and  was  advised  of  the 
facts  relating  to  the  formation  of  the  corporation,  at  the 
time,  or  within  a  few  days  after,  the  transaction  occurred. 
HalFs  note  was  not  included  by  the  Shivericks  in  the  state- 
ment of  their  indebtedness  made  to  Baker  and  the  bank, 
and  Baker  knew  nothing  about  the  matter  until  more  than 
two  and  one-half  years  thei'eafter.    Hall  testified  on  the 
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trial  of  this  case  that  he  knew  of  the  organization  of  the 
corporation;  that  he  made  no  effort  to  procure  the  pay- 
ment of  his  note  at  that  time,  because  he  trusted  to  the 
promise  of  Arthur  Shiverick  to  pay  it  out  of  the  salary 
he  was  to  receive  as  manager  for  the  corporation.  How- 
ever, on  the  24th  day  of  May,  1902,  some  two  and  a  half 
years  after  the  corporation  had  been  organized  and  the 
partnership  property  had  been  conveyed  to  it,  Hall  advised 
Baker  of  the  fact  that  he  held  the  note  above  mentioned, 
purporting  to  have  been  signed  by  Charles  Shiverick  &  Com- 
pany and  Arthur  Shiverick  on  the  14th  day  of  April,  1892, 
some  ten  years  before  that  time,  and  that  the  note,  with 
interest  thereon  for  about  two  years,  had  not  been  paid. 
Thereafter,  Hall  brought  suit  in  the  district  court  for 
Douglas  county  against  Arthur  Shiverick  and  Ella  C. 
Shiverick  on  said  note,  and  on  the  same  day  they  appeared 
in  open  court,  waived  the  issuance  and  service  of  summons, 
and  confessed  judgment  in  his  favor  for  the  sum  of 
f6,997.60  as  against  themselves,  and  as  partners  doing 
business  under  the  firm  name  and  style  of  Charles  Shiv- 
erick &  Company,  and  agreed  that  the  judgment  should 
bear  interest  at  the  rate  of  8  per  cent,  per  annum  from  the 
date  of  its  rendition. 

At  the  January,  1903,  meeting  of  the  stockholders  of  the 
Shiverick  Furniture  Company  its  articles  of  incorporation 
were  amended,  and  the  name  of  the  corporation  was 
changed  from  Shiverick  Furniture  Company  to  Baker 
Furniture  Company.  On  the  23d  day  of  July,  of  that 
year.  Hall  instituted  this  suit  against  the  Baker  Furniture 
Company,  and  recovered  judgment  as  above  stated.  It 
seems  clear  that  the  transaction  in  question  herein  was 
not  fraudulent  as  to  the  creditors  of  the  Shiverick  Furni- 
ture Company.  Indeed,  Baker  and  the  bank  insisted  that 
all  claims  against  the  partnership  should  be  adjusted  and 
settled,  and  that  was  one  of  the  conditions  on  which  Baker 
agreed  to  become  one  of  the  incorporators.  It  appears 
that  Hall,  knowing  all  about  the  transaction  at  or  about 
the  time  it  occurred,  failed  to  inform  Baker  of  the  existence 
10 
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of  his  note,  and  accepted  the  promise  of  Arthur  Shiveriek 
to  pay  the  same  out  of  the  salary  he  was  to  receive  from 
the  new  corporation.  It  is  true  that  the  Shivericks,  who 
owned  the  property  and  business  of  the  copartnership  at 
the  time  that  Baker  helped  organize  the  new  company, 
continued  thereafter  to  also  have  an  interest  in  the  busi- 
ness through  the  stock  which  they  had  retained  in  the 
corporation.  This  interest  w^hich  they  had  in  the  copart- 
nership was,  of  course,  an  interest  in  the  property  of  the 
copartnership,  and  they  still  retained  and  continued  to 
hold  an  interest  in  the  same  property,  and  Baker  is  now 
claiming  that  it  is  free  from  the  claim  of  Hall,  who  could, 
of  course,  have  satisfied  his  claim  out  of  the  property 
while  the  partnership  held  it  We  think  it  follows  that 
a  court  of  equity  would  reach  any  interest  that  the  Shiv- 
ericks  had  in  the  property  at  the  time  the  proceedings  in 
equity  were  begun,  and  it  may  be  that  Baker  could  not 
purchase  the  interest  of  the  Shivericks  in  the  corporate 
property,  so  as  to  be  an  innocent  purchaser  for  value,  after 
he  had  notice  of  the  outstanding  claims  of  this  plaintiff 
against  the  property.  Montgomery  Web  Co.  v.  Dienelt, 
133  Pa,  St.  585;  Hibernia  Ins.  Co.  v.  St.  Louis  d  New 
Orleans  T.  Co.,  13  Fed.  516.    It  was  said  in  the  latter  case: 

"Equity  will  not  compel  the  creditor  of  a  corporation 
to  waive  his  right  to  enforce  his  claim  against  the  visible 
and  tangible  property  of  the  corporation,  and  to  run  the 
chances  of  following  and  recovering  the  value  of  shares  of 
stock  after  they  are  placed  upon  the  market." 

This  possibly  might  depend  upon  the  circumstances  in 
the  case.  If  the  court  could  do  complete  equity  by  im- 
pounding the  shares  of  stock  held  by  the  Shivericks,  tliere 
would  seem  to  be  no  necessity  of  interfering  with  the  prop- 
erty of  the  corporation.  The  corporation  itself  would, 
of  course,  be  a  proper  party  to  such  proceedings  in  equity, 
and  a  court  of  equity  should,  in  view  of  all  the  circum- 
stances in  the  case,  frame  its  decree  so  as  to  do  equity  to 
the  parties  and  to  make  its  relief  effective. 

Since  the  plaintiff  Baker  acted  in  good  faith  in  the 
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formation  of  the  corporation  and  in  investing  his  money 
therein,  it  becomes  important  to  inquire  what  interest  the 
Shivericks  had  in  this  corporate  property  at  the  time  that 
Baker  had  notice  of  the  claims  of  the  plaintiff  Hall.  This 
is  especially  so  since  the  plaintiff  purposely  failed  to  notify 
Baker  of  his  claim  against  the  Shivericks,  and  allowed 
him  to  deal  with  the  Shivericks  and  with  the  property 
in  question  upon  the  supposition  that  all  claims  against 
the  property  had  been  fully  satisfied.  There  is  a  con- 
flict in  the  evidence  as  to  the  value  of  the  property  which 
the  new  corporation  took  from  the  Shivericks.  There  is 
much  evidence  tending  to  show  that  the  total  value  of  all 
the  assets  of -the  Shivericks'  copartnership  which  were 
taken  by  the  corporation  amounted  to  less  than  $18,000, 
and  that  Baker  invested  at  the  time  the  amount  of  f  17,700, 
and  afterwards  paid  $1,200  for  the  judgment  against  the 
Shivericks,  making  a  total  of  $18,900,  all  of  which  was 
done  by  Baker  before  he  had  notice  of  the  outstanding 
claim  of  the  plaintiff  Hall.  Whatever  the  facts  may  have 
been  in  this  regard,  it  is  clear  that  neither  at  the  time 
that  Baker  had  notice  of  the  claim  of  Hall,  nor  at  the 
time  that  this  action  was  begun,  did  the  Shivericks  have 
any  interest  in  the  property  of  the  corporation  to  the 
amount  of  the  judgment  which  was  rendered  by  the  court 
below  in  favor  of  the  plaintiff  Hall.  Again,  it  cannot  be 
said  that  the  corporation  assumed  and  agreed  to  pay  the 
debts  of  the  partnership,  for  such  debts,  as  far  as  they 
were  known  or  could  be  ascertained,  were  either  paid  or 
compounded  and  released  before  the  corporation  was 
formed.  So  if  the  Baker  Furniture  Company  is  liable  to 
the  plaintiff  at  all,  it  is  made  so  because  the  transaction 
was  merely  a  continuation  of  the  old  partnership  of 
Charles  Shiverick  &  Company. 

In  our  former  opinion  that  fact  seems  to  have  been 
assumed,  but  we  now  think  the  assumption  was  not  war- 
ranted by  the  evidence.  An  examination  of  the  record  dis- 
closes that  Baker  contributed  to  the  new  enterprise  his 
own  claim  of  $5,700;  $5,000  in  cash  paid  to  the  First  Na- 
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tional  Bank  of  Omaha,  $5^000  to  the  merchandise  credit(M*s 
of  the  firm,  together  with,  about  |1,000  advanced  to  Ella 
C.  Shiverick,  in  all  about  |16,700.  For  this  he  received 
what  was  understood  to  be  his  proportionate  share  of  the 
capital  stock  of  the  new  corporation,  It  was  Baker's  capi- 
tal which  financed  the  new  corporation  and  brought  it  into 
existence.  Without  such  capital  the  adjustment  of  such 
large  accounts  with  the  prior  creditors  of  the  partnership 
could  not  have  been  made,  and  no  steps  could  have  been 
taken  to  further  the  organization  of  the  new  company. 
Again,  the  members  of  the  old  partnership  were  Arthur 
Shiverick,  Ella  0.  Shiverick,  and  no  others,  while  the 
new  corporation  was  composed  of  Joseph  L. 'Baker,  Arthur 
Shiverick  and  Ella  0.  Shiverick,  together  with  two  other 
persons,  who  later  on  became  stockholders  therein.  To 
this  new  corporation  the  old  partnership  contributed  its 
stock  of  furniture,  its  bills  receivable,  and  certain  real 
estate  situated  in  the  city  of  Omaha,  for  which  its  members 
received  their  proportionate  share  of  the  capital  stock  of 
such  corporation.  When  the  corporation  was  formed  a 
new  entity  was  created  which  engaged  in  the  furniture 
business,  but  it  cannot  be  said  that  the  transaction  was,  in 
fact,  a  continuation  of  the  old  partnership.  Paxton  v. 
Bacon  Hill  &  Mining  Go.y  2  Nev.  257;  AMBtin  v.  TecMmseh 
If  at.  Bank,  4%  Neb.  412. 

The  fact  that  Baker  became  the  owner  of  the  shares  of 
capital  stock  issued  to  the  Shivericks,  and  reorganized  the 
corporation  under  the  name  of  the  Baker  Furniture  Com- 
pany, is  strenuously  urged  as  a  reason  for  aflSrming  the 
judgment  of  the  trial  court.  It  must  be  remembered,  how- 
ever, that  the  Shiverick  stock  was  purchased  by  Baker  at  a 
judicial  sale;  and  the  rule  is  well  settled  that  by  such  pur- 
chase he  incurred  no  liability  for  the  debts  of  either  the 
partnership  or  the  corporation.  Armour  v.  Bcmcnt'S  Sons, 
123  Fed.  56,  62  C.  C.  A.  142;  Fernschild  v.  Yuengling 
Brewing  Co.,  154  N.  Y.  667;  Allen  v,  North  Des  Moines  M. 
E.  Church,  127  la.  96;  Smith  v.  Chicago  &  N.  W.  R.  Co.,  18 
Wis.  21;  Vilas  v.  Milwaukee  &  P.  du  C.  R.  Co.,  17  Wis- 
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513;  Wiggins  Ferry  Go.  v.  Ohio  d  M.  R.  Co.y  142  U.  S. 
396. 

The  evidence  contained  in  the  record  is  not  suflScient 
to  support  the  judgment  of  the  district  court.  Our  former 
judgment  is  vacated,  and  the  judgment  of  the  district  court 
roversed  and  the  cause  remanded  for  further  proceedings, 
not  inconsistent  with  this  opinion. 

Beversbd. 

The  following  opinion  on  motion  for  rehearing  was  filed 
October  3, 1907.    Rehearing  denied: 

Per  Curiam. 

In  the  former  opinion  the  following  language  was  used : 
"If  the  Baker  Furniture  Company  is  liable  to  the  plaintiff 
at  all,  it  is  made  so  because  the  transaction  was  merely  a 
continuation  of  the  old  partnership  of  Charles  Shiverick 
&  Company." 

This  language  is  not  strictly  accurate,  and  from  the 
briefs  upon  the  motion  for  rehearing  it  appears  that  it  has 
led  to  a  misunderstanding  of  the  views  of  .the  court.  From 
other  portions  of  the  opinion  it  is  made  clear  that  any  in- 
terest that  the  members  of  the  original  firm  of  Charles 
Shiverick  &  Company  had  in  the  partnership  property  at  the 
time  this  action  was  begun  could  be  reached  in  this  action 
to  satisfy  the  existing  claim  of  Hall  against  the  copartner- 
ship of  Charles  Shiverick  &  Company.  The  plaintiff  was 
entitled  to  subject  the  interests  of  the  members  of  the 
former  copartnership  in  the  copartnership  property  to  the 
payment  of  his  claim,  whether  that  interest  was  repre- 
sented by  shares  of  stock  or  otherwise,  and  after  notice 
of  plaintiff's  claim  the  defendant  Baker  could  not  deal 
directly  with  the  Shivericks  for  the  purchase  of  their  in- 
terests, if  such  transaction  would  result  in  enabling  the 
Shivericks  to  hinder  or  delay  the  plaintiff  in  collecting  his 
claim  out  of  the  interests  of  the  former  copartnership  in 
the  property. 
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We  think  the  conclusion  reached  is  right,  and  the  motion 
for  rehearing  is 

Overruled. 


Adam  Habig  v.  Charles  B.  Parker, 

Filed  March  8,  1906.    No.  13,969. 

1.  Pleading:  Cause  of  Action.  A  petition  setting  up  numerous  and 
continued  tresspasses  to  personal  property  states  but  one  cause  of 
action,  and  is  not  subject  to  a  motion  to  divide  and  number. 

2. :  Damages.  It  Is  unnecessary  in  most  actions  where  the  de- 
mand is  unliquidated  and  sounds  wholly  in  damages,  and  where 
there  is  but  a  single  cause  of  action,  to  state  specifically  and  in 
amounts  the  different  elements  or  items  which  go  to  make  up  the 
sum  total  of  the  damages.  It  is  enough  generally  to  claim  so 
•  much  in  gross  as  damages  for  the  wrongs  done.  In  case,  how- 
ever, the  pleader  elects  to  claim  a  named  sum  for  any  one  or 
more  of  the  items  of  claimed  damages,  he  is  restricted  in  his 
recovery  on  these  items  to  the  amount  named  in  his  petition,  and 
the  court  should  so  charge. 

3.  Instruction:  Harmless  Ebbob.  It  is  not  reversible  error  to  charge 
that  the  measure  of  damages  for  injury  to  or  destruction  of  bear- 
ing fruit  trees*  is  the  market  value  of  such  trees,  where  the 
party  complaining  tendered  and  procured  the  court  to  give  an 
instruction  stating  the  same  rule  of  damages. 

Error  to  the  district  court  for  Nemaha  county:  Albert 
H.  Babcock,  Judge.    Affirmed. 

Neal  &  Quackenhush^  for  plaintiff  in  error. 

Edgar  Femeau,  contra. 

DUFPIB,  C. 

Parker  sued  Habig  for  trespass  alleged  to  have  been  com- 
mitted by  Habig's  stock  upon  his  cultivated  lands.  The 
all^ations  of  the  petition  covered  a  period  of  three  years, 
charging  repeated  acts  of  trespass  during  all  of  that  time, 
and  the  paragrapli  of  the  petition  relating  to  the  damage 
claimed  is  in  the  following  words :  "That  the  hogs  of  said 
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defendant^  which  he  bo  permitted  to  run  at  large  and  over 
and  upon  the  cultivated  lands  of  this  plaintiff  during  the 
year  1900,  the  exact  dates  in  said  year  the  plaintiff  is 
unable  to  give,  ate  up,  pun  over  and  destroyed  corn  and 
com  fodder  of  this  plaintiff  to  the  value  of  |7.20;  that 
during  the  year  1901,  the  exact  dates  the  plaintiff  is  unable 
to  give,  the  said  hogs  of  the  defendant  ate  up,  and  run 
over  and  destroyed  corn  and  corn  fodder  of  this  plaintiff 
to  the  value  of  $7.20 ;  that  during  the  year  1902,  the  exact 
dates  in  said  year  this  plaintiff  is  unable  to  give,  the  said 
hogs  of  defendant  ate  up,  run  over,  damaged  and  destroyed 
com  and  com  fodder,  apples  and  pasture  and  damaged  the 
apple  trees  of  this  plaintiff  to  the  amount  of  f  135.  That 
the  plaintiff  has,  therefore,  been  damaged  by  the  stock  of 
the  said  defendant,  and  which  said  defendant  permitted  to 
run  at  lai^e  over  and  upon  the  cultivated  lands  of  this 
plaintiff  at  the  times  hereinbefore  stated,  in  the  total  sum 
of  f  149.70 ;  that  no  part  of  said  amount  has  been  paid  by 
the  defendant  to  this  plaintiff."  Habig  moved  for  a  more 
specific  statement  in  the  petition,  the  motion  being  as 
follows:  "Comes  now  the  above  named  defendant,  and 
moves  the  court  to  require  the  plaintiff  herein  to  separately 
state  and  number  the  causes  of  his  action  set  forth  in 
his  petition,  and  further  to  make  his  petition  more  definite 
and  certain  by,  first,  setting  out  the  amount,  quantity  and 
kind  of  the  personal  property  damaged  or  destroyed  for 
the  year  1900,  and  the  amount  of  damages  to  each  kind 
of  property;  second,  that  he  segregate  the  injuries  and 
damages  to  real  and  personal  property  in  the  year  1902, 
and  that  he  set  forth  the  amount,  quantity  and  kind  of 
personal  property  injured  or  damaged  during  said  year, 
and  the  amount  of  damages  to  pasture  and  apple  trees, 
and  set  forth  the  nature  and  the  amount  of  damages  to 
each."  This  motion  was  overruled  by  the  court  and  error 
is  allied  thereon. 

We  think  that  reversible  error  cannot  be  predicated  on 
this  ruling  of  the  court,  as,  in  our  opinion,  the  petition 
contained  but  one  cause  of  action.    The  petition  charges 
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numerous  and  repeated  acts  of  trespass,  and,  in  effect,  a 
continuing  trespass.  The  general  rule  applicable  to  a  com- 
plaint in  an  action  of  trespass  is  stated  in  21  Ency.  PL 
&.  Pr.  p.  812,  as  follows :  "Where  a  trespass  haja  teen  con- 
tinued without  intermission  for  a  longer  time  than  the 
space  of  one  day  or  has  been  repeated  on  a  subseqjuent 
day,  the  party  injured  may  recover  in  one  action  for  the 
first  act  of  trespass  and  in  another  for  the  continuance 
or  repetition  thereof;  but  he  is  not  under  the  necessity 
of  bringing  two  actions  in  either  case,  because  he  may  in 
one  action,  by  declaring  with  a  continuendo,  recover  for 
the  first  trespass  and  also  for  the  continuance  or  repeti- 
lion  thereof."  And  this  rule  is  by  the  authorities  as  ap- 
plicable to  actions  for  trespass  to  personal  property  as 
upon  real  estate.  Folger  v.  Fields,  12  Cush,  (Mass.)  93. 
There  was  no  error  in  overruling  the  defendant's  motion 
so  far  ais  it  asked  that  the  plaintiff  be  required  to  sepa- 
rately state  and  number  his  causes  of  action. 

Relating  to  the  other  assignments  of  the  motion,  the 
law  is  well  settled  that  it  is  unnecessary  in  most  actions 
where  the  demand  is  unliquidated  and  sounds  wholly  in 
damages,  and  where  there  is  but  a  single  cause  of  action,  to 
state  specifically  and  in  separate  paragraphs  the  different 
elements  or  items  which  go  to  make  up  the  sum  total  of 
damages.  It  is  enough  to  claim  so  much  in  gross  as  dam- 
ages for  the  wrong  done.  Shepherd  v.  Pratt ,  16  Kan.  209 ; 
2  Sutherland,  Damages  (3d  ed.),  sec.  424.  While  it  is 
usual,  and  perhaps  the  better  practice,  to  grant  a  motion 
requiring  the  plaintiff  to  itemize  the  damages  claimed  for 
injury  to  different  articles  of  personal  property,  there 
was  no  reversible  error  in  denying  the  motion  in  this  case, 
especially  as  the  case  had  been  first  tried  in  the  county 
court,  and  defendant  was  fully  informed  upon  that  trial 
of  the  plaintiff's  claim.  The  evidence  offered  by  the  plain- 
tiff tended  to  show  that  the  defendant's  hogs,  to  the  num- 
ber of  about  30  or  40,  trespassed  upon  plaintiff's  culti- 
vated lands  on  numerous  occasions  during  the  years  1900, 
1901  and  1902;  that  they  ate  and  destroyed  certain  corn 
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and  corn  fodder,  quite  a  quantity  of  apples,  and,  an  a  re- 
sult of  the  trespass,  five  of  his  apple  trees  died  and  other 
of  the  trees  were  injured.  Evidence  was  offered  to  show 
the  value  of  the  five  dead  trees,  but  no  evidence  was  offered 
as  to  the  value  of  the  other  trees  prior  to  the  injury  and 
their  value  after  the  injury  occurred. 

The  court  instructed  the  jury,  at  the  request  of  plaintiff, 
"that  the  measure  of  the  plaintiff's  damages  is  the  rea- 
sonable market  value  of  the  property  destroyed  at  the 
time  the  same  was  destroyed  by  the  defendant's  stock 
running  at  large."  It  is  urged  that  this  instruction  is 
erroneous  and  prejudicial.  It  is  disclosed,  however,  by  the 
record  that  in  instruction  No.  2,  given  by  the  court  at  the 
defendant's  request,  the  same  measure  of  damage  was  ap- 
plied, the  language  being :  "The  measure  of  the  plaintiff's 
damages  and  his  recovery  therefor,  in  this  case  the  prop- 
erty destroyed,  would  be  the  fair  and  reasonable  mar- 
ket value  of  such  property  at  the  time,  and  located  at  the 
place,  in  the  same  condition  that  said  property  was  in  at 
the  time  it  was  destroyed."  It  will  be  observed  at  once  by 
a  comparison  of  the  two  instructions  that  both  parties  had 
the  same  theory  as  to  the  measure  of  damages,  and  that  the 
court  adopted  the  theory  of  the  parties  themselves.  The 
rule  is  well  established  in  this  state  that  where  parties 
have  tried  a  case  upon  a  certain  theory,  and  procured  the 
trial  court  to  adopt  that  theory,  they  cannot  be  permitted 
to  change  their  position  in  the  appellate  court  on  error. 

The  questions  already  discussed  are  the  principal  and 
most  important  ones  presented.  There  are  53  assignments 
of  error  in  the  petition.  The  case,  however,  is  not  of  suf- 
ficient importance  to  justify  extending  this  opinion  by  sepa- 
rate mention  of  each.  We  have  examined  the  record  with 
care,  and  conclude  that  the  case  was  fairly  tried  upon  the 
theory  adopted  by  the  parties,  and  find  no  prejudicial  error. 

It  is  recommended,  therefore,  that  the  judgment  of  the 
district  court  be  affirmed. 


Albebt  and  Jackson,  CO.,  concur. 
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By  the  Court:    For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 


Affirmed. 


James  A.  Gray  v.  John  Noldb. 

.   Filed  March  8,  1906.    No.  14,166. 

Vendor  and  Purchaser:  Rescission:  Possession.  Gray  purchased 
from  Nolde  160  acres  of  land  at  the  agreed  price  of  $6,000,  $1,000 
of  which  was  paid  in  cash,  the  remainder  to  be  paid  at  Gray's 
option  with  6  per  cent,  interest,  payable  annually.  Some  three 
years  after  the  date  of  purchase  Gray  tendered  to  Nolde  the  re- 
mainder of  the  purchase  price  with  the  accrued  interesti  and 
demanded  a  deed,  which  was  refused,  and  he  thereupon  com* 
menced  an  action  to  recover  the  purchase  money  paid  and  the 
increased  value  of  the  land,  and  recovered  judgment  for  about 
$3,000.  Nolde  superseded  this  Judgment  and  appealed  therefrom 
to  the  supreme  court.  While  the  action  was  pending  in  this 
court,  Nolde  commenced  an  action  against  Gray  to  recover  pos- 
session of  the  land  (Gray  still  remaining  in  possession),  and  for 
the  rents' and  profits.  He  recovered  judgment  for  the  posseaaion 
and  $826  damages,  from  which  this  appeal  was  talsen  by  Gray. 
Heldj  That  if  Nolde  had  submitted  to  the  judgment  obla[ned 
against  him  by  Gray  and  satisfied  the  same  he  would  be  en  it  lied 
to  possession  of  the  land,  but  that  having  appealed  from  the 
Judgment,  and  refusing  to  recognize  it  as  settling  their  rights 
relating  to  the  land,  he  could  not  use  it  to  oust  Gray  from  pos- 
session. 

Error  to  the  district  court  for  Clay  county:  Leslie  G, 
HuRD,  Judge.    Reversed. 

L,  B.  Stiner  and  Tibbets  Bros.  &  Morey^  for  plaintiff  in 
error. 

L.  J.  Capps,  C.  H.  Sloan ^  F.  W.  Sloan  and  J.  P,  A. 
Black,  contra. 

DUFFIE,  C. 

In  May,  1901,  Gray,  plaintiff  in  error,  entered  into  a 
written  contract  with  Nolde,  defendant  in  error,  for  the 
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purchase  of  a  quarter  section  of  land  in  Clay  county, 
Nebraska.  The  agreed  purchase  price  was  |6,000,  f  1,000 
of  which  was  paid  on  the  making  of  the  contract,  the  re- 
maining $5,000  to  be  paid  at  the  option  of  Gray  with  6 
per  cent,  interest  until  payment  was  made.  Gray  there- 
upon entered  into  the  possession  of  the  purchased  prem- 
ises, and  in  February,  1903,  tendered  to  Nolde  |5,000 
and  the  accrued  interest,  and  demanded  a  deed  from 
Nolde  and  wife,  which  Nolde  refused  to  execute.  There- 
uiK>n^  Gray  commenced  an  action  for  damages,  claiming 
that  the  land  had  advanced  in  value  betwe<»n  the  date  of 
his  purchase  and  his  demand  for  a  deed  to  the  amount 
of  f2,000.  Upon  a  trial  of  the  case  he  recovered  judg- 
ment for  12,969.63,  being  fl,000  paid  on  the  purchase 
price,  ajQd  the  enhanced  value  of  the  land  as  found  by  the 
jury.  Nolde  superseded  the  judgment  and  appealed  to 
this  court  While  the  case  was  pending  in  this  court, 
Nolde  commenced  this  action  in  ejectment  to  recover  pos- 
session of  the  premises,  and  the  rents  and  profits  received 
by  Gray  during  his  possession.  The  trial  resulted  in  a 
judgment  for  the  plaintiff  for  possession  of  the  land  and 
f825  damages,  and  costs,  from  which  judgment  Gray  has 
appealed  to  this  court. 

The  defendant  in  error  insists  that  by  suing  at  law  for 
the  consideration  paid  on  the  contract  and  for  his  dam- 
ages sustained  because  of  Nolde's  refusal  to  make  a  deed 
of  the  premises,  Gray  has  in  law  effected  a  rescission  of 
the  contract  of  purchase  and  is  no  longer  entitled  to 
possession  of  the  land.  Had  Nolde  satisfied  the  judgment 
for  damages  obtained  against  him,  there  would  be  force  in 
this  contention.  Gray  should  not  have  both  the  land 
and  damages  for  a  failure  to  convey.  This  court  so  held 
on  the  appeal  of  Nolde  v.  Gray,  73  Neb.  373,  378.  But 
Nolde  refused  to  acquiesce  in  the  judgment  against  him 
and  to  pay  the  same.  He  appealed  therefrom,  insisting 
that  Gray's  neglect  to  surrender  po  ^'or-^ion,  and  y)ut  him 
in  statu  quo  before  commencing  the  suit,  was  a  complete 
defease  to  the  action,  and  he  procured  the  judgment  of 
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this  court  to  that  effect.  If  Gray  could  not  hold  the  land 
under  his  contract  and  also  a  judgment  for  damages  on 
account  of  a  breach  thereof,  neither  can  Nolde  hold  Gray's 
money  paid  on  the  contract  and  oust  him  from  his  pos- 
session. The  rule  must  be  reciprocal  and  operate  alike 
upon  both  parties.  Neither  can  claim  a  rescission  and  at 
the  same  time  lay  fast  to  what  the  contract  has  given  him. 
In  an  action  by  the  grantee  against  his  grantor  for  breach 
of  covenant,  the  rule  appears  to  be  well  settled  that  if  the 
grantee  recover  and  receive  from  his  grantor  the  full  con- 
sideration price,  with  interest,  such  grantor  is  thereby 
remitted  to  his  right  and  title  to  the  granted  premises 
as  he  held  them  before  he  granted  them  away,  and  the 
grantee  is  estopped  by  such  judgment  and  the  payment 
thereof  to  set  up  his  title  deed  against  his  grantor.  For- 
ter  V.  Hill,  9  Miss.  *34 ;  Stinson  v.  Sumner,  9  Mass.  *143 ; 
Blanchard  v.  Ellis,  1  Gray  (Mass.),  195;  Parker  v. 
Brown,  15  N.  H.  176;  Kifikaid  v.  Brittain,  5  Sneed 
(Tenn.),  119.  The  same  rule  should  be  applied  between 
vendor  and  vendee  in  a  contract  for  the  sale  of  real  estate, 
where  the  vendor  has  paid  part  of  the  purchase  money 
and  becomes  vested  with  the  equitable  title.  Instead  of 
satisfying  the  judgment  for  damages  against  him  and 
then  demanding  possession,  Nolde  refused  to  acquiesce  in 
the  judgment,  insisting  that  it  was  wrongfully  obtained, 
and  at  the  same  time,  by  bringing  this  action,  asserts  that 
it  was  rightfully  given  and  seeks  to  use  it  as  the  means 
of  regaining  possession  of  his  property.  He  cannot,  while 
denying  the  validity  of  the  judgment  and  prosecuting  an 
appeal  to  have  it  set  aside,  use  it  as  an  instrument  of 
warfare  to  eject  his  vendee  from  possession,  and  to  re- 
cover rents  and  profits. 

We  recommend  a  reversal  of  the  judgment,  and  a  dis- 
missal of  the  action  without  prejudice  to  the  commence- 
ment of  another  action,  if  conditions  warrant. 


Albert  and  Jackson,  CO.,  concur. 
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By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed, 
and  the  action  dismissed  without  prejudice  to  the  com- 
mencement of  another  action,  if  conditions  warrant 

Reversed. 


Harvey  M..  Abrams,  appellant,  v.  Hiram  C.  Taintor  et 
AL.,  appellees. 

Filed  Mabch  8,  1906.    No.  14,178. 

1.  JCortgage  PorecloBure:    Trustee.     A  mortgage  made  to  a  trustee 

may  be  foreclosed  by  him  'Without  Joining  the  beneficiary  as  a 
plaintiff. 

2,  :  Revivob.    Where  the  beneficiary  is  made  a  coplalntlff  with 

the  trustee  in  a  foreclosure  action,  and  dies  while  the  suit  is 
pending,  irregularity  or  error  in  reviving  the  suit  in  the  name 
of  his  administrator  is  without  prejudice  to  further  proceedings 
in  the  case,  as  he  was  not  a  necessary  party  plaintiff. 

3. :     Adverse   Possession.     A    mortgagor's    possession   of   the 

mortgaged  premises  after  foreclosure  and  sale  will  not  become* 
adverse  until  notice  to  the  purchaser  that  he  is  holding  in  hos- 
Ulity  to  his  UUe. 

Appeal  from  the  district  court  for  Enox  county.  John 
F.  Boyd,  Judge.    Affirmed. 

W.  A.  Meserve  and  E.  A.  Houston,  for  appellant. 

J,  ff.  Berrymafiy  0.  W.  Rice  and  Charles  B.  Keller, 
contra. 

DUFFIB,  C. 

October  1,  1887,  Harvey  M.  Abrams,  the  appellant,  bor- 
rowed f3,300  and  to  secure  payment  thereof  executed  a 
mortgage  upon  the  premises  in  controversy  in  this  action 
maturing  October  1,  1892.  The  mortgage  ran  to  L.  W. 
TuUeys,  trustee.    At  the  same  time  he  executed  to  Bum- 
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ham,  Tulleys  &  Co.,  the  agents  through  whom  the  loan 
was  obtained,  a  second  mortgage  on  the  same  premises 
to  secure  the  sum  of  f330,  the  amount  of  their  commis- 
sion. This  mortgage  matured  before  the  first  mortgage 
and,  not  being  paid  when  due,  Burnham,  Tulleys  &  Co. 
commenced  an  action  to  foreclose  the  same,  which  went 
to  decree  October  21,  1890.  The  premises  were  thereafter 
sold  under  the  decree  and  a  sheriff's  deed  issu^  to  Bum- 
ham,  Tulleys  &  Co.,  bearing  date  January  6,  1892.  While 
L.  W.  Tulleys,  trustee,  was  made  a  party  defendant  in 
the  action,  no  right  which  he  held  under  the  mortgage 
was  attempted  to  be  cut  oflf  or  foreclosed,  the  decree  re- 
citing "that  the  equity  of  redemption  of  the  defendants, 
and  each  and  all  of  them,  except  L.  W.  Tulleys,  trustee, 
be  foreclosed  and  forever  barred,  and  said  mortgaged 
premises  shall  be  sold  and  an  order  of  sale  shall  issue  to 
the  sheriflF  of  Knox  county,  Nebraska,  after  the  expira- 
tion of  three  months  from  date,  commanding  him  to  sell 
the  real  estate  above  described  as  upon  execution,  subject 
to  the  lien  existing  in  favor  of  L.  W.  Tulleys,  trustee,  and 
bring  the  proceeds  thereof  into  court  to  be  applied  in 
satisfaction  of  the  sum  so  found  dua'^  No  possession  of 
the  premises  was  taken  under  the  deed  issued  in  this 
case.  The  note  secured  by  the  first  mortgage  was  in- 
dorsed to  Hiram  H.  Taintor,  and  in  July,  1893,  L.  W. 
Tulleys'  trustee,  and  Hiram  H.  Taintor,  beneficiary,  com- 
menced an  action  to  foreclose  the  first  mortgage,  making 
Harvey  M.  Abrams  and  wife,  Burnham,  Tulleys  &  Co., 
and  other  parties  claiming  to  have  some  interest  in  the 
land,  parties  defendant.  This  action  went  to  decree  May 
22,  1894.  From  the  evidence  produced  upon  the  trial  of 
the  case  at  bar,  it  appears  tliat  Hiram  H.  Taintor,  one  of 
the  plaintiffs  in  the  action,  died  in  March,  1894,  previous 
to  the  entry  of  the  decree,  and  on  September  24,  1894,  the 
action  was  revived  in  the  name  of  Hiram  C  Taintor,  ad- 
ministrator of  his  estate.  No  conditional  order  of  revivor 
was  made  and  served  upon  the  defendants  in  the  action, 
nor  waB  any  supplemental  pleading  filed  by  the  admin- 
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istrator,  but  upon  the  suggestion  of  the  death  of  Hiram 
H.  Taintor  the  court  forthwith  entered  an  order  reviving 
the  action.  The  mortgaged  premises  were  sold  under  the 
decree  and  bid  in  by  Hiram  C.  Taintor,  assignee,  and  a 
sheriflf's  deed  duly  issued,  bearing  date  November  2,  1895. 
No  possession  of  ihe  premises  was  ever  taken  under  this 
deed,  and  Abrams,  the  mortgagor,  has  at  all  times  re- 
mained in  possesion  of  the  premises.  In  1901  plaintiff 
and  appellant  commenced  this  action  to  quiet  his  title 
to  the  premises,  basing  his  claim  upon  adverse  possession 
for  more  than  ten  years.  Burnham,  Tulleys  &  Co.  an- 
swered the  petition,  in  effect  disclaiming  any  interest  in 
the  premises  since  the  making  of  the  sheriff's  deed  to 
Hiram  C.  Taintor.  Taintor  filed  an  answer  and  cross- 
petition  asking  that  the  title  be  quieted  in  him  and  that 
he  be  awarded  a  right  of  possession.  From  a  decree  quiet- 
ing title  in  the  defendant  Taintor,  the  plaintiff  haB  ap- 
pealed. 

On  the  submission  of  the  case,  appellant  abandoned  his 
claim  to  have  title  quieted  in  him,  but  he  insists  that 
the  court  erred  in  quieting  title  in  defendant  Taintor,  and 
urges  that  the  foreclosure  proceedings,  under  which 
Taintor  obtained  a  sheriff's  deed  to  the  premises,  were 
void  on  account  of  the  death  of  Hiram  H.  Taintor,  one 
of  the  original  parties  in  the  foreclosure  proceeding,  and 
the  revival  of  the  action  in  the  name  of  Hiram  C.  Taintor 
without  notice  of  any  kind  to  any  of  the  defendants  in 
the  action,  and  without  any  appearance  on  the  part  of 
any  of  the  defendants.  It  may  be  conceded,  for  the  pur- 
poses of  this  case,  that  the  court  erred  in  reviving  the 
action  without  notice  to  the  defendants,  but,  if  Hiram  H. 
Taintor  was  not  a  necessary  party  to  the  action,  then  such 
error  was  without  prejudice  and  would  not  invalidate  the 
further  proceedings  in  the  case.  It  will  be  remembered 
that  the  mortgage  in  that  case  ran  to  L.  W.  Tulleys,  trus- 
tee, and  that  L.  W.  Tulleys,  trustee,  was  a  party  plaintiff 
to  the  foreclosure  proceeding.  While  Hiram  H.  Taintor, 
the  beneficiary,  was  also  made  a  plaintiff,  and  while  he 
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was  a  proper  parjy,  we  do  not  think  that  he  was  a  neces- 
sary  party  plaintiff  in  the  case.  Section  32  of  the  code 
is  as  follows:  "An  executor,  administrator,  giiardiaD, 
trustee  of  an  express  trust,  a  person  with  whom  or  in 
whose  name  a  contract  is  made  for  the  benefit  of  another, 
or  a  person  expressly  authorized  by  statute,  may  bring 
an  action  without  joining  with  him  the  person  for  whose 
benefit  it  is  prosecuted.  OflScers  may  sue  and  be  sued  in 
such  name  as  is  authorized  by  law,  and  oflScial  bonds  may 
be  sued  upon  in  the  same  way."  In  Hays  v.  Galion  Oas 
Light  and  Coal  Co.,  29  Ohio  St.  330,  the  question  was  be- 
fore the  supreme  court  of  Ohio,  and,  speaking  of  the 
right  of  the  trustee  to  foreclose  a  mortgage  without  join- 
ing the  beneficiaries,  it  was  there  said : 

"Whether  the  owners  of  the  debt,  or  beneficiaries  under 
the  trust,  are  numerous  or  not,  he  may  so  act  or  sue  with- 
out uniting  with  him  those  for  whose  benefit  the  action 
is  prosecuted.  Code, -sec.  27;  Coe  v.  Columhus^  P.  <€  /- 
R.  Co.y  10  Ohio  St.  372;  Pomeroy,  Code  Remedies,  Bee 
174.'' 

To  the  same  effect  is  Wiltsie,  Mortgage  Foreclosures, 
sec.  110.  It  is  true  that  in  some  jurisdictions  it  has  been 
held  that,  where  the  trust  is  merely  nominal,  it  is  neces- 
sary for  the  trustee  to  join  Tvith  him  as  coplaintiffs  the 
cestuis  que  trusty  except  in  those  cases  where  the  bene- 
ficiaries are  numerous,  as  in  the  case  of  mortgages  to 
secure  railroad  and  other  bonds;  but  we  prefer  to  follow 
the  decision  of  the  Ohio  court  based  on  a  statute  sim- 
ilar to,  if  not  identical  with,  section  32  above  quoted. 
Hiram  H.  Taintor  not  being  a  necessary  party  to  the  fore- 
closure proceedings,  it  was  unnecessary  to  revive  the  ac- 
tion as  to  him,  as  it  could  still  proceed  in  the  name  of 
Tulleys,  trustee,  and  any  error  in  the  proceiniings  to  re- 
vive were  without  prejudice. 

If  we  understand  the  theory  of  the  plaintiff  and  ap- 
pellant, it  is  that,  having  held  possession  of  the  premises 
for  more  than  ten  years  after  the  deed  issued  to  Bum> 
ham,  Tulleys  &  Co.  under  their  foreclosure^  he  has  ae- 
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quired  title  by  adverse  possession.  In  his  brief  it  is  said : 
"We  contend  that  even  if  the  foreclosure  of  the  (3,300 
mortgage  was  valid  the  legal  effect  thereof  would  not 
arrest  the  running  of  the  statute  of  limitations  in  favor 
of  appellant^  as  the  result  of  said  action  was  merely  a 
conveyance  by  process  of  law  of  .the  title  from  Burnham, 
Tulleys  &  Co.  to  Hiram  C.  Taintor,  and  its  effect  would 
be  no  greater  than  a  deed  executed."  There  are  two 
reasons  why  we  cannot  agree  with  this  contention :  First. 
The  law  api>ears  to  be  well  settled  that  possession  by  the 
mortgagor,  after  foreclosure  and  sale  under  the  mortgage, 
is  not  adverse  to  the  purchaser  at  the  foreclosure  sale 
until  actual  notice  of  an  adverse  holding  is  brought  home 
to  the  purchaser.  In  Root  v.  Woolucorthy  150  U.  S.  401, 
415,  the  court,  discussing  this  question,  say : 

"If,  since  that  decree,  he  has  inclosed  a  part  of  the  land, 
cut  wood  from  it,  or  cultivated  it,  he  would  be  treated  and 
considered  as  holding  it  in  subordination  to  the  title  of 
Morton  and  his  privy  in  estate,  until  he  gave  notice  that 
his  holding  was  adverse,  and  in  the  assertion  of  actual 
ownership  in  himself.  ♦  ♦  ♦  Without  such  notice  the 
length  of  time  intervening  between  the  decree  and  the 
institution  of  the  present  suit  would  give  him  no  better 
right  than  he  previously  possessed,  and  his  holdfng  pos- 
session would,  under  the  authorities,  be  treated  as  in  sub- 
ordination to  the  title  of  the  real  owner.  This  is  a  well- 
established  rule.'' 

Numerous  cases  from  different  states  are  cited  by  the 
court  in  support  of  this  proposition.  Under  this  ruk 
the  plaintiff's  possession  was  not  adverse,  even  as  against 
Burnham,  Tulleys  &  Co.,  as  the  record  nowhere  dis- 
clodes  any  notice  broup:ht  home  to  them  that  the  plaintiff 
was  in  possession  claiming  adversely  to  them.  Second. 
Even  though  the  statute  were  held  tx)  run  as  against  Burn- 
ham,  Tulleys  &  Co.  on  account  of  the  plaintiff's  continued 
possession  of  the  premises,  it  would  not  commence  run- 
ning against  Taintor  before  his  mortgage  was  b^red. 
So  long  as  he  may  maintain  an  action  on  his  mortgage, 
11 
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he  has  a  right  to  call  upon  the  court  to  foreclose  and 
order  a  sale  and  the  delivery  of  the  possession,  regardless 
of  the  length  of  possession  by  the  mortgagor  or  the  claim 
under  which  possession  waB  held.  As  stated  by  appellee, 
if  the  statute  could  be  started  in  the  manner  claimed  by 
appellant,  then  one  giving' a  long  time  mortgage  might  take 
a  second,  due  at  an  early  date,  have  foreclosure  proceed- 
ings instituted  and  the  premises  bid  in,  and  in  this  way 
bar  the  first  mortgagee,  even  before  the  maturity  of  his 
claim.  The  law  is  not  so  inconsiderate  of  the  rights  of  a 
creditor. 

The  district  court  was  undoubtedly  right  in  entering 
the  decree  which  it  did,  and  we  recommend  its  aflftrmance, 

Albert  and  Jackson,  CO.,  concur. 

By  the  Court :    For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  of  the  district  court  is 

Affirmed. 


Elijah  M.  Topliff,  Trustee,  appellee,  v.  John  A.  Rich- 
ardson BT  AL.,  appellants. 

Filed  Mabch  8,  1906.    Nos.  14,186,  14,187. 

1.  Service  by  publication  was  attempted  on  three  defendants.     Two 

of  the  defendants  were  residents  of  the  state,  and  the  third,  a 
nonresident,  had  died  previous  to  the  publication  of  the  notice. 
Held,  That  a  decree  entered  on  such  attempted  service  was  void. 

2.  Estates:   Meboeb.    There  can  be  no  merger  unless  a  greater  and  a 

a  less  estate  meet  in  the  same  person  holding  in  the  same  ri^t, 
nor  where  intervening  rights  or  estates  interfere,  nor  where  the 
intention  to  keep  the  estates  distinct  may  be  inferred  or  has  been 
expressed. 

3.  Proof  of  the  statute  of  a  sister  state  and  of  a  Judicial  record  ap- 

pointing trustees  examined,  and  held  sufficient 

4.  Tax  Sale:  TrrLB  Acquibkd.    The  title  conveyed  under  a  tax  sale  is 

not  derivative,  but  a  new  title,  and  the  purchaser,  if  his  deed  is 


Vol.  76]  JANUARY  TERM,  1906.  115 


Topllff  ▼.  Richardson. 


Talid,  takes  free  from  any  incumbrance,  claims  or  equities  con- 
nected with  the  prior  title. 

5.  Judicial  Sale:  Incumbrances:  Estoppel.  One  purchasing  at 
judicial  sale  is  estopped  from  questioning  the  yalidity  of  an  in- 
cumbrance shown  by  the  appraisement  and  deducted  from  the 
appraised  value  of  the  estate  sold,  where  he  makes  no  objection 
to  the  validity  of  the  incumbrance  prior  to  the  sale. 

Appeal  from  the  district  court  for  Kearney  county :  Ed 
L.  Adams,  Judge.    Affirmed. 

J.  L.  McPheely,  for  appellants. 

Hally  Woods  &  Pound^^Hague  d  Anderherp  and  H.  J. 
Whitmor€j  contra. 

DUFFIB,  O. 

These  two  cases  were,  by  stipulation  of  parties,  heard 
upon  one  set  of  briefs,  the  facts  in  each  case  being  nearly 
identical.  The  action  was  to  foreclose  a  mortgage  brought 
by  Elijah  M.  Topliflf,  trustee.  The  New  Hampshire  Trust 
Company  in  March,  1894,  issued  its  bonds  in  the  sum  of 
13,500,000,  and  as  security  for  payment  thereof  deposited 
with  Isaac  W.  Smith,  Alfred  T.  Batchelder  and  Elijah  M. 
Topliflf,  as  trustees,  notes  and  mortgages  of  about  the  face 
value  of  the  bonds  issued,  the  mortgage  in  suit  being  among 
the  number.  Previous  to  the  bringing  of  this  action  two 
of  said  trustees,  Smith  and  Batchelder,  departed  this  life. 
The  mortgage  was  made  December  26,  1885,  by  Daniel 
Bender  and  wife  to  secure  the  payment  of  a  note  for  |700 
maturing  January  1, 1891,  and  payable  to  Hiram  D.  Upton 
or  bearer.  January  22,  1891,  Bender  secured  an  exten- 
sion of  the  note  and  mortgage  for  the  additional  term  of 
five '  years,  this  extension  agreement  not  being  put  of 
record.  In  1901  J.  W.  Whiffin  &  Son  commenced  an  action 
in  the  district  court  for  Kearney  county  to  foreclose  a 
tax  lien  held  against  the  premises,  and  such  proceedings 
were  had  in  that  case  that  on  February  21, 1902,  a  sheriff's 
deed  was  issued,  on  the  decree  foreclosing  the  tax  lien,  to 
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the  appellant  John  A.  Eichardson,  who  now  claims*  to  be 
the  owner  in  fee  of  the  mortgaged  premises  under  said 
sheriff's  deed.  In  that  action  Daniel  Bender  and  Ida  M. 
Bender,  the  mortgagors,  were  made  parties  defendant  as 
owners  of  the  fee,  and  Hiram  D.  Upton  was  made  a  defend- 
ant as  holder  of  the  mortgage  lien.  Service  was  had  on 
all  the  defendants  by  publication  and  it  developed  upon 
the  trial  of  .the  case  at  bar  that  Upton  died  prior  to  the 
commencement  of  the  tax  foreclosure  case,  and  that  Ben- 
der and  wife  were  residents  of  this  state.  In  this  con- 
dition of  the  case  it  is  clear  that  the  court  acquired  no 
jurisdiction  against  the  parties,  the  authorities  all  agree- 
ing that,  if  the  party  sued  was^ead  at  and  prior  to  the 
date  of  the  pretended  service,  there- can  be  no  valid  decree. 
Loring  v.  Folger^  7  Gray  (Mass.),  505;  Childers  v. 
Schantz,  120  Mo.  305;  1  Black,  Judgments  (2d  ed.),  sec. 
203.  The  Benders  being  residents  of  the  state,  the  court 
could  not  acquire  jurisdiction  over  them  on  notice  by  pub- 
lication. Eayrs  v.  Nason^  54  Neb.  143;  German  Nat  Bank 
V.  Kautter,  55  Neb.  103;  Wood  'Harvester  Go,  v.  Dohry,  59 
Neb.  590.  The  decree  of  the  court  being  entered  without 
jurisdiction  of  the  defendants  was  absolutely  void,  and  the 
deed  to  the  appellant  Richardson  growing  out  of  the  pro- 
ceedings confers  on  him  no  title. 

It  further  appears  from  the  evidence  that  one  Jesse  M. 
Dailey  procured  from  Bender  and  wife  a  quitclaim  deed 
to  the  mortgaged  premises  in  July,  1897,  and  Dailey  quit- 
claimed to  the  plaintiff  Topliflf  in  September,  1897.  Ap- 
pellant claims  that,  the  fee  of  the  premises  having  been 
conveyed  and  accepted  by  the  mortgagee,  a  merger  thereby 
occurs  and  the  moHgage  lien  is  thereby  extinguished,  for 
which  reason  the  plaintiff's  bill  should  be  dismissed.  Or- 
dinarily this  is  true,  but  the  law  is  well  settled  that  when 
intervening  rights  interfere,  or  when  the  two  estates  meet, 
and  it  is  necessary  that  the  charge  be  kept  on  foot  to  pro- 
tect those  interests,  the  courts  will  not  enforce  a  merger. 
Where  there  is  a  union  of  rights,  equity  will  preserve  them 
distinct,  if  the  intention  so  tp  do  ip  either  expressed  or  im- 
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plied.  Miller  v.  Finn^  1  Neb.  254.  The  facts  developed 
on  the  trial  make  it  very  apparent  that  the  interest  of  the 
mortgagee  was  wholly  adverse  to  a  merger  of  the  two  es- 
tates. As  before  stated,  one  Jesse  M.  Dailey  procured  a 
deed  from  Bender  and  wife  in  July,  1897,  and  while  his 
deed  to  Topliflf  was  dated  in  September,  1897,  that  deed 
was  not  delivered  to  Topliflf  until  shortly  before  its  record 
on  April  18,  1^03,  the  reason  being  that  Dailey  claimed  a 
certain  sum  as  due  from  Topliflf,  over  which  there  was  a 
dispute  which  was  not  settled  until  about  that  date.  In 
the  meantime,  and  in  January,  1902,  Bender  and  wife 
made  a  new  quitclaim  deed  to  one  E.  G.  Dailey.  In  his 
testimony  Bender  says  that  when  he  gave  this  new  deed  to 
E.  C.  Dailey  the  latter  represented  himself  to  be  the  agent 
of  the  parties  to  whom  the  original  deed  had  been  given, 
and  that  they  had  lost  the  papers ;  that  he  assured  them  that 
the  parties  were  the  same  and  that  it  was  "all  straight.*' 
E.  C-  Dailey,  after  getting  this  new  deed  from  the  Benders, 
conveyed  to  Ida  M,  HoUenbeck  on  March  6, 1902,  and  prior 
to  the  recording  of  the  deed  from  Jesse  M.  Dailey  to  Top- 
liflf. It  will  be  seen,  therefore,  that  unless  the  mortgage 
was  kept  alive  the  intererts  of  the  mortgagee  would  be 
seriously  aflfected  by  the  conveyance  from  E.  C.  Dailey  to 
Ida  M.  HoUenbeck. 

One  other  matter  might  be  noticed  in  relation  to  this 
claim  of  merger.  Topliflf  holds  the  mortgage  in  question 
as  trustee,  while  the  deed  from  Jesse  M.  Dailey  is  made 
to  Elijah  M.  Topliflf.  One  of  the  essentials  of  a  merger 
is  that  the  two  interests  be  held  in  the  same  right.  Glift 
V.  White,  12  N.  Y.  519.  Had  Topliflf  intended  a  merger 
of  the  two  estates,  the  presumption  is  that  he  would  have 
required  the  deed  to  run  to  him  in  his  capacity  of  trustee. 
Objection  is  further  made  that  the  act  of  the  legislature 
incorporating  the  New  Hampshire  Trust  Company  is  not 
suflKciently  authenticated.  The  act  is  authenticated  by 
the  secretary  of  state  of  New  Hampshire  under  the 
great  seal  of  that  state.  This  is  suflftcient  under  section 
420  of  the  code.     Appellant  makes  two  objections  to  the 
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proof  of  the  order  appointing  trnstees  of  the  New  Hamp- 
shire Trust  Company:  (1)  That  the  certificate  omits  to  ' 
certify  to  the  order;  (2)  that  it  is  not  stated  in  the  cer- 
tificate of  the  justice  of  the  supreme  court  attached  to  the 
clerk's  seal  that  the  order  is  in  due  form  "in  law/'  The 
certificate  is  in  the  following  form:  "I,  Thomas  D.  Luce, 
clerk  of  the  supreme  court  of  the  state  of  New  Hampshire^ 
for  the  county  of  Hillsboro,  do  hereby  certify  that  the  fore- 
going are  true  copies  of  the  petition  for,  and  order  for  the 
appointment  of  the  trustees  in  the  matter  of  the  New 
Hampshire  Trust  Company,  No.  855  Eq.  (not  including 
exhibits) ,  and  the  bonds  filed  therein,  with  the  approval  of 
the  court  thereon."  Keceivers  are  often  appointed  by  in- 
terlocutory orders  as  well  as  by  final  decrees  of  court,  and 
we  do  not  think  it  a  good  objection  to  the  certificate  that 
the  clerk  has  used  the  word  "order"  instead  of  "decree/' 
The  certificate  of  the  justice  of  the  supreme  court  attached 
to  that  of  the  clerk  certifies  "that  the  foregoing  certificate 
is  in  due  form."  The  certificate  is  strictly  in  form  with  the 
federal  statute,  which  requires  that  the  certificate  of  the 
judge  must  be  that  the  "attestation  is  in  due  form." 
Grover  v.  Graver,  30  Mo.  400.   • 

Some  stress  is  laid  on  the  fact  that  the  agreement  to  ex- 
tend the  mortgage  was  not  recorded,  and  that  appellant 
J)id  in  the  land  on  the  tax  foreclosure  relying  on  the  records 
and  believing  that  the  mortgage  lien  was  barred  by  lapse 
of  time.  There  are  several  answers  to  this  claim.  As 
long  as  the  mortgage  remained  uncanceled  of  record  it  was 
notice  to  everyone  that  the  plaintiff  might  assert  it  in  the 
future.  Payments  on  the  debt,  of  which  no  public  record 
is  required  or  could  be  made,  would  prevent  the  running 
of  the  statute,  and  this,  of  itself,  was  sufficient  to  require 
of  a  purchaser  inquiry,  which,  if  prosecuted  with  reason- 
able diligence,  would  have  disclosed  the  true  facts. 

Again,  the  appellant  claims  title  under  a  decree  fore- 
closing a  tax  lien.  The  title  conveyed  under  &  tax  sale 
is  not  derivative,  but  a  new  title  in  the  nature  of  an  in- 
dependent grant  by  the  sovereign  authority,  and  the  pur- 
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chaKer  takes  free  from  any  incumbrances,  claims  or  equi- 
ties connected  with  the  prior  title.  Crum  v.  Catting^  22  la. 
411.  Had  proper  service  been  made  to  give  the  court  juris- 
diction in  the  tax  foreclosure  proceedings,  the  deed  issued 
therein  would  have  given  appellant  perfect  title  to  the 
land  and  cut  off  every  prior  claim  or  equity  existing 
against  it.  The  appellant  was  not  concerned  with  the 
record  title  to  this  land  further  than  to  see  that  the  proper 
parties  were  made  defendants  in  the  tax  foreclosure  suit. 

Another  matter  going  to  the  inequity  of  the  appellant's 
claim  is  this:  When  the  land  was  appraised  prior  to  the 
sale  under  the  decree  foreclosing  the  tax  lien,  the  mort- 
gage in  controversy  was  deducted  from  the  appraised  value 
of  the  land,  and  the  plaintiff  bid  not  to  exceed  two-thirds 
of  the  appraisement,  thus  recognizing  the  validity  of  this 
mortgage  lien  and  estopping  himself,  under  our  former 
decisions,  from  resisting  its  enforcement 

We  have  no  doubt  of  the  correctness  of  the  decree  fore- 
closing the  mortgage,  and  recommend  its  affirmance. 

Albert  and  Jackson,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  foreclosing  the  mortgage  is 

Affirmed. 


Harry  A.  Shuman  et  al.,  appellees,  v,  A.  Heater, 

APPELLANT. 

Filed  Mabch  8,  1906.    No.  14,192. 

1.  Sale:  Wabbantt.  No  particular  form'  of  words  is  necessary  to 
cpoBtitute  a  warranty  as  to  the  quality  or  soundness  of  chattels. 
Any  form  of  words  whereby  a  Tender,  for  the  purpose  of  induc- 
ing a  sale,  makes  affirmation  pending  the  negotiations  that  the 
subject  matter  of  the  sale  is  of  a  particular  quality  or  fitness  will 
eoBfltitute  a  warranty,  when  relied  upon  by  the  purchaser. 
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2.  Bvidence  examined,  and  fteld  sufficient  to  show:  (1)  That  the  de- 
fendant Bold  a  team  to  the  plaintiff;  (2)  that  he  warranted  the 
team  to  be  sound;   (3)  a  breach  of  such  warranty. 

Appeal  from  the  district  court  for  Lancaster  county: 
Edward  P.  Holmes,  Judge.    Affirmed. 

Morning  d  Ledwith,  for  appellant 

(7.  O.  Whedon,  contra. 

Albbet,  C. 

In  their  petition  the  plaintiffs  charge  that  on  the  14th 
day  of  May,  1904,  the  defendant  sold  and  delivered  a  span 
of  horses  and  set  of  harness  to  the  plaintiff,  Harry  A. 
Shuman,  for  the  agreed  price  of  |250,  of  which  amount 
fl5  was  paid  at  the  time,  the  remainder  to  he  paid  ac- 
cording to  the  terms  of  several  promissory  notes  of  that 
date  secured  by  chattel  mortgage  on  the  property  included 
in  the  sale  and  other  personal  property.  The  notes  and 
mortgage  were  executed  by  both  parties  plaintiff,  who  are 
husband  and  wife,  to  the  defendant.  The  plaintiffs  fur- 
ther charge  that  the  plaintiff  vendee  bought  said  team  for 
use  in  teaming,  draying  and  transfer  business,  as  his 
vendor  at  the  time  well  knew,  and  that  he  was  induced  to 
buy  the  team  by  the  defendant's  false  and  fraudulent  rep- 
resentations that  the  team  was  sound  and  flit  in  every  way 
for  the  use  thereof  contemplated  by  the  vendee;  that 
neither  of  the  horses  belonging  to  said  team  was  sound 
or  fit  for  use  for  the  purpose  for  which  they  were  bought 
by  the  vendee,  but  were  lame,  diseased  and  unfit  for 
work.  The  petition  also  contains  averments  to  the  effect 
that  the  vendee,  immediately  upon  his  discovery  that  the 
defendant's  representations  with  respect  to  the  team  were 
false,  tendered  and  returned  the  team  and  harness  to  the 
defendant,  and  demanded  a  return  of  the  cash  payment 
made  at  the  time  of  the  sale,  and  of  the  notes  for  the 
deferred  payments  and  the  cancelation  of  the  mortgage 
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securing  them.  *  The  defendant  declined  to  rescind  the 
sale,  and  the  prayer  of  the  petition  is  for  judgment  for  the 
amount  of  the  cash  payment,  a  return  of  the  notes  and 
the  cancelation  of  the  mortgage,  etc. 

The  theory  of  the  defense  is  that  at  the  time  of  the  sale 
the  team  belonged  to  a  third  party  who  was  indebted  to 
the  defendant  in  the  sum  of  f  1,300,  and  whose  indebted- 
ness was  secured  by  a  chattel  mortgage  on  the  team  and 
other. property.  That,  in  order  to  enable  a  third  party  to 
make  the  sale  and  the  vendee  to  purchase  the  team,  it  was 
arranged  that  the  defendant  should  release  the  mortgage  " 
of  the  third  party  as  to  this  team,  and  that  the  vendee 
should  pay  the  defendant  |15  and  give  him  security  for 
f235  on  the  team  and  other  personal  property,  and  that 
the  entire  $250  should  be  credited  on  the  indebtedness  of 
the  third  party  to  the  defendant  The  answer  admits  the 
payment  of  the  |15,  the  execution  and  delivery  of  the 
notes  and  the  mortgage  mentioned  in  the  petition,  and 
the  plaintiff's  tender  of  a  return  of  the  property.  It  also 
includes  a  cross-petition,  praying  for  the  foreclosure  of 
the  mortgage.  The  court  found  all  the  issues  in  favor  of 
the  plaintiffs  and  entered  a  decree  accordingly.  The  de- 
fendant appeals. 

It  is  first  insisted  that  the  evidence  is  insufficient  tc 
sustain  a  finding  that  the  defendant  sold  the  team  to  the 
vendee,  one  of  the  plaintiffs  in  the  case.  That  was  the 
IH*incipal  question  litigated  in  the  case.  The  evidence 
bearing  thereon  covers  the  major  portion  of  a  bill  of  ex- 
ceptions, consisting  of  more  than  160  pages.  On  that 
question  it  must  suffice  to  say  that  the  vendee's  testimony, 
to  the  effect  that  the  defendant  was  the  vendor  of  the 
team  and  harness,  is  flatly  contradicted  by  the  defendant. 
Both  parties  are  to  a  certain  extent  corroborated  by 
other  witnesses  and  by  facts  and  circumstances  appear  ins: 
in  evidence.  The  witnesses  were  before  the  trial  court, 
who  was  in  a  position  to  observe  their  appearance  and 
demeanor  while  testifying,  and  in  many  other  ways  had  a 
better  opportunity  to  judge  of  their  credibility  than  we, 
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who  have  nothing  to  guide  us  but  the  \^ritten  transcript 
of  their  evidence.  But  were  we  to  be  guided  by  that  alone 
we  are  not  prepared  to  say  that  we  should  arrive  at  a 
different  conclusion  than  that  reached  below.  On  the 
contrary  we  are  inclined  to  think  our  conclusion  would 
be  the  same. 

It  is  next  contended  that  the  evidence  is  insufficient  to 
show  that  there  was  any  warranty  on  the  part  of  the  de- 
fendant with  respect  to  the  condition  of  the  team  or  its 
fitness  for  the  work  for  which  it  was  bought.     The  testi- 
mony of  the  plaintiff  vendee  upon  this  point,  corroborated 
in  many  particulars,  is  as  follows:    "Well,  of  course,  it 
is  hard  for  me  to  remember  all  that  he  said,  but  I  a&hed 
him,   and   explained  very   thoroughly,  that  I   not  only 
wanted  the  team  for  the  job  with  the  telephone  people,  as 
•long  as  it  lasted,  to  do  that  work  with,  when  I  was 
through  with  that  I  wanted  to  do  dray  work,  also  to  run 
a  storage  room.     He  says  the  team  is  sound.     I  believe 
they  are  sound  in  every  way,  good  for  my  work  all  the 
time;  told  me  how  nice  a  team  they  was,  how  strong;  also 
spoke  about  having  seen  them  pulling  a  building.    I  think 
we  talked  about  them  moving  this  building.     Q.    What 
did  he  say  about  their  being  sound?    A.  He  said  they  was 
sound  in  every  way,  didn't  know  anything  wrong  with 
them.    *    *    *    Q.   Now,  did  you  know  the  actual  condi- 
tion of  that  team  prior  to  the  time  you  bought  it.     A. 
No,  I  didn't    Q.   Upon  what  did  you  rely  on  buying  it? 
A.    On  what  Mr.  Heater  told  me.     Q.    What  did  he  tell 
you?    A.   I  asked  him  if  the  team  was  sound  and  fit  for 
my  work,  and  explained  thoroughly.    I  told  him  I  didn't 
expect  to  finish  doing  that  telephone  work — that  was  light 
work.    If  I  got  money  enough  to  pay  for  them  and  was 
situated  right,  I  wanted  to  put  them  on  a  van.    Q.   What 
did  he  say  about  their  being  fit?    A.    Said  that  was  the 
very  use  they  was  adapted  for.    Wasn't  made  to  trot,  but 
they  were  draught  horses.    Q.   He  said  they  were  sound? 
A.   Yes,  sir;  said  they  were  sound  in  every  way.    Q.  Did 
you  rely  upon  that  statement  in  buying  the  team?    A.   I 
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relied  on  him  for  everything.  •  •  •  Q.  Did  you  ever 
have  a  conversation  with  Mr.  Ferdinand  about,  buying 
this  team  from  him?    A.  No,  sir;  I  didn't." 

No  particular  form  of  words  is  necessary  to  constitute 
a  warranty  bb  to  the  quality  or  soundness  of  chattels. 
Any  form  of  words  whereby  a  vendor,  pending  negotia- 
tions, for  the  purpose  of  inducing  a  purchase,  makes  affir- 
mation that  the  subject  matter  of  the  proposed  sale  is  of 
a  particular  quality  or  fitness  will  constitute  a  warranty, 
wh«i  relied  upon  by  the  purchaser.  Little  v.  Woodicorth, 
8  Neb.  281;  Erskine  v.  Swanson,  45  Neb.  767;  Unland  i\ 
Oarton,  48  Neb.  202.  This  case  falls  within  the  rule 
just  stated,  and  we  consider  the  evidence  amply  sufficient 
to  sustain  a  finding  of  a  warranty  in  the  sale  of  the 
team. 

Lastly,  the  defendant  contends  that  the  evidence  is 
insufficient  to  sustain  a  finding  of  a  breach  of  the  war- 
ranty. The  evidence  upon  this  point  shows  that  the 
horses  were  delivered  to  the  vendee  on  Saturday,  about 
3  or  4  o'clock,  and  did  some  light  work  that  afternoon. 
The  next  day  they  stood  in  the  bam.  They  were  driven 
on  the  following  day,  and  in  the  afternoon  one  of  them 
was  found  lame.  On  the  following  morning  his  1^  was 
swollen  and  his  condition  such  that  he  was  unable  to 
work.  A  skilled  veterinarian  was  called  to  examine  the 
horse,  and  he  testifies  that  the  horse  was  suffering  from 
a  disease  called  water  farcy,  Monday  morning  fever,  or 
big  leg,  and  he  testifies  that  the  horse  showed  marks  of 
having  had  previous  attacks  of  the  disease.  The  testimony 
of  another  witness  was  to  the  effect  that  he  had  been  ac- 
quainted with  the  horse  some  months  before  the  sale  in 
question,  had  seen  him  at  work,  and  that  he  was  lame  and 
unsound  during  that  time.  This  evidence  certainly  war- 
ranted a  finding  that  the  team  was  not  sound  at  the  time 
of  the  sale,  and  defendant's  previous  transactions,  with 
the  team  would  warrant  the  inference  that  he  knew  its 
condition. 

We  are  satisfied  that  the  decree  of  the  district  court  is 
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amply  sustained  by  the  evidence  on  every  essential  point, 
and  we  therefore  recommend  that  it  be  affirmed. 

DuFFiE  and  Jackson,  OC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  forgoing 
opinion,  the  decree  of  the  district  cojirt  is 

Affirmed. 


Janb  C.  Simmons,  appellee,  v.  Lurinda  Eelset  et  al., 

appellants. 

Filed  March  8.  1906.    No.  14.487. 

1.  Pleading:   Motion  to  Strike:     Harmless  Error.    A  plea  in  abate- 

ment was  stricken  on  plaintiff's  motion.  The  defendants  then 
incorporated  the  same  matter,  with  a  plea  to  the  merits,  in  the 
answer  and  fully  litigated  such  matter.  Held,  That  they  were  not 
prejudiced  by  the  ruling  on  the  motion  to  strike. 

2.  Mental  Capacity:   Expert  Tebtimont.    Where  the  mental  capacity 

of  the  plaintiff  to  maintain  the  suit  is  in  issue,  her  disposition, 
aside  from  the  question  of  her  mental  integrity,  is  not  involved, 
and  is  not  a  subject  of  expert  investigation. 

3. .    Where  the  plaintiff  reasonably  understands  the  nature  and 

purpose  of  her  suit,  the  effect  of  her  acts  with  reference  thereto, 
and  has  the  will  to  decide  for  herself  whether  it  shall  be  brought 
and  prosecuted,  she  has  sufficient  mental  capacity  to  maintain  it. 

4.  Contracts:    Consideration.     The  dismissal,  by  a  child,  of  proceed- 

ings instituted  by  her  for  the  appointment  of  a  guardian  for  her 
mother  on  the  ground  of  the  incompetency  of  the  latter,  is  not  a 
valid  consideration  for  a  promise  made  by  the  mother  to  such 
child. 

5.  Public  Policy  will  not  permit  one  who  institutes  such  proceedings 

to  make  the  prosecution  or  the  abandonment  thereof  a  source 
of  profit  to  herself. 

6.  Contracts:    Undue  Influence.     Evidence  examined,  and  held  suffi- 

cient to  sustain  a  finding  that  plaintiff's  assent  to  a  contract  was 
obtained  by  undue  means  and  without  consideration. 

Appeal  from  the  district  court  for  Johnson  county: 
Albert  H.  Babcock,  Judge.    Affirmed. 
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E.  B.  Quackenhush  and  E.  M.  Tracy ^  for  appellants, 
fif.  P.  Davidson,  contra. 

Albebt,  C. 

The  plaintiff  is  a  woman  about  80  years  old.  She  in- 
herited about  f25^000  from  a  brother  who  died  in  the  state 
of  Illinois,  of  which  amount  about  flS^OOO  was  ready  for 
distribution  and  was  to  be  paid  over  to  her  on  or  before 
January  7,  1903.  At  about  that  date,  and  before  plain- 
tiff had  received  any  portion  of  the  inheritance,  one  of 
her  daughters  instituted  proceedings  in  the  county  court 
of  Johnson  county  for  the  appointment  of  a  guardian  for 
the  plaintiff y  alleging  as  ground  therefor  that  the  plaintiff 
was  not  of  sujficient  mental  capacity  to  have  the  care 
and  management  of  her  property.  While  such  proceed- 
ings were  pending  the  plaintiff  entered  into  a  contract 
with  her  husband,  children  and  certain  of  her  grand- 
children, who  are  the  issue  of  two  deceased  daughters, 
whereby  she  surrendered  all  of  her  estate,  save  less  than 
f3,000,  to  such  children  and  grandchildren,  and  the 
amount  reserved  was  placed  practically  beyond  her  con- 
trol. After  the  contract  was  signed  the  proceedings  for 
the  appointment  of  a  guardian  were  dismissed.  In  pur- 
suance of  the  contract  just  mentioned  about  f 8,000  of 
the  plaintiff's  inheritance  was  collected  and  distributed 
among  her  children  and  grandchildren.  Afterwards  the 
plaintiff  commenced  this  suit  against  the  other  parties  to 
the  contract  for  a  cancelation  thereof,  alleging  that  it  was 
made  by  her  without  any  consideration,  and  that  her  as- 
sent thereto  had  been  procured  by  undue  means  employed 
by  defendants  to  that  end.  The  plaintiff's  husband  and 
two  of  her  sons,  defendants,  answered,  uniting  with  her 
in  the  prayer  for  the  cancelation  of  the  contract.  The 
other  defendants  filed  a  plea  in  abatement,  averring  that 
the  plaintiff  was  an  incompetent  person,  without  a 
guardian^  and  not  pf  eufflicient  capacity  to  maintain  the 
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actioi}.  This  plea,  when  filed,  waa  not  verified,  and  a 
motion  was  ipade  to  strike  it  for  that  and  other  reasons. 
After  the  motion  was  filed,  and  abont  four  days  before 
the  ruling  thereon,  but  without  leave  of  court,  a  verifica- 
tion was  added.  The  court  sustained  the  motion,  but  in 
doing  so  gave  the  defendants  leave  to  incorporate  the 
matters  in  abatement  in  their  plea  to  the  merits.  There- 
upon the  defendants  resisting  the  suit  joined  in  an  answer, 
renewing  their  plea  in  abatement,  denying  all  matter 
set  forth  in  the  petition  not  expressly  admitted,  and 
averring  that  the  contract  was  founded  on  a  sufficient 
consideration,  performance  on  their  part^  a  subsequent 
ratification,  and  other  matters  not  necessary  to  mention. 
The  reply  is  a  general  denial.  The  court  entered  a  de- 
cree dismissing  this  bill,  and  the  plaintiff  appealed  to 
this  court,  where  the  judgment  of  dismissal  was  reversed 
and  the  cause  remanded  for  further  proceedings,  fifm- 
mons  V.  Kelaey,  72  Neb.  534.  In  the  meantime  the  plain- 
tiff's husband,  one  of  the  defendants,  died,  and  some  of 
the  infant  defendants  had  attained  their  majority,  and, 
leave  of  court  having  been  obtained,  the  plaintiff,  after 
the  cause  was  remanded,  amended  her  petition  by  inter- 
lineation, showing  those  facts,  and  refilcd  it  on  the  20th 
day  of  April,  1905.  The  other  pleadings  remained  as  they 
stood  at  a  former  trial.  The  court  found  generally  in 
favor  of  the  plaintiff  and  entered  a  decree  accordingly. 
The  defendants  who  resisted  the  suit  bring  the  record  here 
for  review. 

The  first  complaint  is  of  the  ruling  of  the  trial  court 
on  the  motion  to  strike  the  plea  in  abatement.  The  motion 
was  good  when  made  because  the  plea  was  not  verified. 
But,  aside  from  that,  defendants  were  permitted  to  in- 
clude the  same  matter  with  their  plea  to  the  merits,  and 
to  litigate  such  matters  fully,  consequently,  no  substan- 
tial right  of  the  defendants  was  prejudicially  affected  by 
the  ruling. 

Complaint  is  also  made  of  several  rulings  of  the  court 
excluding  evidence  tending  to  show  that  James  E.  Sim- 
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mons,  one  of  the  defendants  who  answered,  joining  in 
plaintifiTs  prayer  for  a  cancelation  of  the  contract,  is 
addicted  to  the  use  of  intoxicating  liquors  and  betting, 
and  is  reputed  to  be  a  man  of  profligate  and  immoral 
habits.  We  are  wholly  unable  to  see  how  his  habits  or 
reputation  are  material,  upon  any  issue  in  this  case.  The 
court  very  properly  refused  to  allow  the  issues  between 
the  plaintiff  and  the  defendants  resisting  her  suit  to  be  ~ 
obscured  by  such  evidence,  and,  in  our  opinion,  the  com- 
plaint of  the  rejection  of  such  evidence  is  not  only  with- 
out merit,  but  one  that  requires  some  hardihood  to  urge 
in  a  court  of  review. 

The  defendants  called  a  physician  to  testify  as  arx  expert 
touching  the  mental  capacity  of  the  plaintiff,  apparently, 
to  sustain  the  matters  pleaded  in  abatement  of  the  suit 
He  testified,  in  effect,  that  he  discovered  no  mental  defects, 
but  whether  she  would  be  competent  to  look  after  the 
ordinary  business  affairs  of  life  would  dep<md  largely  upon 
the  extent  of  the  business,  and  that  he  hardly  thought 
her  capable  of  managing  a  farm,  buying  and  selling  stock, 
and  looking  after  the  estate  of  |10,000  or  |12,000,  but 
that  he  considered  her  competent,  with  the  advice  and 
assistance  of  a  competent  attorney,  to  conduct  this  liti- 
gation. The  defendants  tBen  propounded  this  interroga- 
tory: "From  the  examination  you  made  of  the  plaintiff, 
•  •  •  in  your  judgment,  would  she  or  would  she  not 
be  easily  influenced  by  one  she  liked  or  one  occupying  a 
fiduciary  relationship?"  The  question  was  repeated  sev- 
eral times  in  substantially  the  same  form,  and  in  each 
instance  an  objection  thereto  was  sustained  by  the  court, 
and  the  defendants  now  complain  of  these  rulings.  We 
think  this  evidence  was  properly  excluded.  The  defend- 
ants had  called  this  witness  to  show  that  the  plaintiff 
was  mentally  incompetent.  His  testimony  shows  that  he 
had  made  an  examination  lasting  about  15  minutes.  Her 
disposition  was  not  in  issue,  and,  had  it  been,  could  not 
have  been  established  by  expert  testimony. 

It  is  urged  that  the  suit  should  have  been  abated  be- 
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cause  the  plaintiff  lacked  sufficient  mental  capacity  to 
maintain  it  The  evidence  shows  that  the  plaintiff  is  a 
woman  about  80  years  of  age..  It  is  not  at  all  surprit^ing 
that,  when  her  mental  capacity  is  called  in  question,  thi*re 
should  be  abundant  evidence  showing  that  she  lacked  the 
intellectual  strength  and  vigor  that  she  once  posi4i^s(^. 
But  that  falls  far  short  of  proving  that  she  is  moiitally 
incompetent  to  maintain  this  suit.  As  was  said  in  Eng- 
lish V.  Porter,  109  111.  291 :  "Although  the  mind  of  a  per- 
son may  be  to  some  extent  impaired  by  age  or  dist^asi;, 
still,  if  he  be  capable  of  transacting  his  ordinary  businc^Ks 
— if  he  understands  the  nature  of  the  business  in  ^vhich 
he  is  engaged,  and  the  effect  of  what  he  is  doing,  and 
can  exercise  his  will  with  reference  thereto — ^his  acts  will 
be  valid  and  binding."  See  Emen<:k  v.  Emerick,  83  la. 
411,  13  L.  R.  A.  757,  and.  notes.  The  evidence  satisfies 
us  that  the  plaintiff  reasonably  understood  the  nature  and 
purpose  of  her  suit,  the  effect  of  her  acts  with  reference 
thereto,  and  had  the  will  to  decide  for  hexself  whether 
or  not  it  should  be  brought  and  prosecuted.  That,  we 
think,  is  sufficient  mental  capacity  to  maintain  the  action. 
The  effect  of  a  contrary  holding  on  the  rights 'of  the  de- 
fendants at  this  stage  of  the  litigation  would  be  an  inter- 
esting question,  if  necessary  to  a  decision  of  the  case,  * 

Coming  to  the  merits  of  the  case,  it  is  strenuously 
urged  that  the  evidence  is  insufficient  to  sustain  the  decree 
of  the  district  court.  The  defendants  are  children  and 
grandchildren  of  the  plaintiff  who,  as  we  have  seen,  \^  old 
and  illiterate.  As  we  have  also  seen,  when  the  contract 
was  made,  proceedings  which  had  been  instituted  by  one 
of  the  defendants,  a  daughter  of  the  plaintiff,  to  have  a 
guardian  appointed  for  her  were  pending  in  the  county 
court  Whatever  may  have  been  the  motive  that  induced 
such  proceedings,  the  record  leaves  no  room  for  doubt  that 
they  operated  to  disturb  and  harrass  the  plaintiff,  and 
that  she  was  exceedingly  anxious  to  have  them  dismissed. 
We  are  satisfied  from  the  evidence  that  while  such  pro- 
ceedings were  pending  the  conduct  of  at  least  a  portion 
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of  the  defendants  toward  the  plaintiff,  coupled  with  the 
pendency  of  the  proceedings,  operated  as  duress  per  minus, 
whereby  plaintiflPs  assent  to  the  contract  was  obtained. 
No  consideration  moved  to  the  plaintiff,  save  the  dis- 
missal of  such  proceedings.  Obviously  that  was  not  a 
valid  consideration,  because,  if  the  proceedings  were  well 
grounded  and  brought  in  good  faith,  public  policy  re- 
quired that  they  be  pushed  to  a  conclusion.  If  ground- 
less and  not  brought  in  good  faith,  public  policy  would 
again  interpose  and  require  their  dismissal,  and  that, 
too,  without  any  consideration.  In  either  case,  would  the 
party  instituting  the  proceedings  be  permitted  to  use 
them  as.  a  source  of  profit  to  herself.  The  fact  that  after 
instituting  such  proceedings  she  was  one  of  the  parties 
who  undertook  to  bind  the  plaintiff  by  the  contract  in 
suit,  involving  a  large  estate,  reflects  somewhat  on  the 
good  faith  with  which  the  charge  of  mental  incapacity  was 
preferred.  The  findings,  then,  to  the  effect  that  the  con- 
tract was  procured  by  undue  means  and  without  considera- 
tion is  sufficiently  sustained  by  the  evidence,  and  justifies 
the  decree,  not  only  as  to  such  of  the  defendants  as  made 
use  of  such  means  to  procure  the  contract,  but  as  to  all 
who  seek  to  profit  by  it.  We  note  that  the  defendants 
resisting  the^  suit  urge  that  the  contract  has  been  par- 
tially performed  on  their  part.  Such  performance  aside 
from  the  dismissal  of  the  proceedings  for  the  appoint- 
ment of  a  guardian,  which  we  have  already  noticed,  con- 
sists of  the  appropriation  by  the  defendants  oif  a  large 
portion  of  the  plaintiff's  estate.  It  is  hardly  necessary  to 
add  that  such  acts  of  performance  do  not  stand  in  the 
way  of  a  cancelation  of  the  contract. 

It  is  recommended  that  the  decree  of  the  district  court 
be  afilrmed. 

DuFFiE  and  Jackson,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  of  the  district  court  is 

Affirmed. 
12 
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Eliza  B,  Hawley  et  al.,  appellants,  v.  Albebt  C.  Pound 
et  al.,  appellees. 

Filed  Mabch  8,  1906.    No.  14,072. 

Appeal  from  the  district  court  for  Washington  county: 
Lee  B,  Estellb,  Judge.    Affirmed. 

Herman  Aye,  R.  8.  Hall,  O.  W.  Covell  and  Wright  d 
Stout,  for  appellants. 

John  C.  Cotoin,  W.  C.  Walton,  D.  Z.  Mummert,  I.  C. 
Eller,  Clark  O'Hanlon  and  E.  B.  Carrigan,  contra. 

Jackson,  0. 

The  issue  in  this  case  is  identical  with  that  in  Hawley 
V.  Von  Lanken,  75  Neb.  597,  and  following  the  conclusion 
there  reached  we  recommend  that  the  judgment  of  the 
district  court  be  afllrmed. 

DuFFiE  and  Albert,  CO.,  concur. 

By  the  Court:  For  the  reason  stated  above,  the  judgment 

of  the  district  court  is 

Affirmed. 
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EuzA  B.  Hawlby  et  al.,  appellants,  v.  Michael  J. 

BAKRY  et  AL.y  APPSIXEESL 
Filed  Mabch  8,  1906.    Na  14,073. 

Appeal  from  the  district  court  fop  Washington  county : 
Lee  S.  Estelle,  Judge.    Affirmed. 

Herman  Aye,  R.  8.  Eall;  Q.  W.  Oovell  and  Wright  d 
Stout,  for  appellants. 

John  C.  Cowin,  W^.  C.  Walton,  D.  Z.  Mummert,  I.  C. 
Eller,  Clark  O'Hanlon  a;id  E.  B.  Carrigan,  contra. 

Jackson,  0. 

The  issue  in  this  case  is  identical  with  that  in  Bawley 
V.  Von  Lanken,  75  Neb.  597,  and  following  the  conclusion 
there  reached  we  recommend  that  the  judgment  of  the 
district  court  be  affirmed. 

DuFFiB  and  Albert,  CO.,  concur.  j 

By  the  Court:  For  the  reason  stated  above,  the  judgment 
of  the  district  court  is 

Affirmed. 
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EuzA  B.  Hawley  bt  al.,  appellants,  v.  Soren  M,  Neil- 
son  BT  4ij.y  appellees. 

Filed  Mabch  8,  1906.    No.  14,074. 

Appeal  from  the  district  court  for  Washington  county : 
Lee  S.  Estbllb,  Judge.    Affirmed. 

Herman  Aye,  B.  8.  Hall^  &.  W.  Covell  and  Wright  d 
Stout,  for  appellants. 

John  0.  Cowin,  W.  O.  Walton,  D.  Z.  Mummert,  I.  C, 
Eller,  Clark  O^Hanlon  and  E.  B.  Garrigan,  contra. 

Jackson,  O. 

The' issue  in  this  case  is  identical  with  that  in  Hawley 
V.  Von  Lanken,  75  Neb.  597,  and  following  the  conclusion 
there  reached  we  recommend  that  the  judgment  of  the 
district  court  be  affirmed* 

DuFPiB  and  Albert,  CO.,  concur. 

By  the  Court :  For  the  reason  stated  above,  the  judgment 
of  the  district  court  is 

Affirmed. 
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EuzA  B.  Hawley  bt  al.,  appellants,  V,  Hans  O.  Neil- 
son  BT  AL.,  APPELLEES. 

Filed  Mabch  8«  1906.    No.  14,(yiB. 

Appeal  from  the  district  court  for  Washington  connty : 
Lee  S.  Estelle,  Judge.    Afflrmed. 

Herman  Aye,  R.  8.  Hall,  G.  W.  Covell  and  Wright  & 
Stout,  for  appellants. 

John  C.  Cowin,  W.  O.  Walton,  D.  Z.  Mnmmert,  I.  O. 
Filer,  Clark  O^Hanlon  and  E.  B.  Carrigan,  contra. 

Jackson,  O. 

The  issue  in  this  case  is  identical  with  that  in  Hawley 
V.  Von  Lanken,  75  Neb.  597,  and  following  the  conclusion 
there  reached  we  recommend  that  the  judgment  of  the 
district  court  be  affirmed. 

DUFFIB  and  Albert^  CO.,  concur. 

By  the  Court:  For  the  reason  stated  above,  the  judgment 
of  the  district  court  is 

Affibmbd. 
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EuzA  B.  Hawlet  et  al.,  appellants,  v.  Frank  Jahnel 

ET  AL.,  APPELLEES. 
Tjusd  Mabch  8,  1906.    No.  14,076. 

Appeal  from  the  district  court  fop  Washington  county : 
Lee  S.  Estelle*  Judge.    Affirmed: 

Herman  Aye^  R.  8.  Hall,  G.  W.  Covell  and  Wright  d 
Stouty  for  appellants. 

John  C.  Coicin,  W.  C.  Walton,  D.  Z.  Mummert,  I.  C. 
Eller,  Clark  O^Hanlon  and  E.  B.  Carrigan,  contra. 

Jackson,  C. 

The  issue  in  this  case  is  identical  with  that  in  Hawley  t?. 
Von  Lanken,  76  Neb.  597,  and  following  the  conclusion 
there  reached  we  recommend  that  the  judgment  of  the 
district  court  be  affirmed. 

DuFFiB  and  Albert,  CO.,  concur. 

By  the  Court :  For  the  reason  stated  above,  the  judgment 
of  the  district  court  is 

Affirmed. 


.»*^.^,j^:-.,v.:  -Jzi  -jiJs*^.^ 
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E.  W.  Parkeb  v.  R-  E.  Leech. 

Tiled  BIabch  8,  1906.    No.  14,137. 

L  Prineipftl  and  Agent.  Ordinarily,  an  agent  authorized  to  receive 
payment  has  no  authority  to  commute  his  principal's  debt  for  a 
debt  due  from  himself  to  his  principal's  debtor,  nor  to  receive 
payment  other  than  in  money. 

1  BTldenee  examined,  and  held  insufficient  to  sustain  a  finding  of 
payment. 

Error  to  the  district  court  for  Furnas  county :  Robert 
0.  Orb,  Judge.    Reversed. 

W.  8.  Morlan,  for  plaintiff  in  error. 

John  T.  McClure,  contra. 

Jackson,  O, 

This  is  an  action  on  a  promissory  note.  The  answer 
contains  a  plea  of  payment,  which  is  denied  in  the  reply. 
Prom  a  judgment  in  favor  of  the  defeadant  the  plaintiff 
prosecutes  error. 

The  sole  question  in  the  case  is  whether  the  evidence 
is  i^fficient  to  sustain  a  finding  in  favor  of  the  defendant 
on  the  question  of  payment  It  is  not  claimed  that  pay- 
ment was  made  direct  to  the  plaintiff,  but  to  one  Clark, 
to  whom  he  authorized  it  to  be  made,  and  the  case  turns 
on  whether  what  the  defendant  relies  upon  as  payment  to 
Clark  amounts  in  law  to  a  payment  of  the  note.  When  the 
note  was  given,  and  at  the  time  of  its  alleged  payment, 
the  plaintiff  was  in  business  in  the  village  of  Wilsonville, 
Clark  was  dealing  in  live  stock  in  the  village  of  Lebanon, 
in  this  state,  and  the  defendant  was  engaged  in  farming, 
and  resided  in  the  state  of  Kansas,  about  22  miles  from  the 
former  and  about  8  miles  from  the  latter  village.  Ac- 
cording to  defendant's  testimony,  it  was  arranged  between 
him  and  the  plaintiff  that  the  note  should  be  paid  out  of 
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the  proceeds  of  the  sale  of  certain  cattle,  then  owned  by 
the  defendant.  After  the  note  had  been  due  for  some 
time,  the  defendant  shipped  the  cattle  to~  Kansas  City, 
and  sold  them,  receiving  the  proceeds  of  the  sale  in  the 
form  of  a  draft  on  a  bank  in  Oberlin,  EansaB.  On  his 
return  from  making  the  sale,  he  stopped  at  Wilsonville, 
informed  the  plaintiff  of  the  sale,  and  of  the  draft  on  the 
bank  at  Oberlin.  At  the  same  time  he  told  him  of  a 
certain  sale  of  some  hogs,  which  he  had  made  to  Clark,  at 
Lebanon,  and  for  which  Clark  still  owed  him.  As  to 
the  conversation  between  the  parties  at  that  time,  defend- 
ant's examination,  in  part,  is  as  follows:  "Q.  Where  was 
the  draft?  A.  It  went  to  Oberlin,  to  the-bank.  Q.  And 
you  told  Mr.  Parker  when  you  got  the  money  on  this  draft 
you  would  pay  him  this  note?  A,  I  told  him  when  I  went 
to  Oberlin  I  would  pay  it,  if  I  didn't  have  money  enough 
with  Clark.  Q.  But  if  you  had  money  enough  with  Clark 
you  would  pay  it  there?  A.  I  would  get  the  money  from 
him  to  pay  it.  *  *  *  Q.  And  Parker  said  you  could  leave 
the  money  with  Clark  and  it  would  be  all  right?  A.  He 
told  me  to  pay  it  over  to  him.  Q.  What  did  he  say?  A. 
I  told  him  Clark  had  some  money  up  there  for  my  hogs, 
and  he  said :  'Well,  just  take  and  pay  it  over  to  him,  and 
it  will  be  all  right  with  me.'  Q.  If  you  paid  it  to  Clark, 
it  would  be  all  right  with  him?  A.  Yes,  sir;  and  I  told 
him  if  there  wasn't  enough  there  I  would  get  it  when  I 
went  to  Oberlin.  Q.  I  think,  before,  you  said  something 
like  he  said,  if  you  would  pay  Clark,  it  would  be  all 
right.  Just  give  the  words  he  said.  A.  He  told  me  to 
pay  it  over  to  Clark  and  it  would  be  all  right."  The  de- 
fendant's testimony  further  shows  that  he  went  from  Wil- 
sonville to  Lebanon,  where  he  saw  Clark,  and  that  he 
informed  Clark  of  the  arrangement  made  with  plaintiff 
for  the  payment  of  the  note,  and  of  the  amount  due 
thereon,  ascertained  the  amount  due  him  from  Clark, 
which  was  a  few  dollars  less  than  the  amount  of  the  note ; 
that  at  the  same  time  he  arranged  with  Clark  to  sell  him 
some  hogs  to  make  up  the  difference,  and  that  Clark 
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Hhould  then  remit  the  amount  of  the  note  to  the  plaintiff. 
His  testimony  further  shows  that,  within  two  or  three 
days  thereafter  he  sold  two  more  hogs  to  Clark,  f<^r  a  sum 
more  than  sufficient  to  mate  up  the  deficit  Whereupon, 
Clark  retained  sufficient  of  the  amount  due  defendant  to 
pay  the  note,  paid  him  the  excess  and  agreed  to  pay  plain- 
tiff the  amount  of  the  note. 

Assuming  that  the  defendant's  version  of  the  trans- 
action is  true,  and  it  is  by  no  means  inherently  improb- 
able, still,  we  think  it  is  insufficient  to  sustain  a  finding  of 
payment.  It  is  clear,  we  think,  from  that  portion  of  the 
evidence  set  out,  that  the  plaintiff  had  no  intention  to  sub- 
stitute Clark  for  the  defendant  as  his  debtor.  In  fact, 
his  language,  even  as  quoted  by  the  defendant  himself, 
appears  to  have  been  carefully  chosen  to  avoid  that  con- 
struction, and  to  merely  make  Clark  his  agent  to  receive 
payment.  As  such  agent,  Clark  had  no  authority  to  com- 
mute plaintiff's  claim  for  his  own  debt  to  the  defendant. 
Padfield  v.  Green,  85  111.  529;  Hurley  v.  WatsoUj  68  Mich. 
531.  See  1  Am.  &  Eng.  Ency.  Law  (2d  ed.),  p.  1,028,  and 
notes.  That  he  had  no  authority  to  receive  payment  other 
than  in  money  is  elementary.  Hence,  we  have  a  case  where 
the  defendant,  dealing  with  the  plaintiff's  agent,  author- 
ized to  receive  payment  of  a  debt  due  from  the  defendant 
to  the  plaintiff,  undertook,  by  an  arrangement  between 
himself  and  the  agent,  to  offset  a  debt  due  him  from  the 
agent  against  his  indebtedness  to  the  plaintiff,  and  to 
pay  the  balance  other  than  in  money.  That,  as  we  have 
seen,  was  not  within  the  scope  of  the  agent's  authority, 
and  would  not  support  the  plea  of  payment.  This  rule 
is  a  salutary  one,  and  in  view  of  another  issue  disclosed 
by  the  evidence  has  a  peculiar  application  to  this  case. 
Clark  was  a  witness  on  behalf  of  the  plaintiff  and  testified 
that  no  such  arrangement  as  the  testimony  of  Leech  dis- 
closed was  entered  into  between  Leech  and  himself.  His 
testimony  was  to  the  effect  that,  while  he  bought  hogs  of 
Leech,  the  purchase  price  thereof  was  credited  on  an  ac- 
count between  Leech  and  himself,  and  in  satisfaction  of 
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Leech's  indebtedness  to  him.  It  would  be  a  harsh  rule 
to  require  a  creditor  to  accept  in  lieu  of  an  undisputed 
debt  a  chance  to  recover  in  litigation  with  a  third  party, 
in  the  absence  of  an  express  agreement  to  do  so. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded  for  further  pro- 
ceedings. 

DuFFiB  and  Albert,  CC,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  is  remanded  for  further  proceedings  according 
to  law. 

Reversed. 


Charles  T.  Jenkins,  appeliant,  v.  L.  E.  Campbell  et  al., 

appellees. 

FnJD  Maboh  8,  1906.    No.  14,173. 

Jnstloe  of  the  Peace:  Appeal:  Dismissal:  Execution.  Pending  an 
appeal  from  a  judgment  rendered  in  Justice's  court,  the  judgment 
creditor  procured  and  filed  in  the  district  court  a  transcript  of 
the  proceedings  had  hefore  the  justice  of  the  peace,  and  after 
dismissal  of  the  appeal,  and  an  order  remanding  the  cause  to  the 
justice  for  further  proceedings,  caused  an  execution  to  issue  out 
of  the  district  court  on  the  transcript  so  filed.  Held,  That  the 
execution  was  void. 

Appeal  from   the  district   court   for   Dundy   county: 
BOBERT  C.  Orr,  Judge.    Reversed  with  directions. 

Charles  T.  Jenkins,  pro  se. 

W.  B.  Starr  and  T.  J.  Doyle,  contra. 

Jackson,  0. 

On   November  22,   1902,   the   International  Harvester 
Company  recovered  a  judgment  before  a  justice  of  the 


r 
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peace  In  Lancafiter  county  against  Charles  T.  Jenkins. 
Jenkins  procured  to  be  filed  and  approved  a  bond  for  the 
purpose  of  perfecting  an  appeal  to  the  district  court.  A 
transcript  of  the  proceedings  had  before  the  justice  of 
the  peace  was  seasonably  filed  in  the  district  court.  On 
January  7,  1903,  the  company  filed  a  motion  in  the  appel- 
late court  attacking  the  sufficiency  of  the  undertaking. 
The  motion  was  supported  by  affidavit,  and  on  the  5th  day 
of  February  of  that  year  the  cause  came  on  to  be  heard 
upon  the  motion,  which  was  sustained,  and  the  defendant 
was  required  to  give  a  new  bond.  On  the  13th  day  of 
May  following,  no  additional  untertaking  having  been 
given,  the  appeal  was  dismissed  and  the  cause  remanded 
to  the  justicVs  court  for  further  proceedings.  On 
February  10,  1903,  and  while  the  appeal  was  pending 
in  the  district  court,  the  harvester  company  procured  and 
filed  in  the  office  of  the  clerk  of  the  district  court  for 
Lancaster  county  a  transcript  of  the  proceedings  had 
before  the  Justice  of  the  peace.  The  transcript  so  filed 
disclosed  all  of  the  proceedings  had  before  the  justice,  in- 
cluding the  filing  and  approval  of  the  appeal  undertaking, 
together  with  the  fact  that  the  transcript  had  been  pre- 
pared for  an  appeal.  After  the  dismissal  of  the  appeal 
in  the  district  court,  the  harvester  company  caused  an 
execution  to  issue  out  of  the  district  court  on  the  tran- 
script which  it  filed  therein  while  the  appeal  was  pend- 
ing. The  execution  was  sent  to  the  sheriff  of  Dundy 
county,  who  levied  upon  certain  property  belonging  to  the 
judgment  debtor  to  satisfy  the  judgment,  and  thereupon 
the  debtor,  appellant  herein,  instituted  this  action  in  the 
district  court  for  Duiidy  county,  seeking  to  enjoin  the 
riieriff  and  others  from  proceeding  under  the  execution. 
A  temporary  injunction  was  allowed,  which  on  final  hear- 
ing was  dissolved  and  the  action  dismissed.  The  plaintiff 
appeals. 

The  sole  question  presented  by  the  record  is  whether  a 
valid  execution  could  issue  on  the  transcript  filed  in  the 
district  court  by  the  judgment  creditor  while  the  appeal 
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from  the  judgment  was  pending.  The  rule  is  that,  by 
perfei^ting  an  appeal  from  the  judgment  of  an  inferior 
courtj  the  judgment  is  thereby  vacated  and  the  matter 
stands  as  it  did  at  the  commencement  of  the  action.  The 
lower  court  is  ousted  of  jurisdiction,  and  any  proceedings 
taken  by  the  judgment  creditor  to  enforce  the  judgment 
pending  the  appeal  are  not  only  void,  but  contemptuous 
of  tlie  appellate  court  State  v.  Johnson^  13  Pla.  33; 
M'Laughlin  v.  Janney,  6  Grat.  (Va,)  609.  That  rule  has 
been  approved  and  followed  in  this  state.  Jenkins  v. 
Stafey  60  Neb.  205.  The  transcript  upon  which  the  exe- 
cution was  issued  was  not  only  taken  while  the  appeal  was 
pending,  but  it  discloses  on  its  face  every  step  taken  in  the 
lower  court  necessary  to  the  perfection  of  an  appeal.  It 
does  not  show  that  the  appeal  was  disposed  of  and  would 
not  authorize  the  clerk  to  issue  an  extension.  It  had  no 
vitality  when  it  was  filed,  it  could  not  be  made  the  basis 
of  an  execution  and  was  absolutely  void  for  the  pur- 
pose intended.  The  creditor,  doubtless,  might  have  had 
judgment  in  the  district  court  upon  the  failure  of  the  ap- 
pellant to  file  an  additional  appeal  undertaking.  Instead, 
however,  of  pursuing  that  course,  it  caused  the  appeal 
to  be  dismissed  and  the  cause  remanded  to  the  justice^s 
court  for  further  proceedings.  Such  further  proceedings, 
of  course,  related  to  the  enforcement  of  the  judgment, 
and  any  action  taken  by  the  judgment  creditor  for  the 
collection  thereof  should  have  been  initiated  in  the  court 
where  the  judgment  existed.  To  hold  that  the  creditor 
acquired  any  rights  under  the  transcript  in  question 
would  be  to  encourage  litigants  to  proceed  in  spite  of  the 
law  and  in  contempt  of  the  court.  , 

We  recommend  that  the  judgment  of  the  district  court 
be  reversed  and  the  cause  remanded,  with  instructions  to 
enter  judgment  in  accordance  with  the  views  here  ex- 
pressed* 

DuFFiB  and  Albert,  CO.,  concur. 
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'  By  the  CJonrt:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded^  with  instructions  to  enter  judgment 
in  accordance  with  the  views  here  expressed. 


JUDGMBNT  AGOORDINGLY. 


Segusity  Mutual  Lifb  Insurancb  Company,  appelusb, 
y.  Nicholas  Bess  bt  al.,  appellants. 

FnJD  Maboh  8,  1906.    No.  14,181. 

1.  Corporations:  Yzsxm.  The  fact  that  an  agent  Is  temporarily  em- 
ployed in  transacting  the  basiness  of  a  domestic  corporation  in 
a  county  other  than  the  one  where  the  corporation  has  its  prin- 
cipal place  of  business  does  not  subject  such  corporation  to  the 
jurisdiction  of  the  courts  of  that  county  under  the  provisions  of 
section  56  of  the  code. 


2. :   ;    The  residence  of  a  person  who  Is  employed  as  the 

agent  of  a  domestic  corporation  is  personal,  and  is  immaterial 
in  an  inquiry  as  to  whether  a  domestic  corporation  is  situated  In 
a  county  within  the  meaning  of  said  section. 

Appeal  from  the  district  court  for  Lancaster  county: 
Albebt  J.  GoBNisu,  Judge.     Affirmed. 

Talbot  d  Allen  and  W.  H.  Thompson,  for  appellants. 
Jf.  Z.  Bnell  and  Field,  Bicketts  d  Ricketts,  contra. 

Jackson,  O. 

The  appellee  had  judgment  in  the  district  court  for 
liancaster  county  enjoining  the  sheriff  of  that  county  and 
others  from  enforcing  an  execution  issued  out  of  the  dis- 
trict court  for  Hall  county.  The  defendants  have  brought 
the  case  to  this  court  by  appeal. 

The  appellee  is  a  domestic  life  insurance  corporation, 
with  the  principal  place  of  transacting  its  business  in  the 
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city  of  Lincoln.  An  action  wbb  instituted  against  the  ap- 
pellee  in  the  district  court  for  Hall  county  by  the  bene- 
ficiaries named  in  a  policy  of  life  insurance  issued  by 
appellee.  Summons  was  issued  and  delivered  to  the  sheriff 
of  that  county,  who  made  return  as  follows:  ^The  State 
of  Nebraska,  Hall  County,  ss. :  I  hereby  certify  that  on 
the  27th  day  of  June,  1904,  I  served  the  within  writ  of 
summons  on  the  within  named  the  Security  Mutual  Life 
Insurance  Company  by  delivering  a  true  and  duly  certi- 
fied copy  of  the  same  with  all  indorsements  thereon  to 
Charles  Wasmer,  he  being  the  agent  and  chief  officer 
of  the  said  the  Security  ]fi[utual  Life  Insurance  Company 
in  Hall  county.  S.  N.  Taylor,  Sheriff."  The  company 
made  no  appearance  in  that  action,  and  on  September  28, 
1904,  judgment  was  entered  as  prayed  in  the  petition.  On 
the  following  day  the  sheriff  of  Hall  county  applied  to  the 
court  for  permission  to  amend  his  return  to  correspond 
with  the  facts  relative  to  the  service,  and,  leave  of  coiirt 
having  be^n  obtained,  the  return  was  amended  to  read  as 
follows : » "The  State  of  Nebraska,  Hall  County,  sa :  By 
leave  of  court  Sept.  29,  1904,  I  hereby  certify  that  on 
the  27th  day  of  June,  1904,  I  served  the  within  writ  of 
summons  on  the  within  named  the  Security  Mutual  Life 
Insurance  Company  by  leaving  a  true  and  duly  certified 
copy  of  the  same  with  all  indorsements  thereon  at  the 
usual  place  of  residence  of  Charles  Wasmer,  he  being 
the  agent  and  chief  officer  of  the  said  the  Security  Mutual 
Life  Insurance  Company  in  Hall  county.  No  other  officer 
of  said  defendant  being  found  in  Hall  county.  8.  N. 
Taylor,  Sheriff."  In  fact,  the  sheriff  left  a  copy  of  the 
summons  at  the  residence  of  Charles  Wasmer,  whose  wife 
forwarded  the  same  to  him,  he  then  being  absent  from 
Hall  county.  When  Wasmer  returned  to  his  home  be 
brought  the  copy  with  him  and  placed  it  in  a  pigeonhole 
in  his  desk  at  his  residence.  He  did  not  forward  it  to  the 
company,  and  failed  to  inform  the  company  of  the  fact  of 
such  service. 
Wasmer  was  termed  a  special  agent.    His  employment 
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by  the  company  was  by  written  contract.  He  had  au- 
thority to  solicit  applications  for  insurance,  to  collect 
and  receipt  on  the  company's  binding  receipt  form  for 
any  part  or  all  of  the  first  year's  premium  on  insurance 
applied  for,  and  to  remit  the  same  to  the  company  with 
the  application.  He  was  authorized  by  the  contract  to 
solicit  insurance  only  in  such  territory  as  might  be  desig- 
nated or  permitted  by  the  directors  of  the  company,  and 
his  employment  contemplated  the  appointment  and  in- 
struction of  subagents,  subject  to  the  approval  of  the  di- 
rectors of  the  company.  In  consideration  for  the  serv- 
ices he  was  to  receive  a  certain  stipulated  per  cent,  of  the 
premiums.  The  company  maintained  no  office  in  Hall 
county.  Wasmer  had  no  office  there,  although  it  was  his 
home  and  his  residence  was  there  w  ith  his  family.  Con- 
cerning this  Wasmer  testified  as  follow^s:  "Q.  Have  you 
ever  had  any  office  there?  I  mean  the  Security  Mutual 
Life  Insurance  Company?  A.  Not  since  I  have  been  with 
the  Security  Mutual  Life  Insurance  Company;  no  sir.  Q. 
Where  do  you  solicit  insurance?  A.  Wherever  I  go.  I 
travel  a  great  deal,  go  to  other  places,  counties  and  cities, 
and  visit  parties  whom  I  would  like  to  talk  insurance  to. 
Q.  How  much  of  your  time  do  you  actually  put  in  in 
Hall  county  would  you  say?  A.  Well,  it  is  very  little 
time.  It  is  only  the  time  when  I  am  coming  home  for  a 
few  days;  probably  not  more  than  two  months  in  a  year. 
•  •  •  Q.  You  may  state  when  you  were  in  Grand 
Island  last  prior  to  the  27th  day  of  June,  1904.  A..  I 
was  there  on  the  9th  day  of  May.  -  Q.  And  then  when 
next  were  you  in  Hall  county?  A.  On  the  6th  day  of 
July.  I  arrived  there  about  the  3d  of  July.  *  *  * 
Q.  And  between  those  dates  you  were  not  in  Hall  county? 
A.  Not  that  I  know  of,  I  could  not  say  surely.  Q.  Well, 
how  certitin  are  you  of  it?  A.  I  am  certain  this  way, 
that  I  have  not  been  in  Grand  Island  from  the  20th  day 
of  June  until  the  3d  day  of  July;  that  is  the  time  that  I 
suppose  is  important.  Q.  Grand  Island  or  Hall  county? 
A.  Yes,  sir.    The  company  procured  from  the  state  audi- 
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tor  an  agent's  certificate  for  Wasmer,  describing  him  as 
an  agent  at  Grand  Island,  in  Hall  connty,  and  authorizing 
him  to  transact  the  business  of  insurance  as  agent  of  the 
company  in  the  state.  This  certificate  was  in  force  at 
the  time  the  action  was  commenced  in  Hall  county.  Was- 
mer appointed  no  subagents,  but  did,  in  fact,  solicit  insur- 
ance for  the  company  in  all  parts  of  the  state  without 
restriction.  The  secretary  of  the  company  was  a  wit- 
ness in  its  behalf,  and  testified  to  its  principal  place  of 
business  as  having  been  originally  located  at  Fremont 
and  afterwards  changed  to  Lincoln ;  that  the  company 
never  was  located  in  Hall  county  and  had  maintained  no 
office  there;  that  all  the  agents  of  the  company  were  em- 
ployed to  solicit  insurance  and  were  authorized  to  collect 
the  first  premium ;  that  they  could  select  their  own  terri- 
tory wherevc  u*  the  company  was  authorized  to  do  busi- 
ness; that  Wasmer  operated  at  Grand  Island,  Scotia^ 
Cedar  Rapids,  Spalding,  Primrose,  Wolbach,  St.  Paul, 
Wilber  and  Talmage;  that  they  corresponded  with  him 
at  whatever  point  he  happened  to  be,  unless  they  were  in 
doubt  as  to  where  he  was,  when  his  mail  was  sent  to  his 
residence  at  Grand  Island  to  be  forwarded. 

The  cause  of  action  arose  in  Lancaster  county,  and  prior 
to  the  proceedings  in  Hall  county  action  on  the  policy  had 
been  instituted  in  the  county  of  Lancaster ;  the  case  there 
tried  resulting  in  a  verdict  and  judgment  for  the  plain- 
tiffs which  on  error  to  the  supreme  court  had  been  re- 
versed, and  thereafter,  for  some  reason,  the  action  was  by 
the  plaintiffs  dismissed  without  prejudice. 

The  questions  presented  by  this  appeal  are:  Did  the 
district  court  for  Hall  county  have  jurisdiction  to  hear 
and  determine  the  case;  did  the  service  shown  by  the 
record  give  the  district  court  for  Hall  county  jurisdiction 
over  the  person  of  the  insurance  company ;  and,  if  not,  has 
the  company  shown  itself  entitled  to  relief,  as  against  the 
judgment  there  rendered,  by  injunction.  Section  55  of 
the  code,  in  force  at  the  time  of  the  institution  of  the 
action,  was  as  follows:  ^'An  action  other  than  one  of 
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those  mentioned  in  the  first  three  sections  of  this  title, 
against  a  corporation  created  by  the  laws  of  this  state, 
may  be  brought  in  the  county  in  which  it  is  situated,  or 
has  its  principal  office  or  place  of  business;  but  if  such 
corporation  be  an  insurance  company,  the  action  may 
be  brought  in  the  county  where  the  cause  of  action,  or 
some  part  thereof,  arose."  None  of  the  provisions  of 
the  first  three  sections  of  the  title  applies  to  actions  like  the 
one  under  consideration.  In  Western  Travelers  Accident 
Ass'n  V.  Taylor  J  62  Neb.  783,  that  section  was  construed, 
and  it  was  held  that  a  domestic  corporation  could  only  be 
sued,  first,  in  the  county  where,  by  its  articles  of  incor- 
poration, it  has  fixed  its  principal  office  or  place  of  busi- 
ness; second,  in  any  county 'where  it  maintains  an  agency 
and  servants  and  employees  engaged  in  carrying  on  the 
business  for  which  it  exists;  and,  third,  in  the  county 
where  the  cause  of  action,  or  some  part  thereof,  arose. 
The  sixth  paragraph  of  the  syllabus  in  that  case  is: 

**When  the  l^islature  provides  the  county  in  which  a 
domestic  corporation  may  be  sued,  such  provision  is  ex- 
clusive." 

It  is  conceded  that  the  corporation  did  not  have  its 
principal  office  or  place  of  business  in  Hall  county  and 
that  the  cause  of  action  arose  in  Lancaster  county,  so  that 
the  question  is,  did  the  company  maintain  an  agency  in 
Hall  county,  so  that  it  might  be  said  to  be  situated  there, 
within  the  meaning  of  the  provisions  of  section  55.  In 
paragraph  five  of  the  syllabus  in  Western  Travelers  Acci- 
dent Ass^n  V,  Taylor,  supra,  it  is  said : 

"A  domestic  corporation  may  be  sued  only  in  the  places 
provided  by  law,  and  the  tempory  presence  of  one  or  more 
of  the  officers  of  such  corporation  in  another  jurisdiction 
does  not  authorize  the  corporation  to  be  sued  there." 

In  that  case  service  was  had  on  tfie  secretary  of  the 
company  while  temporarily  in  Douglas  county,  engaged  in 
an  effort  to  settle  the  very  controversy  over  which  the 
action  was  brought.  The  principal  place  of  business  of 
the  corporation  was  in  Hall  county,  it  maintained  no 
13 
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office  in  Douglas  county,  and  it  was  held  that  the  action 
was  improperly  brought  in  Douglas  county. 

In  Fremont  Butter  d  Egg  Co.  v.  Snyder,  39  Neb.  632, 
the  company  was  a  domestic  corporation  with  its  principal 
place  of  business  at  Fremont,  in  Dodge  county.     It  was 
sued  in  Saunders  county.     The  jurisdiction  of  the  court 
over  the  corporation  in  that  county  was  questioned.     It 
appeared,  however,  from  the  evidence  that  the  company 
had  a  branch  house  at  Wahoo,  in  Saunders  county,  where 
it  displayed  its  sign,  "Fremont  Butter  &  Egg  Co.     Buyers 
of  Butter  and  Eggs."    It  had  employed  there  one  or  more 
persons  engaged  in  transacting  the  company's  business, 
buying,  assorting  and  boxing  eggs,  which  were  shipped  to 
the  Fremont  house  and  to  other  points,  as  the  corpora- 
tion manager  directed.    The  business  there  was  of  a  per: 
manent  nature,  and  it  was  held  that  the  action  was 
properly  brought  in  Saunders  county;  that  the  corpora- 
tion was  situated  there  within  the  meaning  of  the  statute. 
In  Bankers  Life  Ins.  Co.  v.  Bobbins,  53  Neb.  44,  an 
action  on  a  life  insurance  policy  against  a  domestic  cor- 
poration, it  was  held  that  the  action  was  properly  brought 
in  Valley  county,  although  the  company  was  domiciled  in 
Lancaster  county,  because  of  the  fact  that  the  insured 
died  in  Valley  county,  and  the  cause  of  action  arose  there 
for  that  reason. 

A  review  of  the  adjudications  of  this  court,  where  the 
provisions  of  section  55  of  the  code  have  been  under  con- 
sideration, leads  to  the  conclusion  that  the  mere  presence 
of  an  agent  of  a  domestic  corporation  in  a  county  is  not 
sufficient  to  give  the  courts  of  that  county  juf isdifction 
in  an  action  against  such  corporation,  and  the  residence 
of  an  agent  does  not  necessarily  justify  the  inference  that 
the  principal  is  situated  within  the  county  of  such  resi- 
dence; and  the  fact  that  an  agent  is  temporarily  engaged 
in  transacting  the  business  of  his  principal  even  in  the 
county  where  the  agent  resides,  is  not  sufficient  to  vest 
the  courts  of  that  county  with  jurisdiction  over  an  action 
against  the  corporation.    We  do  not  regard  the  fact  that 
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Wasmer  resided  in  Hall  county  as  being  at  all  important 
to  the  inquiry.  The  duties  arising  out  of  his  employment 
were  of  such  a  character  that  they  could  and  did  permit 
of  their  being  performed  in  any  county  in  the  state,  and 
there  is  no  more  reason  for  holding  that,  because  of  his 
employment,  an  action  might  be  maintained  against  the 
company  in  Hall  county,  than  for  holding  that,  because  of 
such  employment,  the  company  might  be  sued  in  any 
county  where  he  was  transacting  its  business.  We  think 
something  more  is  contemplated  by  the  term  "situated^* 
in  section  55  than  the  mere  temporary  presence  of  an 
agent  in  a  county  for  the  purpose  of  transacting  the  com- 
pany's business.  The  fact  that  the  agent  received  and 
answered  correspondence  and  kept  blank  supplies  in  his 
residence  in  Hall  county,  as  the  evidence  discloses,  is 
not  sufficient  to  show  that  the  company  maintained  an 
office  there.  He  received  and  answered  correspondence  in 
every  county  where  he  transacted  business,  he  carried  sup- 
plies with  him  as  an  incident  to  his  employment ;  in  fact, 
the  business  transacted  by  him  for  his  principal  was  the 
same  in  whatever  county  he  was  employed.  The  scope 
of  the  employment  and  the  character  of  the  business  trans- 
acted by  him  all  tend  to  support  the  claim  of  the  com- 
pany that  they  maintained  no  office  in  Hall  county;  that 
the  company  was  not  situated  there  within  the  mean- 
ing of  the  statute,  and  we  think  the  trial  court  correctly 
concluded  that  the  judgment  rendered  in  Hall  county 
was  void  for  that  reason. 

The  company  has  pleaded  that  at  the  time  of  the  death 
of  the  insured  the  policy  had  lapsed  by  reason  of  the 
nonpayment  of^  premiums,  and  the  evidence  is  sufficient 
to  establish  that  defense,  at  least,  prima  facie;  but  the 
appellant  insists,  notwithstanding,  that  the  remedy  by  in- 
junction should  not  be  allowed  because  the  company  had 
an  adequate  remedy  at  law.  In  Bankers  Life  v,  Rohbins^ 
supra,,  it  was  held : 

"A  remedy  is  not  adequate,  within  the  meaning  of  this 
rule,  which  compels  the  citizen  to  go  from  the  county  of 
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his  residence  into  a  foreign  jurisdiction  in  which  he  has 
never  been  present  and  in  which  he  has  never  been  law- 
fully summoned.  The  right  of  the  insurance  company 
to  be  sued  in  the  county  where  its  principal  place  of  busi- 
ness WBB  located,  or  in  some  county  in  which  it  was  situ- 
ated or  had  an  agent,  was  and  is  a  legal  right;  and  it  is 
a  strained  construction  of  language  to  say  that,  because 
a  litigant  may  go  into  a  foreign  jurisdiction  and  enter  a 
special  appearance  to  an  action,  that  that  remedy  is  ade- 
quate,  when,  besides  the  costs,  expenses,  and  time  spent  in 
attending  court  in  the  foreign  jurisdiction,  he  is  compelled 
to  surrender  valuable  legal  rights." 

The  rule  there  announced  is  peculiarly  applicable  to 
the  conditions  of  this  case,  and  is  a  complete  answer  to  the 
claim  of  a  lack  of  equity. 

The  judgment  of  the  district  court  was  right,  and  we 
recommend  that  it  be  affirmed. 

DUFPiB  and  Jackson,  00.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


John  Loae  v.  State  of  Nebraska. 

Filed  Maxoh  22,  1906.    No.  14,514. 

1.  Bape:  BnoKircB.    In  a  trial  for  statutory  rape,  admissions  by  the 

defendant  showing  that  he  planned  and  procured  an  opportunity 
to  commit  the  act  charged,  with  evidence  of  familarities  between 
them,  furnishes  sui&cient  corroboration  of  the'^rl's  positive  testi- 
mony to  support  a  judgment  of  conviction. 

2.  Beview:  Regosd.    Affidavits  found  in  the  files  of  the  case  or  at- 

tached to  the  transcript  cannot  be  considered  as  having  been 
used  in  support  of  a  motion  for  new  trial,  unless  they  are  included 
in  and  shown  by  the  certificate  of  the  proper  ofllcer  to  be  a  part 
of  the  bill  of  exceptions,  and  to  have  been  actually  used  in  evi- 
dence upon  the  hearing  of  the  motion. 
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Ehbob  to  the  district  court  for  Garfield  county:  John 
B.  Hanna,  Judgb.    Affirmed. 

E.  M.  White  and  A.  M.  Rohhins^  for  plaintiff  in  error. 

Norris  Brown,  Attorney  General,  and  W.  T.  Thompson, 
contra. 

I 

SSDGWIOK,  O.  J. 

The  defendant,  John  Loar,  plaintiff  in  error  here,  waH 
convicted  in  the  district  court  for  Garfield  county  of  the ' 
crime  of  statutory  rape.    He  has  brought  the  judgment 
here  for  review  upon  a  petition  in  error. 

1.  The  principal  contention  is  that  the  evidence  is  not 
sufficient  to  support  the  verdict  The  act  itself  is  testi- 
fied to  by  the  girl  Mary  Kramer,  and  Is  denied  by  the  de- 
fendant It  is  insisted  that  the  evidence  of  the  girl  is 
inconsistent  with  itself,  that  her  testimony  is  unreliable, 
and  that  there  are  no  corroborating  circumstancea  The 
record  shows  that  the  girl  was  between  16  and  17  years 
of  age.  Her  parents  were  German,  and  she  was  not 
entirely  familiar  with  the  English  language,  or,  at  all 
events,  it  appears  from  the  record  that  she  frequently 
failed  to  comprehend  the  full  force  of  the  questions  that 
were  asked  her.  There  are  apparent  inconsistencies  in  her 
testimony,  and  her  evidence,  if  uncorroborated,  would  be 
subject  to  criticism.  Whether  this  fact  is  due  in  part  to 
her  ignorance  and  want  of  familiarity  with  the  language 
used,  or  was  altogether  owing  to  her  failure  to  compre- 
hend the  importance  of  accuracy  and  directness  in  her 
evidence  given  in  so  important  a  matter,  it  is  impossible 
to  say  from  the  condition  of  this  record.  We  think  it 
is  a  mistake  to  suppose  that  her  evidence  is  not  corrobo- 
rated. Indeed,  the  corroboration  is  so  strong  that  it 
might  with  candor  be  insisted  that  the  proof  of  the  de- . 
fendant's  guilt  was  sufficient  without  regard  to  the  tes- 
timony of  the  prosecutrix.    The  defendant  was  a  man 
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past  26  years  of  age.     He  had  been  in  the  army  during 
the  Spanish  war,'  had  traveled  considerably  and  had  lived 
in  different  places,  apparently  not  long  at  any  one  time, 
in  the  same  place.    A  short  time  before  the  transaction  in 
question  he  had  b^un  working  by  the  month  for  Mr. 
Spelts  at  his  ranch,  in  Garfield  county,  and  had  boarded 
and  roomed  with  the  family,  which  consisted  of  Mr.  and 
Mrs.  Spelts.  Mr.  and  Mra  Spelts  left  home  to  be  gone  from 
the  county  for  several  days.     Shortly  before  that  Mary 
Kramer  had  stayed  a  few  days  and  nights  with  Mrs. 
Spelts,  and  the  defendant  states  at  that  time  the  girl 
came  to  his  sleeping  room  unknown  to  Mr.  and  Mrs* 
Spelts,  and  that  there  were  then  familiarities  between 
them.     Mr.  and  Mrs.  Spelts  both  testify  that,  when  they 
were  about  to  go  away  from  home,  the  question  being 
raised  with  the  defendant  as  to  who  should  do  his  cook- 
ing: for  him  while  they  were  gone,  they  suggested  a  cer- 
tain woman  whom  he  might  procure  to  cook  for  him,  but 
objected  to  his  getting  Mary  Kramer  who  had  before  that 
time  stayed  with  Mrs.   Spelts.     The  defendant  modifies 
this  statement  somewhat,  but  we  do  not  understand  him 
to  deny  that  they  objected  to  his  getting  Mary  Blramer, 
Soon  after  they  had  gone,  within  an  hour  or  two,  ac- 
cording to  the  defendant's  testimony,  he  went  over  to 
Mr.  Kramer's  place,  about  three  miles  distant,  for  the 
purpose  of  getting  Mary  to  come  and  stay  with  him.     Mr. 
and  Mrs.  Kramer  both  testify  that  he  told  them  that  Mrs, 
Spelts  wanted  Mary  to  come  and  stay  while  her  husband 
was  gone,  and  that  it  was  upon  that  understanding  that 
they  allowed  her  to  go.     The  defendant,  however,  testifies 
that  he  asked  them  to  allow  Mary  to  go  over  and  stay 
while  Mr.  Spelts  was  gone.     He  says  that  he  did  not 
tell  them  that  Mrs.  Spelts  was  at  home,  nor  did  he  tell 
them  that  Mrs.  Spelts  had  gone.     Whatever  may  have 
been  the  language  that  he  used,  it  is  very  manifest  from 
the  record  that  Mr.  and  Mrs.  Kramer  supposed  that  Mrs. 
Spelts  was  there,  and  that  she  had  sent  for  Mary.     It 
also  seems  clear  from  the  defendant's  testimony  that  he 
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knew  that  Mr.  and  Mrs.  Kramer  so  understood  the  mat- 
ter and  was  aware  that  they  would  not  have  allowed 
Mary  to  go  if  they  had  known  that  Mrs.  Spelts  was  away 
from  home.     He  says  that  after  he  and  Mary  left  the 
Kramer  house  to  go  home  he  told  her  that  Mrs.  Spelts 
was  not  at  home.    He  also  says,  in  another  part  of  his 
testimony,  that  just  before  they  arrived  at  the  Spelts 
place  he  told  Mary  that  Mrs.  Spelts  was  not  at  home.     The 
girl  denies  this,  and  says  that  she  did  not  know  that  Mrs. 
Spelts  was  away  from  home  until,  after  they  had  put 
away  the  horses,  when  they  went  to  the  door  and  it  ap- 
peared that  the  door  was  locked.    The  defendant  and  the 
girl  stayed  at  Mr.  Spelts'  house  several  days  and  nights, 
no  other  person  being  present.    In  this  condition  of  the 
evidence  it  is  not  necessary  to  discuss  in  detail  the  evi- 
dence of  the  girl,  who  tefisjified  explicitly  to  the  criminal 
act     The  defendant  himself  testifies  that  soon  after  they 
arrived,  and  either  the  first  evening  or  the  next  day,  he 
is  not  certain  which,  there  were  familiarities  between 
them,  such  as  might  lead  to  the  act  itself.    These  familiari- 
ties, according  to  his  evidence,  were  continued  at  various 
other  times  during  their  cohabitation  together.     The  op- 
portunity for  sexual  intercourse,  and  the  disposition  on  the 
part  of  both  parties  to  commit  the  crime,  when  clearly 
shown,  are  generally  held  sufficient  to  establish  the  charge. 
This  evidence  was  furnished  by  the  defendant's  testi- 
mony. 

2.  One  other  contention  is  discussed  in  the  briefs,. and 
was  presented  upon  the  oral  argument.  This  relates  to 
the  disqualification  of  one  of  the  jurors.  It  is  claimed 
that  while  the  trial  was  pending,  the  jury  being  allowed  to 
separate,  one  of  the  jurors  expressed  in  the  hearing  of 
several  parties  a  decided  opinion  as  to  the  guilt  of  the 
defendant,  and  there  are  among  the  files  in  the  case  affida- 
vits which  it  is  claimed  support  this  contention.  The  bill 
of  exceptions  in  the  case  contains  the  evidence  introduced 
upon  the  trial  before  the  jury.  It  does  not  purport  to 
contain  the  affidavits  above  referred  to,  nor  any  other  evi- 
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dence  used  upon  the  motion  for  a  new  trial.  The  cer- 
tificate is  that  the  defendant  '4n  order  to  maintain  the 
issues  on  his  part  produced  the  following  named  wit- 
nesseSy  to  wit,  John  Loar  and  Henry  Phillips,  who  were 
each  sworn  and  testified  on  behalf  of  the  defendant,  a  copy 
of  whose  testimony  is  contained  at  length  herein;  and 
the  defendant  in  order  to  further  maintain  the  issues  on 
his  part  produced  and  offered  the  following  exhibits, 
to  wit,  exhibit  1  and  2,  which  are  hereto  attached  and 
made  a  part  hereof."  Exhibit  1  is  an  affidavit  for  con- 
tinuance, and  exhibit  2  is  a  pension  certificate,  so  that  the 
affidavits  used  upon  the  motion  for  a  new  trial  are  ex- 
pressly excluded  by  the  certificate  itself;  that  they  are  en- 
titled in  the  case  does  not  tend  to  authenticate  them.  It 
has  been  so  many  times  determined  by  this  court,  and 
others  that  fugitive  papers  fotfnd  among  the  files  which 
are  not  identified  by  the  certificate  as  a  part  of  the  bill 
of  exceptions,  cannot  be  considered  by  the  court,  that  it 
is  unnecessary  to  cite  authorities  or  further  discuss  the 
matter. 
The  judgment  of  the  district  court  is  fully  sustained  by 

the  record,  and  is  therefore 

Affirmbd. 


MioHABii  F.  Dempsby  v.  Edvv^aed  Stout. 

Filed  Mabch  22,  1906.    No.  14,697. 

A  complaint,  which  allegee  that  the  defendant,  "having  in  his  poa- 
sesaion  solely  for  his  own  use.  as  his  own  property,  tobacco  and 
a  paper  commonly  known  as  cigarette  paper,  did  place  certain  of 
said  tobacco  within  said  paper,  and  did  proceed  to  roU  the  same 
into  form  as  a  cigarette,  solely  for  his  own  use,"  does  not  charge 
the  "manufacture"  of  cigarettes  within  the  meaning  of  the  statute, 

Ereob  to  the  district  court  for  Douglas  county:  OBOsaa 
A.  Day  and  Howard  Kennedy,  Jb.,  Judges.    Affirmed. 
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Norris  Brown,  Attorney  General,  and  W.  T.  Thompson, 
for  plaintiff  in  error. 

W.  D.  McHugh,  contra. 

Sedgwick,  O.  J. 

The  question  presented  in  this  proceeding  depends 
upon  the  meaning  of  the  word  "manufacture^*  as  used  in 
the  anti-cigarette  law.  The  complaint  upon  which  this 
defendant  was  arrested  charges  that :  "Edward  Stout  on 
or  about  the  29th  day  of  November,  A.  D.  1905,  in  the 
county  aforesaid  and  within  the  incorporate  limits  of 
the  city  of  Omaha  aforesaid,  then  and  there  being  an 
adult  man  of  the  age  of  30  years  and  not  engaged  in  the 
business  of  the  manufacture  or  sale  of  tobacco,  cigars  or 
cigarettes  or  cigarette  papers,  and  then  and  there  having 
in  his  possession  solely  for  his  own  use,  as  his  own  prop- 
erty, tobacco  and  a  paper  commonly  knowp  as  cigarette 
paper,  did  place  certain  of  said  tobacco  within  said  pa- 
per, and  did  proceed  to  roll  the  same  into  form  as  a 
cigarette,  solely  for  his  own  use  and  for  the  purpose  of 
smoking  the  same  himself  and  with  the  intent  so  to  do; 
and  he  the  said  Edward  Stout  did  then  and  there  proceed 
to  light  the  same  and  did  smoke  the  same,  thereby  manu- 
facturing a  cigarette,  contrary  to  the  form  of  the  statutes 
in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  state  of  Nebraska."  Upon  the  argu- 
ment the  merits  of  the  motion  for  a  rehearing  in  Alperson 
V.  Whalen,  74  Neb.  680,  notr  pending  in  this  court,  were 
also  discussed.  In  that  case  it  was  held  that  the  giving 
away  of  cigarettes  and  cigarette  paper  is  prohibited  by 
the  statute,  and  that  such  prohibition  is  not  invalid  be- 
cause not  sufficiently  expressed  in  the  title  of  the  act. 
It  was  said  that  the  purpose  of  the  act  was  "to  protect 
the  i)eople  of  the  state  against  results  arising  from  fur- 
nishing these  articles  to  the  public."  That  it  appears 
from  the  act  itself  that  the  legislature  "supposed  that  the 
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use  of  cigarettes  was  injurious  to  the  public  in  general, 
through  its  effects  upon  the  health  and  morals  of  the 
people,"  and  that  to  discourage  this  use  "it  was  made 
unlawful  to  manufacture,  sell,  or  give  away  the  article 
itself,  and  a  particular  material  that  is  used  only  in  the 
manufacture  of  that  article."     That  the  manifest  inten- 
tion was  to  remove  these  articles  from .  the  avenues  of 
commerce,  and  to  prevent  all  traffic  therein,  and  it  was 
held  that  this  purpose  wa«  manifest  from  the  title  of  the 
act.    Upon  the  argument  it  was  insisted  that  giving  away 
these  articles  is  a  separate  and  distinct  subject  from  the 
manufacture  and  sale  thereof,  and  this  wa«  the  ground  of 
the  argument  that  the  legislation  is  unconstitutional.    To 
this  proposition  it  was  suggested  by  the  attorney  general 
that,  if  the  giving  away  of  the  articles  was  a  distinct  sub- 
ject, then  clearly  the  manufacture  and  sale  were  two  disr 
tinct  subjects,  and,  so,  it  would  follow  that  there  must  be 
three  separate  acts;   one  prohibiting  the  manufacture, 
another  prohibiting  the  sale,  and  another  prohibiting  the 
giving  away  of  the  articles.     This  suggestion  seems  to  be 
unanswerable.     The  only  reasonable  conclusion  is  that 
neither  the  manufacture,  nor  the  sale,  nor  the  giving  away 
of  these  articles  is  of  itself  the  subject  of  the  legislation. 
If  the  subject  of  the  legislation  is  considered  to  be  the 
traffic  in  cigarettes,  and  if  that  subject  is  sufficiently  ex- 
pressed in  the  title  of  the  act,  then  the  conclusion  of  the 
opinion  in  Alperson  v.  Whalen^  supra,  is  justifiabla    Ap- 
plying this  construction  of  the  act  to  the  case  at  bar,  does 
the  complaint  state  an  offense?    It  was  contended  upon 
the  hearing  that  the  legislature  has  no  power  to  regulate 
the  personal  habits  of  an  individual  by  forbidding  him  to 
use  cigarettes ;  that  it  is  the  right  of  the  sovereign  citizen 
to  eat,  drink  and  smoke  what  he  may  choose  to,  although 
it  may  be  the  judgment  of  the  legislature  that  he  is  in- 
juring himself  by  so  doing.     From  a  comparison  of  this 
suggestion  with  the  act  itself  and  the  title  thereof,  it  will 
readily  be  seen  that  the  legislature  in  this  act  has  avoided 
any  attempt  to  regulate  the  personal  habits  of  the  citizen. 
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As  shown  in  the  opinion  in  Alperson  v.  Whalen^  supra, 
the  purpose  of  the  law  is  to  suppress  the  traffic  in,  and 
not  to  forbid  the  use  of,  these  articles.  It  is  true  that  the 
law  assumes  that  the  use  of  the  articles  is  injurious  to 
the  health  and  morals  of  the  public,  and  that  therefore 
traffic  in. the  articles  themselves  should.be  made  illfegiti- 
mate.  The  law  thus  discourages  the  use  of  the  articles, 
but  it  intentionally  avoids  forbidding  the  individual  to 
use  them.  The  word  "manufacture''  in  the  act,  then,  is 
used  in  the  sense  of  "to  engage  in  and  carry  on  the  busi- 
ness of  manufacturing.''  It  is  the  business  of  manufac- 
turing for  traffic  that  is  prohibited.  The  act  of  "tolling 
cigarettes"  from  one's  own  materials  and  for  one's  own 
use  is  so  connected  with  the  use  as  to  be  a  part  of  such 
use,  and  this  it  was  clearly  not. intended  by  the  legisla- 
ture to  prohibit.  This  action  originated  in  the  district 
court  for  Douglas  county,  and  it  was  there  held  that  the 
complaint  failed  to  state  an  offense. 

We  think  the  conclusion  of  the  district  court  was  cor- 
rect, and  its  judgment  is  therefore 

Affirmed. 


State,  bx  bel.  John  S.  Bishop,  appellee,  v.  Lbb  J. 
Dunn  et  al.,  appellants. 

Fdued  Maboh  22,  1906.    No.  14,620. 

1.  Statates:  Constbuction.    Statutes  in  pari  materia  should  be  con- 

strued together,  and  their  provisions  harmonized,  if  possible;  and 
where  the  conflict  between  them  relates  to  an  immaterial  matter, 
such  as  the  name  or  title  by  which  an  officer  shall  be  designated, 
such  discrepancies  will  be  disregarded  by  the  courts. 

2.  The  ^ty  conncU  of  a  city  of  the  first  class,  as  a  legislative  body, 

has  the  power,  by  ordinance,  to  establish  and  adopt  suitable  rules 
for  its  own  government  in  matters  of  procedure;  and  such  rules, 
when  adopted,  will  not  be  set  aside  by  the  courts,  unless  they  are 
directly,  or  by  necessary  implication,  in  conflict  with  some  pro- 
vision of  the  statutes. 
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8.  Mandamus  will  not  lie  to  compel  the  president  pro  tempore  of  such 
city  council  to  preside  over  the  meetings  of  that  body,  and  ap- 
point its  standing  committees,  where  that  duty  is  neither  enjoined 
upon  him  by  statute  nor  by  ordinance. 

Appeal  from  the  district  court  for  Lancaster  county: 
Lincoln  Frost,  JtJDGB.    Reversed  and  dismissed/ 

E.  C.  Strode,  Dennis  J.  Flaherty  and  A.  S.  Tibhets^  for 
appellants. 

John  8.  Bishop  J  contra. 

Barnes,  J. 

The  respondent  and  the  intervener  have  brought  this  case 
here  by  an  appeal  from  a  judgment  of  the  district  court  for 
Lancaster  county  awarding  the  relator  a  peremptory  writ 
of  mandamus  commanding  the  respondent  to  preside  at 
all  meetings  of  the  city  council  of  the  city  of  Lincoln 
and  appoint  the  standing  committees  of  said  council.  It 
appears  that  in  the  year  1902  the  city  council  of  the  city 
of  Lincoln  passed  an  ordinance  known  as  "Ordinance  No. 
107,"  by  which  it  w^as  provided,  among  other  things,  as 
follows :  "The  council  is  hereby  authorized  to  elect  one  of 
the  members  of  the  council  as  president  of  the  council,  who 
shall  preside  at  all  meetings  of  the  council,  a^d,  while  so 
presiding,  shall  have  the  same  privileges  as  other  mem- 
bers. He  shall  appoint  all  the  standing  committees  of  the 
council,  and  perform  such  other  duties  as  are  usually  per- 
formed by  a  presiding  officer.  In  the  absence  of  the  mayor 
from  the  city,  or  in  any  case  when  the  mayor  is  from  any 
cause  disqualified  from  acting  as  mayor,  the  president  of 
the  council  shall  be  ex  officio  mayor,  and  all  his  acts,  while 
so  acting  as  mayor,  shall  be  as  binding  upon  the  mayor 
and  upon  the  city  as  if  done  by  the  mayor.''  That  ordi- 
nance was  in  force  at  the  time  the  legislature  passed  the 
act  of  1905,  amending  article  I,  ch.  13,  Comp.  St,  com- 
monly called  the  "City  Charter."  That  act  amended 
section  13,  and  other  sections  of  the  charter,  so  that  said 
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section  13  as  amended/ among  other  things,  provides: 
"The  mayor  shall  be  ex  officio  president  of  the  said  council, 
and  shall  preside  at  the  meetings  thereof,  and  shall  ap- 
point the  standing  committees  of  said  council,  and  in  the 
event  of  a  tie  vote  shall  cast  the  deciding  vote:  Provided, 
however,  that  the  council  shall  have  the  power  to  elect  a 
president  pro  tempore  who  shall  preside  over  the  meetings 
of  the  council  in  the  absence  of  the  mayor  and  who  shall 
exercise  the  i>owers  of  the  mayor  on  his  absence  from 
the  city."  The  amended  charter  also  provides  for  the 
election  of  seven  city  aldermen  or  councilmen  at  large, 
together  with  seven  ward  councilmen ;  whereas,  under  the 
former  charter  all  of  the  fourteen  councilmen  were  elected 
from  their  respective  wards,  and  were  known  as  ward 
councilmen.  After  the  officers  elected  under  the  amended 
charter  qualified  and  assumed  their  duties,  the  city  coun- 
cil was  reorganized,  and  the  mayor,  the  intervener  herein, 
became  ew  officio  a  member  of  said  council,  presided  over 
the  meetings  thereof,  and  appointed  the  standing  com- 
mittees above  mentioned.  The  respondent,  who  had  there- 
tofore been  acting  as  president  of  the  council  under  the 
provisions  of  the  old  charter,  and  by  virtue  of  ordinance 
No.  107,  thereupon  declined  to  preside  at  its  meetings,  and 
refused  to  appoint  the  aforesaid  committees.  The  relator, 
who  is  one  of  the  members  of  the  city  council,  demanded 
that  the  respondent  preside  at  the  meetings  of  that  body, 
and  appoint  its  standing  committees.  The  respondent  re- 
fused to  comply  with  that  demand,  and  the  relator  there- 
upon commenced  the  present  suit  in  the  district  court  for 
Lancaster  county,  to  compel  him  to  perform  the  acts  above 
mentioned.  The  mayor,  Francis  W.  Brown,  intervened; 
issues  were  properly  framed,  and  the  matter  was  sub- 
mitted to  the  court  upon  the  evidence  and  an  agreed  state- 
ment of  facts.  The  trial  resulted  in  a  judgment  awarding 
the  relator  a  peremptory  writ  of  mandamus,  as  prayed. 

The  relator  now  contends  that  the  provision  of  section 
13,  above  quoted,  is  unconstitutional  and  void,  because  it 
is  not  germane  to  the  subject  matter  of  the  original  sec- 
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tion.  The  question  of  the  constitutionality  of  the  amenda- 
tory act  of  1905  was  before  us  in  State  v.  Malone,  74  Neb. 
645,  where  it  was  upheld.  It  is  contended,  however,  that 
the  validity  of  that  part  of  section  13  in  question  herein 
was  not  determined  in  that  case;  that  w^hat  was  there  said 
was  obiter,  and  was  the  view  of  one  member  of  the  court 
only.  We  may  say,  in  passing,  that  whatever  was  there 
said  was  concurred  in  by  every  member  of  the  court,  as 
then  constituted,  and  was  our  unanimous  opinion  on  the 
questions  there  decided.  It  is  true,  we  did  not  deem  it 
necessary  in  that  case  to  determine  the  question  now 
presented;  neither  do  we  think  we  are  now  required  to 
pass  on  it,  in  deciding  the  case  at  bar,  for  reasons  wftich 
we  shall  presently  give. 

It  is  further  contended  by  the  relator  that  section  13  of 
the  charter,  aa  amended,  and  section  27  thereof  are  in 
"irreconcilable  conflict,  and  their  provisions  are  hope- 
lessly repugnant."  It  is  said,  in  substance,  that  one  or  the 
other  must  be  declared  invalid;  that  section  27  is  not  re- 
pealed by  implication,  and  the  provisions  of  section  13, 
which  are  in  conflict  with  those  contained  in  section  27, 
must  be  declared  void.  We  decline  to  entertain  this  view 
of  the  matter.  Section  13  creates  the  oflSce  of  president 
pro  tempore  of  the  council,  and  provides  that  he  shall 
preside  over  its  meetings  in  the  absence  of  the  mayor,  and 
shall  exercise  the  powers  of  the  mayor  on  his  absence  from 
the  city.  Section  27  provides :  "In  case  of  vacancy  in  the 
oflSce  of  the  mayor  or  in  case  of  his  absence  or  disabilty, 
the  president  of  the  council  shall  exercise  the  powers  and 
duties  of  the  office  until  such  vacancy  shall  be  filled  or  dis- 
ability removed,  or  in  case  of  temporary  absence,  until  the 
mayor  returns,  and  such  acting  mayor  shall  perform  such 
other  duties  as  may  be  required  by  law."  It  is  our  duty 
to  read  and  construe  the  two  sections  together,  and,  if 
possible,  to  reconcile  their  provisions.  Proceeding  with 
this  rule  in  view,  we  find  that  section  27  seems  to  supple- 
ment the  provisions  of  section  13,  and  provides  for  contin- 
gencies not  mentioned  in  the  last  named  section.     By 
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section  13  the  mayor  is  made  ex  officio  a  member  of  the 
council  and  it  is  his  duty  to  preside  over  its  meetings^  and 
appoint  its  standing  committees.  It  is  further  provided  by 
that  section  that  the  council  may  elect  a  president  pro 
tempore  who  shall  preside  over  its  meetings  in  the  ab- 
sence of  the  mayor,  and  shall  exercise  the  powers  of  the 
mayor  on  his  absence  from  the  city;  while  section  27 
makes  a  further  provision  that  the  president  of  the  council 
shall  exercise  the  powers  and  duties  of  a  mayor,  not  only 
in  his  absence,  but  in  case  of  his  disability,  or  where  there 
is  a  vacancy  in  the  oflBce,  until  such  vacancy  is  filled.  So 
it  seems  clear  that  the  only  conflict  between  the  two  sec- 
tions is  where  one  speaks  of  a  president  pro  tempore  of 
the  council,  and  the  other  designates  the  officer  as  presi- 
dent of  that  body.  This  distinction  or  discrepancy,  if  such 
it  may  be  called,  does  not  seem  to  be  of  sufficient  conse- 
quence to  entitle  the  relator,  in  the  absence  of  any  pecu- 
niary interest  on  his  part,  to  the  extraordinary  writ  of 
mandamus  by  which  to  control  the  discretion  of  the  city 
council  and  regulate  his  methods  of  procedure.  The  ques- 
tion seems  to  be  one  of  mere  fancy,  rather  than  of  substan- 
tial right.  We  seldom  make  use  of  maxims  to  illustrate  a 
point,  but  it  would  seem  ^^de  minimus  non  curat  lew'^ 
should  be  applied  in  this  case. 

Lastly,  it  is  contended  by  the  relator  that  section  13,  as 
amended,  and  subdivision  53  of  secti(m  129  of  the  charter 
are  in  direct  conflict,  and  therefore  the  amendment  in 
question  must  be  declared  void.  Section  129  is  entitled 
"Ordinances,"  and  provides:  "In  addition  to  the  powers 
herein  granted,  cities  governed  under  the  provisions  of 
this  act  shall  have  power  by  ordinance:  •  •  •  (gub- 
division  53)  To  elect  one  of  the  members  of  the  city  coun- 
cil as  president  of  the  council,  and  who  shall  preside 
at  all  meetings  of  the  council,  and  have  equal  privileges 
with  the  other  members  of  the  council,  and  in  the  absence 
of  the  mayor  from  the  city  shall  perform  the  duties  of 
mayor."  It  seems  clear,  from  the  language  above  quoted, 
that  subdivision  53  does  not,  of  itself,  create  a  president 
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of  the  city  council  or  prescribe  his  duties;  that  it  is  with- 
out force  and  effect  until  the  council  has  exercisecf  the 
power  or  privilege  conferred  thereby*  Ordinance  No.  107 
haying  been  repealed  the  subdivision  in  question  is  inoper- 
ative, and,  therefore,  in  no  manner  conflicts  with  the  pro- 
visions of  section  13,  as  amended. 

As  above  stated,  the  city  council  has,  since  the  com- 
mencement of  this  action,  repealed  ordinance  No.  107,  and 
for  the  purpose  of  harmonizing  its  methods  of  procedure 
with  the  provisons  of  the  amended  charter,  on  February 
8  of  the  present  year,  passed  an  ordinance,  known  as  "Or- 
dinance No.  346,"  by  which  it  is  provided :  "The  council 
is  hereby  authorized  to  elect  one  of  the  members  of  the 
council  as  president  pro  tempore  of  the  council,  who  shall 
preside  at  all  meetings  of  the  council  in  the  absence  of  the 
mayor,  and,  while  so  presiding,  shall  have  the  same  priv- 
ileges as  other  members  of  the  council.  He  shall  perform 
such  duties  as  are  usually  performed  by  a  presiding  offi- 
cer. In  the  absence  of  the  mayor  from  the  city,  or  in  any 
case  when  the  mayor  is  from  any  cause  disqualified  from 
acting  as  mayor,  the  president  pro  tempore  of  the  council 
shall  be  ew  officio  mayor,  and  all  his  acts,  while  so  acting 
as  mayor,  shall  be  as  binding  upon  the  council  and  upon 
the  city  as  if  done  by  the  mayor."  From  the  forgoing  it 
appears  that,  at  the  time  the  peremptory  writ  was  allowed, 
there  was  no  provision  either  of  ordinance  or  statute  au- 
thorizing the  president  to  preside  over  the  city  council,  and 
appoint  its  standing  committees.  It  is  contended,  how- 
ever, by  the  relator  that  ordinance  No.  346  is  void,  because 
the  inducement  to  its  passage  was  the  amendment  to  sec- 
tion 13  of  the  charter,  above  mentioned.  As  before  stated, 
we  have  already  held  that  the  amendatory  act  in  question, 
as  a  whole,  is  valid  and  constitutional,  and  we  are  satisfied 
that  without  invoking  its  provisions  the  powers  conferred 
upon  the  city  council  by  other  provisions  of  the  charter 
are  broad  enough  to  authorize  it  to  pass  the  ordinance  in 
question.  It  stands  to  reason  that  the  city  council,  a 
l^islative  body,  has  the  inherent  power,  by  ordinance,  to 
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provide  for  and  establish  rules  for  its  own  procedure;  and 
the  rules  thus  adopted  will  not  be  interfered  with  or  set 
aside  by  the  courts,  unless  they  are  directly,  or  by  neces- 
sary implication,  in  conflict  with  some  provision  of  the 
statute.  Again,  we  find,  from  an  examination  of  the  pub- 
lished volume  of  city  ordinances,  which  is  in  evidence 
herein,  that  at  the  time  this  action  was  commenced  there 
was  an  ordinance  in  force  in  the  city  of  Lincoln,  known 
as  "Rule  33''  by  which  it  is  provided :  "Standing  commit- 
tees shall  be  appointed  by  the  mayor,  from  the  council- 
men,  at  the  b^inning  of  the  municipal  year."  And  by 
section  5  of  said  ordinances  the  mayor  is  required  to  pre- 
side at  all  meetings  of  the  city  council,  and  is  given  the 
casting  vote  when  that  body  is  equally  divided. 

So  we  are  of  opinion  that  the  relator  was  not  entitled 
to  any  relief  when  this  action  was  commenced;  that  ordi- 
nance No.  346  is  valid,  and  both  the  relator  and  the  re- 
spondent are  bound  by  the  method  of  procedure  therein 
provided  for. 

For  the  foregoing  reasons,  the  judgment  of  the  distjrict 
court  is  reversed,  the  writ  is  denied,  and  the  cause  is 
hereby  dismissed  at  the  costs  of  the  relator. 


Judgment  accordingly. 


Obobgb  Von  Halleb  v.  State  of  Nebraska* 

Fdjcd  Mabch  22, 1906.    No.  14,496. 

1.  Instraetions:  Rboobd.  Where  the  evidence  has  not  been  presenred 
by  a  bm  of  exceptions,  the  preeumptlon  is  that  instructions  to 
the  Jury  which  refer  to  the  testimony  are  based  upon  and  sup- 
ported by  the  evidence  in  the  case. 

ii  Instructions  set  forth  in  the  opinion  examined,  and  held  not  errone- 
ous. 

Error  to  the  district  court  for  Douglas  county :  George 
A.  Day,  Judge.    Affirmed. 
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A.  W.  Jefferia  and  Earner  d  Earner,  for  plaintiff  in 
error. 

IN  orris  Brown,  Attorney  General,  and  TT.  T.  Thompson, 
contra. 

Letton,  J. 

The  plaintiff  in  error  was  found  guilty  of  murder  in  the 
second  degree  upon  an  information  charging  murder  in  the 
first  degree.  No  bill  of  exceptions  was  preserved.  In  his 
petition  in  error  and  brief  he  argues  that  the  court  erred 
in  giving  the  thirteenth,  fourteenth  and  a  part  of  the 
twentieth  instruction  to  the  jnry,  and  in  the  refusal  of 
the  13th  instruction  requested  by  him. 

1.  Instruction  numbered  13  is  as  follows :  "If  you  are 
satisfied  from  the  evidence  in  this  case,  or  if  the  evidence 
raises  in  your  mind  a  reasonable  doubt  that,  while  the 
defendant  was  in  the  pursuit  of  his  lawful  business,  the 
deceased  Maurice  D.  Rees  made  an  unlawful  attack  upon 
the  defendant,  and  opened  fire  upon  the  defendant  with 
a  revolver  which  the  deceased  then  held  in  his  hand,  and 
if  from  the  nature  of  the  attack  a  reasonable  person,  a 
person  of  ordinary  courage,  judgment  and  observation,  in 
the  position  of  the  defendant,  and  knowing  what  he  knew, 
and  seeing  what  he  saw,  would  have  been  justified  in  be- 
lieving that  there  was  a  design  on  the  part  of  the  deceased 
to  take  the  life  of  the  defendant,  or  to  do  him  great  bodily 
harm,  then,  under  such  circumstances,  the  defendant  would 
have  been  justified  in  believing  himself  in  danger  of  his 
life,  or  of  suffering  great  bodily  injury,  and  would  have 
had  the  legal  right  to  kill  his  assailant,  and  if,  under  such 
circumstances,  the  defendant  shot  and  killed  the  saidi 
Maurice  D.  Rees,  such  killing,  under  such  circumstances, 
would  be  justifiable  on  the  ground  of  self-defense,  and  you 
should  acquit  the  defendant."  The  defendant  urges  that 
by  this  instruction  the  jury  were  required  to  do  an  im- 
possible thing.    They  were  first  to  be  satisfied  from  the 
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evidence  that,  while  the  defendant  was  in  the  pursuit  of 
his  lawful  business,  the  deceased  made  an  unlawful  attack 
upon  him,  etc.,  and  they  are  also  told  that,  if  the  evidence 
raises  in  their  minds  a  reasonable  doubt  as  to  these  facts, 
they  will  acquit,  and  that  the  instruction  therefore  directs 
the  jury  to  perform  the  impossible.  We  think  this  criti- 
cism is  unwarranted,  and  that  the  instruction  means  that, 
if  the  jury  are  satisfied  from  the  evidence  as  to  the  truth 
of  the  facts  narrated,  then  they  should  acquit  the  defend- 
ant, or  that,  if  the  evidence  only  raises  a  reasonable  doubt 
as  to  whether  the  defendant  killed  the  deceased  under 
such  circumstances,  they  should  acquit  the  defendant. 
The  use  of  the  following  language  is  also  criticised :  "If 
from  the  nature  of  the  attack  a  person  of  ordinary  cour- 
age, judgment  and  observation,  in  the  position  of  the 
defendant,"  and  it  is  said  that  it  is  prejudicial  to  the 
defendant,  because  it  requires  the  defendant,  when  unlaw- 
fully attacked,  to  use  ordinary  courage  instead  of  ordi- 
nary prudence.  We  do  not  think  that  this  instruction  is 
erroneous  in  this  ri^ard.  While  the  expression  "a  person 
of  ordinary  prudence'^  is  often  used  in  this  connection, 
the  use  of  the  expression  "a  reasonable  person  of  ordinary 
courage,  judgment  and  observation"  dt*scribes  merely  an 
ordinary  man,  and  is  only  another  form  of  words  convey- 
ing substantially  the  same  idea,  which  is  ,that  the  defend- 
ant was  only  held  to  the  exercise  of  the  same  degree  of 
reason,  bravery,  judgment  and  discretion  as  that  of  the 
average  individual.    State  v,  Crawford,  66  la.  318. 

2.  The  fourteenth  instruction  is,  in  substance,  to  the 
effect  that,  if  the  jury  believe  beyond  a  reasonable  doubt 
that  the  defendant  was  the  first  aggressor,  and  if  a  per- 
son in  the  position  of  deceased  would  have  been  justified 
in  believing  there  was  a  design  on  the  part  of  the  defend- 
ant to  take  his  life,  and  in  believing  himself  in  danger  of 
his  life,  and  that,  under  such  circumstances,  the  deceased 
shot  at  the  defendant,  such  shooting,  under  such  circum- 
stances, would  be  no  justification  for  the  defendant  to 
return  the  fire  and  kill  the  deceased,  on  the  ground  that 
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it  was  done  in  self-defense.  Since  the  evidence  is  not 
before  us,  -we  are  unable  to  tell  whether  or  not  this  in- 
struction was  based  thereupon;  but,  since  nothing  appears 
to  the  contrary,  we  must  presume  that  the  circumstances 
in  evidence  justified  its  giving,  and  we  cannot  say  that  as 
an  abstract  proposition  of  law  it  is  erroneous.  If  the 
evidence  showed  that  the  defendant  was  the  aggr^^sor  to 
such  an  extent  that  the  deceased  was  justified  in  shoot- 
ing at  him  under  the  apparent  necessity  of  preserving  his 
own  life,  such  shooting  alone  would  be  no  justification  for 
the  killing  of  the  deceased. 

3.  The  twentieth  instruction  is  also  assailed  as  being 
an  invasion  of  the  province  of  the  jury.  This  instruction 
is  as  follows :  "It  is  your  duty  carefully  to  scrutinize  and 
dispassionately  weigh  the  testimony  of  all  the  witnesses, 
giving  to  the  several  parts  of  tlie  evidence  such  weight  as, 
in  your  judgment,  they  should  receive.  Weight  of  evi- 
dence depends  upon  tiie  credibility  of  witnesses,  their 
accuracy  of  observing  and  remembering,  their  interest, 
bias,  or  prejudice,  if  any,  and  their  means  of  knowing  the 
matters  concerning  which  they  testify.  You  are  the  sole 
judges  of  the  credibility  of  the  witnesses.  You  are  not 
bound  to  accept  as  true  any  statement,  simply  becauae 
it  is  sworn  to  by  the  greater  number  of  witnesses,  nor 
are  you  bound  to  accept  the  testimony  of  any  of  the  wit- 
nesses as  absolutely  true,  if,  for  any  good  reason,  it  ap- 
pears unreliable  or  untrua  Yet,  you  have  no  right  to 
reject  the  testimony  of  any  of  the  witnesses  without  good 
reason,  and  should  not  do  so  until  you  find  it  irreconcil- 
able with  other  testimony  which  you  find  to  be  true.''  The 
last  sentence  is  the  one  to  which  exception  is  taken  and 
which  is  claimed  to  be  erroneous.  That  part  of  the  in- 
struction objected  to  is  not  free  from  ground  for  criticism, 
but,  in  the  absence  of  the  testimony,  we  cannot  discern  in 
what  manner  the  defendant  was  prejudiced  thereby. 

4.  Complaint  is  made  because  instruction  numbered  13, 
requested  by  the  defendant,  was  refused.  This  instruc- 
tion refers  to  something  that  apparently  had  been  said  in 


r 
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the  argument  of  counsel,  and,  since  the  argument  has  not 
been  preserved,  we  cannot  presume  that  it  was  unwar- 
ranted. The  presumption  is  that  it  was  properly  refused, 
and,  in  the  absence  of  a  showing  to  the  contrary,  we  must 
so  hold.    The  judgment  of  the  district  coiprt  is 


Affirmed. 


Mabtha  O.  Lawbih  v.  Liningee  &  Mbtcalf  Company. 

Filed  March  22,  1906.    No.  14,238. 

Trial:  Rxvikw.  Upon  a&  examination  of  the  record,  it  la  held  that 
the  matters  in  issue  were  fairly  submitted  to  the  jury  upon  the 
evidence. 

Erbor  to  the  district  court  for  Thayer  county:  Lesue 
G.  HuBD,  Judge.    Afflrmed. 

M.  8.  Gray,  Charles  H.  Sloan  and  F.  W.  Sloan,  for 
plaintiff  in  error. 

K  8.  Mockett,  T.  O.  Marshall,  W.  J.  Birkner  and  0.  O. 
Torgerson,  contra. 

Ames,  O. 

Lininger  &  Metcalf  Company,  plaintiff  below,  was  a 
corporation  engafced  in  the  sale  of  agricultural  imple- 
ments and  machinery  at  Omaha,  Nebraska,  and  the  de- 
fendant below,  Martha  C.  Lawrie,  was  its  agent  for  the 
sale  of  such  goods  at  Davenport,  Nebraska,  her  husband, 
J.  W.  Lawrie,  having  general  charge  and  conduct  of  her 
business.  One  Vanskiver  made  a  written  order  or  appli- 
cation for  the  purchase  of  a  threshing  machine  outfit  for 
the  specified  price,  in  the  aggregate,  of  |J,072,  with  a 
direction  that  the  same  should  be  shipped  to  him  at 
"Davenport  by  rail  and  in  the  care  of  the  defendant 
Martha  C.  Lawrie.     The  order  or  application  was  for- 


166  NEBRASKA  REPORTS.  [Vol.  76 


Lawrle  ▼.  Llntnger  &  Metcalf  Co. 


warded  to  the  plaintiflf,  and  the  machinery  shipped  in 
compliance  therewith,  but  was  lost  or  destroyed  in  course 
of  transportation  by  means  of  a  railroad  wreck.  At  the 
suggestion  of  the  plaintiflf  and  by  agreement  between  it 
and  J.  W.  Lawrie,  the  latter  presented  a  claim  in  the 
name  of  the  defendant  against  the  railroad  company  for 
the  value  of  the  machine,  and  received  from  that  company 
on  account  of  the  transaction  |882  which  was  turned  over 
to  the  defendant,  but  no  part  of  which  has  been  remitted 
to  the  plaintiflf.  This  action  was  brought  by  a  petition 
alleging  a  sale  and  delivery  of  the  property  by  the  plain- 
tiflf to  the  defendant  for  the  agreed  price  of  |1,072,  and 
giving  the  defendant  credit  on  account  of  the  sale  for 
several  items,  aggregating  |380.15,  and  praying  for  judg- 
ment for  a  balance  of  |691.15.  The  items  conceded  by 
the  petition  as  credits  were  certain  sums  in  the  nature  of 
discounts  from  the  sale  price  of  the  machine,  an  item  of 
commission  on  the  sale  of  another  machine  sold  to  Van- 
skiver  to  replace  the  one  destroyed,  and  a  balahce  due 
from  the  plaintiflf  to  the  defendant  on  general  account 
arising  out  of  unspecified  transactions.  The  answer  de- 
nies each  and  every  allegation  in  the  petition,  except  as 
specifically  admitted  to  be  true,  but  makes  no  specific  ad- 
mission, except  that  the  plaintiflf  is  indebted  to  the  de- 
fendant in  an  item  of  |69.70  credited  in  the  petition,  but 
denies  that  this  indebtedness  accrued  in  the  manner  al- 
leged in  the  petition,  and  alleges  that  the  plaintiflf  is  in- 
debted to  the  defendant  in  the  sum  of  f  189.72  "on  general 
account,"  making  a  total  of  |259.42,  for  which  judgment 
is  prayed  as  upon  a  set-oflf.  There  is  no  reply  in  the 
record,  but  the  case  seems  to  have  bt^m  tried  as  though 
there  had  been  one,  and  no  advantage  because  of  its  ab- 
sence is  sought  in  this  court.  There  \\'as  a  trial  to  a  jury, 
which  resulted  in  a  verdict  for  the  plaintiflf  for  the  sum 
sued  for,  with  interest,  and  the  defendant  prosecutes 
error. 

No  evidence  was  oflfered  by  either  party  touching  the 
items  of  credits  and  set-oflp,  but  the  whole  controversy  at 
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the  trial  seems  to  have  been  over  the  question  whether  the 
transaction  between  the  parties,  considered  as  a  whole, 
did  not  amonnt  to,  and  was  not  treated  and  understood 
by  them  as,  a  sale  and  delivery  of  the  machine  by  the 
plaintiff  to  Mrs.  Lawrie  instead  of  to  Vanskiver,  whose 
name  alone  was  signed  to  the  written  order  or  application 
for  it.  It  is  not  contended  that  that  issue  was  not  fairly 
submitted  by  the  court  to  the  jury  by  instructions,  except 
that  the  defendant  complains  in  this  proceeding  that  the 
court  refused  to  instruct  the  jury,  in  effect,  that  the 
transaction  did  not  amount  to  a  sale,  unless  the  defend- 
ant had  been  shown  by  the  evidence  to  have  authorized 
her  husband  to  present  the  claim  in  her  name  as  owner  of 
the  machinery  against  the  railroad  company.  But  it  ap- 
pears that  the  defendant  knew  of  the  transaction  at  the 
time,  or  soon  after,  and  apparently  acquiesced  in  it,  the 
money  derived  from  it  finally  coming  into  her  hands,  and 
the  court  instructed  the  jury  generally  that  the  defendant 
was  not  bound  by  any  act  of  her  husband  as  her  agent 
which  it  did  not  appear  from  the  evidence  that  he  had  au- 
thority from  her  to  do,  and  we  think  the  defendant  was  not 
entitled  to  have  the  particular  act  in  question  singled  out 
and  dwelt  upon  as  though  the  right  of  recovery  was  solely 
dependent  upon  previous  express  authority  for  doing  it. 
It  was  proper,  we  think,  that  the  jury  should  be  in- 
structed, as  was  done,  to  consider  all  the  evidence  touch- 
ing the  relations  and  conduct  of  the  parties  having  a 
tendency  to  show  their  intentions  and  their  contract  ob- 
ligations, if  any,  implied  thereby. 
We  recommend  that  the  judgment  be  afiBrmed. 

Oldham  and  Epperson,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be 

Affirmed. 
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W.  R.  GOLDIB  V.  A,  G.   STEWAET  BT  AU 

VujED  Mabch  22,  1906.    No.  14,060. 

Process:  Amendment:  EiLEcrioN.  Where  a  plaintiff  in  an  action  Is 
given  leave  to  amend  a  defective  affidavit  for  service  by  publi- 
cation and  a  defective  return  of  a  service  of  summons,  but  fails 
to  make  such  amendment,  he  will  be  deemed  to  have  elected  to 
stand  on  the  original  affidavit  of  publication  and  the  original 
return  of  summons. 

Error  to  the  district  court  for  Dixon  county:  Guy  T. 
Graves,  Judge.    Affirmed. 

F.  A.  McMdster  and  Joy  d  Burton^  for  plaintiff  in  error. 
McCarthy  d  McCarthy y  contra. 

Oldham,  C. 

This  was  an  action  to  foreclose  a  real  estate  mortgage 
on  certain  lands  situated  in  Dixon  county,  Nebraska. 
The  petition  was  sufficient  in  form,  and  service  by  publi- 
cation was  asked  for  against  defendants  William  A.  Dean 
and  Emma  E.  Dean,  his  wife,  who  were  the  owners  of  the 
lands  in  controversy.  An  affidavit  for  service  by  publica- 
tion, alleging  that  William  A.  Dean  and  Emma  E.  Dean 
were  nonresidents  of  the  state  of  Nebraska,  was  filed  by 
0.  L.  Joy,  one  of  the  attorneys  for  the  plaintiff,  and 
was  subscribed  and  sworn  to  before  P.  A.  McMaster,  a 
notary  public  of  Dixon  county,  who  was  also  an  attor- 
ney for  the  plaintiff.  On  this  affidavit  a  summons, 
returnable  on  the  23d  day  of  February,  1903,  was 
issued  to  the  sheriff  of  Dixon  county,  who  thereupon 
deputized  Frank  A.  Blanchard  of  Sioux  City,  Iowa,  to 
serve  the  same  on  the  defendants,  who  were  residents  of 
the  state  of  Iowa.  By  this  summons  defendants  were  re- 
quired to  answer  the  plaintiff's  petition  on  the  16th  day  of 
March,  1903.  On  the  11th  day  of  February,  1903,  this 
summons  was  returned,  verified  in  the  following  manner: 
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"Subscribed  and  sworn  to  before  me  and  in  my  presence 
on  this  11th  day  of  February,  1903.  (Seal.)  0,  L.  Joy, 
Notary  Public." 

Defendants  William  A.  Dean  and  Emma  E.  Dean  filed 
a  special  appearance,  excepting  to  the  jurisdiction  of  the 
court,  on  the  14th  day  of  March,  1903.  This  special  ap- 
pearance attacked  the  suflSciency  of  the  affidavit  for  serv- 
ice by  publication,  the  sufficiency  of  the  return  to  the 
service  of  summons,  and  the  sufficiency  of  the  copy  of  sum- 
mons served  upon  defendants.  The  motion  was  sup- 
ported by  the  affidavits  of  defendants,  to  which  the  copy 
of  summons  was  attached.  On  the  11th  day  of  May,  1903, 
before  the  exceptions  to  tie  jurisdiction  by  defendants 
had  been  disposed  of^  the  plaintiff  filed  a  motion,  asking 
leave  of  the  court  to  amend  his  affidavit  for  notice  by  pub- 
lication for  the  reason  that  the  record  shows  that  the 
affidavit  on  file  was  sworn  to  before  one  of  the  attorneys 
in  the  case  He  also  asked  leave  to  amend  the  return  of 
Frank  A.  Blanchard  to  the  service  of  summons  by  having 
the  return  verified  before  an  officer  duly  authorized  to  ad- 
minister the  oath.  The  motion  further  asked  that  all 
these  entries  be  made  nunc  pro  tunc.  The  special  ap- 
pearance and  the  motion  to  amend  the  affidavit  and 
the  return  of  the  service  of  summons  were  considered  to- 
gether at  the  time  the  leave  was  asked,  and  the  court 
found  that  the  affidavit  for  publication  was  defective  and 
voidable,  that  the  return  of  the  officer  to  service  of  sum- 
mons was  insufficient,  that  the  copy  of  summons  served 
upon  said  defendants  was  not  properly  certified  by  the 
seal  of  the  clerk  of  the  district  court  for  Dixon  county. 
and  that  the  court  was  without  jurisdiction  of  the  per 
sons  of  defendants  William  A.  Dean  and  Emma  E.  Dean 
The  court  also  entered  the  following  judgment  and  find 
ing  on  plaintiff^s  motion  to  amend  the  process:  "Plain 
tiff's  motion  to  amend  his  affidavit  for  publication  and 
return  of  officer  nunc  pro  tunc  coming  on  to  be  heard 
contemporaneously  with  special  appearance  is  overruled; 
but   plaintiff   is   given    leave    to    amend    both    affidavit 
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and  return  of  summons."  Plaintiff  nev»  tendered  an 
amended  affidavit  and  return,  but,  instead,  prosecuted 
error  from  this  order  to  this  court.  His  petition  in  error 
was  dismissed  in  an  unofficial  opinion  reported  in  5  Neb, 
(Unof.)  523,  on  the  ground  that  the  order  quaBhing  the 
service  was  not  a  final  order.  At  a  subsequent  term  of 
the  district  court  held  on  June  6,  1904,  the  plaintiff  ap- 
peared by  his  attorney  and  asked  for  a  default  against 
defendants  William  A.  Dean  and  wife.  The  motion  was 
refused  by  the  trial  court  on  his  own  instance,  and  plain- 
tiff offered  to  introduce  testimony  against  these  defend- 
ants tending  to  show  their  liability.  This  offer  was  de- 
nied by  the  court  for  the  reason  that  he  had  no  jurisdic- 
tion of  the  persons  of  these  defendants,  and  the  court 
thereupon  dismissed  the  plaintiff's  petition  as  to  defend- 
ants William  A.  Dean  and  Emma  E.  Dean.  To  reverse 
this  judgment  plaintiff  brings  error  to  this  court 

Plaintiff's  contention  is  that,  while  the  process  by 
which  he  sought  to  obtain  jurisdiction  of  defendants  Dean 
and  wife  was  defective,  yet  it  was  voidable  and  not  void, 
and  therefore  he  should  have  been  permitted  to  amend  his 
process  by  a  nunc  pro  tunc  entry  made  in  the  first  in- 
stance. Even  if  this  contention  should  be  deemed  meri- 
torious, for  the  sake  of  the  argument,  we  are  still  unable 
to  see  how  plaintiff  has  placed  himself  in  a  position  to 
complain  of  the  action  of  the  trial  court  in  refusing  to 
make  a  nunc  pro  tunc  entry  in  connection  with  his  leave 
to  amend.  By  our  former  decision  of  this  case,  we  held 
that  the  refusal  to  allow  the  amendment  of  the  process 
nunc  pro  tunc  was  not  a  final  order  which  could  be  re- 
viewed by  this  court  Now,  when  the  mandate  accom- 
panying this  decision  was  returned,  plaintiff  did  not  ten- 
der any  amended  affidavit  for  publication  or  any  amended 
return  of  service  of  summons,  but,  on  the  contrary,  he 
moved  for  a  default  against  the  defendants  on  the  process 
which  had  been  quashed  by  the  court  Defendants  prop- 
erly made  no  further  appearance  in  the  case.  While,  as 
contended  by  counsel   for  plaintiff  in  error,   the  same 


Vol.  76]  JANUARY  TERM,  1906.  171 


Goldie  T.  Stewart. 


liberal  rule  that  applies  to  amendments  of  pleadings  under 
the  code  is  ordinarily  applied  to  amendments  to  process, 
it  is  also  true  that,  when  leave  to  amend  a  process  is 
granted  and  no  amendment  is  made,  the  party  will  be 
deemed  to  have  elected  to  stand  on  the  original  process, 
the  same  as  he  would  on  an  original  pleading  which  he 
had  failed  to  amend  after  leave  to  do  so  was  granted. 
Under  this  rule,  plainfiff  stood  asking  for  a,  default  on  a 
defective  process,  which  had  been  successfully  attacked 
by  special  appearance  before  answer  day.  Consequently, 
he  is  in  no  position  to  complain  of  the  action  of  the  trial 
court  in  denying  his  motion  for  a  default,  or  in  refusing 
to  admit  evidence  tending  to  show  the  liability  of  the  de- 
fendants, or  in  dismissing  the  action  as  to  them. 

It  is  urged  by  plaintiff  in  error  that,  unless  he  had  been 
permitted  to  amend  his  process  nunc  pro  tunc,  his  cause 
of  action  would  have  been  barred  by  the  statute  of  limita- 
tions, and  that  an  amendment  as  of  the  date  at  which 
leave  to  amend  was  granted  would  have  availed  him  noth- 
ing as  against  such  a  plea.  Be  this  as  it  may,  there  is 
no  way  by  which  we  have  a  right  to  anticipate  what  de- 
fense defendants  would  have  interposed  against  plaintiff's 
prayer  for  a  foreclosure  of  the  mortgage,  had  they  been 
legally  served.  They  might  have  pleaded  the  statute  of 
limitations,  or  they  might  have  pleaded  payment  of  the 
indebtedness,  or  they  might  have  denied  the  execution  of 
the  mortgage ;  and  whether  or  not  the  refusal  to  allow  the. 
amendment  of  the  process  nunc  pro  tunc,  if  error  at  all, 
was  prejudicial  to  plaintiff  could  only  be  determined  after 
defendants  were  properly  in  court  and  had  pleaded  to  the 
cause.  Plaintiff  should  have  amended  his  process  so  as 
to  give  the  court  jurisdiction  over  the  persons  of  the  de- 
fendants, and,  having  done  so,  if  they  pleaded  the  statute 
of  limitations  as  a  defense,  he  could  then  have  insisted  on 
his  right,  if  he  had  any,  to  have  the  amendment  relate 
bacrk  to  the  date  of  the  original  prooesa.  If  the  court  had 
refused  him  such  right,  and  sustaintnl  the  defense  of  limi- 
tation and  rendered  a  judgment  in  favor  of  the  defendants 
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on  such  plea,  then  plaintiff  would  have  had  a  final  order 
of  the  court  prejudicial  to  his  right,  which  he  could  have 
presented  for  review.  But,  having  tendered  no  amend- 
ment, his  right  to  a  default  stands  on  the  validity  of  his 
original  process. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Ames  and  Lbtton,  CO.,  concur. 

By  the  Court:  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


David  Bradley  &  Company,  appellee,  v.  Union  Pacific 
Railroad  Company,  appellant. 

Filed  Mabch  22,  1906.    No.  14,080. 

Specific  performance  of  a  contract  for  the  sale  of  real  estate  will  not 
be  awarded  at  the  suit  of  the  vendee  or  his  assignee,  where  the 
evidcmce  discloses  gross  laches  in  making  the  payments  stipulated 
for  in  the  contract,  where  time  is  made  of  the  essence  of  the 
contract  by  the  agreement  of  the  parties. 

Appeal  from  the  district  court  for  DouglaB  county; 
Willis  G.  Sears,  Judge.    Reversed  and  dismissed. 

John  N.  Baldwin  and  Edson  Rich^  for  appellant 
Flickinger  Bros,  and  Baldrige  d  De  Bord,  contra. 

Oldham,  O. 

This  was  an  action  for  specific  performance  of  certain 
land  contracts  entered  into  by  the  Union  Pacific  Railway 
Company  with  one  Michael  O'Neill,  and  assigned  by  him 
to  plaintiff,  David  Bradley  &  Company,  to  secure  an  in- 
debtedness from  O'Neill  to  the  plaintiff.  There  was  a 
trial  of  the  issues  to  the  court,  and  a  judgment  for  the 
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plaintiff;  and  a  finding  that  plaintiff  was  entitled  to  a 
specific  performance  of  the  contracts  sued  upon;  that  the 
value  of  plaintiff's  interest  in  the  contracts  was  equal  to 
the  amount  of  the  indebtedness  which  the  contracts  were 
given  to  secure,  and  a  decree  that,  if  the  defendant  should 
pay  the  amount  of  plaintiff's  debt  and  interest  within  20 
days  of  the  judgment,  the  lien  should  be  canceled  and 
satisfied,  and  that,  if  defendant  should  fail  to  pay  the  in- 
debtedness for  more  than  20  days  from  the  date  of  the 
judgment,  plaintiff  should  be  decreed  a  specific  perform- 
ance of  tike  contracts  on  payment  of -the  amounts  found 
due  thereon  from  plaintiff.  To  reverse  this  judgment  de- 
fendant has  appealed  to  this  court. 

The  facts  underlying  the  controversy  are  that  on  the 
31st  day  of  May,  1884,  the  Union  Pacific  Railway  Com- 
pany sold  to  Michael  O'Neill  two  sections  of  railroad  land 
in  Deuel  county,  Niebraska,  the  sale  being  evidenced  by 
eight  separate  contracts,  each  for  a  particular  quarter 
section  of  the  land.  These  contracts  provided  for  the 
jmyment  of  the  purchase  price  in  ten  equal  annual  pay- 
ments, with  interest  on  the  deferred  payments.  The  con- 
tracts contained,  among  others,  the  following  condition: 
"And  it  is  hereby  agreed  and  covenanted  by  the  parties 
hereto  that  time  and  punctuality  are  material  and  essen- 
tial ingredients  of  this  contract,  and  in  case  the  second 
party  shall  fail  to  make  the  payments  aforesaid,  and  each 
of  them,  punctually,  and  on  the  strict  terms  and  times 
above  limited,  and  likewise  to  perform  and  complete  all 
and  each  of  his  agreements  and  stipulations  aforesaid 
strictly  and  literally,  without  any  failure  or  default,  then 
this  contract,  so  far  as  it  shall  bind  said  first  party,  shall 
become  utterly  null  and  void,  and  all  rights  and  interests 
hereby  created  or  then  existing  in  favor  of  or  derived 
from  the  second  party,  shall  utterly  cease  and  determine." 
O'Neill  made  the  first  payment  on  these  contracts  in  cash 
and  three  subsequent  payments  for  the  years  1886,  1887, 
and  1888  and  no  other  payments  have  ever  been  made  on 
the  contracts.     On  the  25th  of  February,  1886,  O'Neill, 
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with  the  consent  of  the  railway  company,  assigned  tlie 
contracts  in  dispute  to  Charles  A.  Wilson,  of  Chicago, 
Illinois,  as  collateral  security  for  the  sum  of  |2,900  owed 
him  by  O'Neill,  and  on  the  14th  day  of  October,  1892, 
O'Neill  made  a  conveyance  of  his  interest  in  the  contracts 
in  dispute  to  plaintiff  David  Bradley  &  Company,  to 
secure  an  indebtedness  of  1957.75  owed  to  said  company. 
This  instrument  was  made  subject  by  its  terms  to  the 
prior  assignment  of  the  contracts  to  Charles  A.  Wilson, 
and  was  duly  recorded  in  Deuel  county.  After  O'Neill 
ceased  making  payments  on  the  contracts  in  issue,  the 
railway  company  corresponded  with  Charles  A.  Wilson 
and  urged  him  to  make  the  deferred  payments  on  the  land. 
After  considerable  correspondence  with  Wilson  and  after 
one  of  the  employees  of  the  railway  company  had  called 
personally  upon  him,  Wilson,  not  caring  to  make  any 
further  payments  to  protect  his  security,  returned  the 
contracts  to  the  company,  with  a  letter  urging  it  to  give 
O'Neill  until  the  15th  of  August,  1893,  either  to  pay  up 
all  the  contracts  or  to  make  payments  as  he  was  able  on 
a  portion  of  them.  In  response  to  this  request,  the  com- 
pany refrained  from  canceling  any  of  the  contracts  when 
received.  O'Neill,  however,  never  made,  nor  attempted  to 
make,  any  further  payments  on  any  of  the  contracts.  The 
company  then  made  an  effort  to  get  the  plaintiff,  David 
Bradley  &  Company,  to  pay  the  balance  due  on  the  con- 
tracts. In  1896  the  plaintiff  wrote  to  the  land  depart- 
ment of  the  Union  Pacific  Railway  Company  to  get  the 
amount  of  the  indebtedness  on  the  contracts.  The  rail- 
way company  informed  plaintiff  of  the  amount  due,  in  a 
letter  stating  that  on  the  receipt  of  the  amount  a  deed 
to  the  land  would  be  issued  to  the  plaintiff.  It  appears 
that  on  the  receipt  of  this  information  plaintiff  sent  one 
of  its  traveling  agents  to  examine  the  land  and  report  its 
probable  value;  but,  when  the  report  was  received,  the 
plaintiff,  as  it  claims,  declined  to  pay  on  the  contracts 
and  take  a  deed,  because  it  feared  that  the  receivers  of  the 
Union  Pacific  Railway  Company  had  not  sufficient  au- 
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thority  to  execute  a  valid  conveyance.  After  this  the  em- 
ployees of  the  railway  company's  land  department  made 
several  requests  to  plaintiff  to  complete  the  contracts  and 
notified  plaintiff  that  the  contracts  would  be  canceled  if 
tiiey  were  oot  paid. 

In  1899  the  Union  Pacific  Railway  Company  was  suc- 
ceeded in  the  ownership  and  control  of  the  railway  system 
and  the  lands  in  dispute  by  the  Union  Pacific  Railroad 
Company,  which  company  canceled  the  contracts,  and 
sold  the  land  to  William  Law  on  the  18th  day  of  October, 
1899.  Later  William  Law  assigned  his  contracts  of  pur- 
chase to  James  Q.  Piercey,  the  present  owner,  whom  plain- 
tiff attempted  to  make  a  party  defendant  in  the  present 
suit  On  February  23,  1901,  plaintiff  by  its  attorneys, 
sent  the  following  communication  to  the  railroad  com- 
pany: "Feb.  23,  1901.  B.  McAllister,  Esq.,  Land  Com- 
missioner, U.  P.  Ry.,  Omaha,  Neb.  Dear  Sir:  Our  clients, 
David  Bradley  &  Co.,  in  1892,  procured  an  assignment  of 
the  contracts  of  one  M.  O'Neill  to  sections  one  and  thirteen 
in  Twp.  12,  R.  44,  Deuel  county,  Nebraska,  which  assign- 
ment was  placed  of  record  in  Deuel  county  and  recorded 
in  book  1,  page  211.  The  contracts  number  from  78,703 
to  78,776,  and  from  75,307  to  75,310,  inclusive,  and  were 
made  to  secure  to  David  Bradley  &  Co.  the  sum  of  $957.75, 
due  on  said  d^te.  They  wish  to  redeem  and  pay  the  bal- 
ance due  on  the  O'Neill  contracts  to  your  company  and 
receive  from  it  a  deed  for  the  property.  Please  advise  us 
as  to  what  amount  will  be  necssary  to  redeem  one  or  both 
of  said  sections  under  the  O'Neill  contracts,  and  oblige, 
yours  very  truly,  Flickinger  Bros."  The  railroad  company 
replied  to  this  letter,  as  follows :  "Omaha,  Neb.,  Feb.  25, 
1901.  Messrs.  Flickinger  Bros.,  Council  Bluffs,  Iowa. 
Gentlemen:  In  reply  to  your  favor  of  the  23d  inst,  would 
say,  that  Sec.  13-12-44  has  been  sold  and  contract  is  in  good 
standing,  and  Sec.  1  is  for  sale  at  |1.75  per  acre,  aa  per 
terms  on  inclosed  slip.  Yours  truly,  B.  A.  McAllister, 
Land  Com^r."  After  this  correspondence  the  present  suit 
was  instituted. 
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There  are  many  reafions^  in  our  view,  why  the  judgment 
of  the  district  court  in  this  cause  should  not  stand,  one  of 
which,  however,  will  suflftce  for  the  conclusion  reached. 
By  the  terms  of  the  contract;S  of  purchase  of  the  lands  in 
controversy,  time  and  punctuality  of  payment  are  made 
of  the  essence  of  the  agreement  While  it  is  true,  as  con- 
tended by  counsel  for  appellee,  that  forfeitures  are  never 
favored,  either  in  equity  or  at  law,  and  while  it  is  also 
true  that  very  slight  proof  will  be  held  sufficient  to  show 
a  waiver  as  to  the  date  of  payment  on  a  contract  of  pur- 
chase of  real  estate,  because  of  the  disfavor  in  which  for- 
feitures are  regarded  in  courts  of  equity,  yet  this  rule  is 
always  made  to  depend  on  a  showing  of  diligence  in  fact 
by  the  vendee  in  making  the  payments  and  the  further 
showing  of  a  reasonable  excuse  for  the  failure  of  a  strict 
compliance  with  the  letter  of  the  contract  This  prin- 
ciple is  clearly  set  forth  in  1  Story,  Equity  Jurisprudence 
(12th  ed.),  sec.  776,  as  follows:  "It  is  true  that  courts  of 
equity  have  regard  to  time,  so  far  as  it  respects  the  good 
faith  and  diligence  of  the  parties.  But  if  circumstances  of 
a  reasonable  nature  have  disabled  the  party  from  a  strict 
compliance,  or  if  he  comes,  recenti  facto,  to  ask  for  a  spe- 
cific performance,  the  suit  is  treated  with  indulgence,  and 
generally  with  favor  by  the  court.  But  then,  in  such  cases, 
it  should  be  clear  that  the  remedies  are  mu|ual ;  that  there 
has  been  no  change  of  circumstances  affecting  the  char- 
acter or  justice  of  the  contract;  that  compensation  for  the 
delay  can  be  fully  and  beneficially  given ;  that  he  who  asks 
a  specific  performance  is  in  a  condition  to  perform  his  own 
part  of  the  contract ;  and  that  he  has  shown  himself  ready, 
desirous,  prompt,  and  eager  to  perform  the  contract 
Even  where  time  is  of  the  essence  of  the  contract,  it  may 
be  waived  by  proceeding  in  the  purchase  after  the  time 
has  elapsed;  and  if  time  was  not  originally  made  by  the 
parties  of  the  essence  of  the  contract,  yet  it  may  become  so 
by  notice,  if  the  other  party  is  afterwards  guilty  of  im- 
proper delays  in  completing  the  purchase.'*  This  doctrine 
has  been  recognized  and  approved  by  this  court  in  our 
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holdings  in  McAusland  v.  Pundt,  1  Neb.  211;  Morgan  v. 
Bergen,  3  Neb.  209;  Canfield  v.  Tillotaon,  25  Neb.  857; 
Brown  v.  XJlrich,  48  Neb,  409;  Whiteman  v.  Perkins,  56 
Neb.  181,  and  Jewett  v.  Black,  60  Neb.  173. 

Now,  under  the  undisputed  facts  in  the  case  at  bar, 
plaintiff  took  an  assignment  of  O'Neill's  interest  in  the 
contracts  in  issue,  subject  to  Wilson's  lien  of  f  2,900  in  1892^ 
for  collateral  security  of  a  bona  fide  indebtedness  existing 
between  O'Neill  and  plaintiff.  Under  this  assignment 
plaintiff  had  a  right  to  discharge  the  Wilson  lien  and  to 
protect  its  security  by  making  the  deferred^  payments  on 
the  contracts.  Diligence  in  business  would  hare  suggested 
that,  when  the  assignment  was  taken  by  the  plaintiff,  it 
should  have  inquired  as  to  the  condition  of  the  payments, 
for  a  default  of  which  a  forfeiture  was  provided  by  the- 
plain  terms  of  the  contracts;  but  it  apparently  made  no 
such  inquiry  at  the  time  it  received  the  assignment.  This 
tardiness  of  inquiry  is  sought  to  be  explained  by  saying 
that  the  plaintiff  naturally  thought  that  O'Neill  or  Wil- 
son would  make  the  payments  as  they  came  dua  If  we 
should  accept  this  wholly  unsatisfactory  excuse  for  the 
want  of  any  inquiry  at  that  time,  we  are  next  confronted 
with  the  fact  that  in  1896,  eight  years  after  the  contracts 
were  subject  to  forfeiture  for  nonpayment  of  six  out  of 
ten  instalments  due  thereon,  plaintiff  did  make  inquiry 
as  to  the  exact  status  of  the  contracts,  and  received  the 
information  asked  for  from  the  land  department  of  the 
railroad  company,  with  an  offer,  even  at  that  late  date,  to 
make  plaintiff  a  deed  to  the  land  if  it  would  pay  the 
amount  then  due.  And,  again,  for  two  years  after  this 
communication  the  agents  of  the  company  frequently  re- 
quested plaintiff  to  comply  with  the  belated  terms  of  pay- 
ment, and  plaintiff  continued  to  neglect  the  offer,  claim- 
ing as  an  excuse  for  its  gross  laches  that  it  doubted  the  au- 
thority of  the  receivers  in  charge  of  the  property  to  make 
a  valid  conveyance  of  the  lands.  Now,  if  we  were  content 
to  treat  this  latter  excuse  as  a  reasonable  and  conscien- 
tious explanation  of  plaintiff's  delay,  we  are  still  con- 
15 
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fronted  with  the  further  fact  that  from  1899  down  to  the 
date  of  the  letter  set  forth  in  the  opinion  plaintiff  still 
continued  to  sleep  on  its  rights^  even  after  the  lands  had 
parsed  to  the  defendant,  .whose  authority  to  make  a  con- 
veyance thereof  is  not  and  cannot  be  questioned. 

From  all  these  facts  we  are  compelled  to  find  that  plain- 
tiff haB  been  guilty  of  gross  laches  in  protecting  its  security 
against  the  overdue  payments  on  the  contracts,  during  a 
period  of  nine  years,  and  we  are  unable  to  resist  the  sug- 
gestion that,  but  for  the  recent  rise  in  value  of  lands  in 
western  Nebraska,  this  suit  would  never  have  been  insti- 
tuted. Here  is  a  fair  portrayal  of  plaintiff's  diligence,  as 
reflected  from  the  record.  While  the  gates  of  opportunity 
stood  long  ajar  for  the  full  protection  of  its  security,  it 
-doubted  the  quality  of  mercy  offered,  and  slumbered  and 
slept.  When  all  reasonable  doubt  as  to  the  authority  to 
make  the  conveyance  was  removed  by  the  purchase  of  the 
property  by  the  defendant,  it  turned  over,  and  continued 
to  snore,  and  nothing  but  the  powerful  restorative  of  a 
sudden  rise  in  the  price  of  western  lands  sufficed  to  arouse 
it  from  its  Rip  Van  Winkle  sleep. 

Finding  no  equity  or  conscience  in  the  bill,  we  recom- 
mend that  the  judgment  of  the*  district  court  be  reversed 
and  the  plaintiff's  petition  dismissed. 

Ambs  and  Eppeeson,  00.,  concur. 

By  the  Oourt:  For  the  reasons  given  in  the  forgoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed  and  the  plaintiff's  petition  be  dismissed. 

Bevessbd. 
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John  A.  MoCreary  bt  al.,  appellants,  v.  John  A. 
Grmohton  et  al.,  appellees. 

FiUBD  BCaboh  22.  1906.    No.  14»108. 

1.  Case  Followed.    Bhelby  v.  Oreighton,  65  Neb.  486,  approved  and 

followed  80  far  as  applicable  to  the  present  issues. 

2.  Infants:    Judgment:    Vacating:    Limitations.    A  Judgmemt  of  a 

court  of  competent  Jurisdiction  against  a  minor  defendant  proper- 
ly served  and  represented  will  not  be  set  aside  on  account  of 
the  minority  of  the  defendant,  unless  the  action  for  that  purpose 
is  commenced  within  one  year  after  the  minor  arrives  at  the 
age  of  twenty-one  years,  as  provided  in  section  442  of  the  code; 
after  that  time  a  judgment  against  a  minor  defendant  will  be 
set  aside  only  for  such  causes  as  are  sufficient  to  set  aside  a 
Judgment  against  an  adult 

8. :   Judgment.    A  minor,  suing  as  a  plaintiff  on  a  cause  of 

action*  will  be  bound  by  the  Judgment  rendered  therein  the  same 
as  an  adult  would  be.  If  the  suit  was  brought  and  prosecuted  in 
good  faith  for  the  minor's  benefit 

4.  Judgment:  Res  Judicata.  Prior  judgment  rendered  in  the  matter 
of  the  estates  of  Edward  Creighton  and  of  Mary  Lucretia  Oreigh- 
ton, and  pleaded  as  a  defense  in  this  action,  examined,  and  held 
to  constitute  a  bar  to  the  cause  ci  action  instituted  by  the 
plaintiffs  herein. 


Appesal  from  the  district  court  for  Douglas  county: 
Alexander  0.  Troup,  Judge.    Affirmed. 

Henry  P.  Stoddart,  for  appellants. 

Woolworth  d  McHugh,  J.  J.  O^Connor  and  J.  A.  O. 
Kennedy,  contra. 

Oldham,  O. 

Plaintiflfs  in  this  action  are  four  of  the  six  surviving 
children  of  Mary  A.  McCreary,  and  as  such  children  are 
legatees  of  the  will  of  Mary  Lucretia  Oreighton,  wife  of 
Edward  Oreighton,  deceased.  They  bring  this  action  for 
an  accounting  against  John  A.  Oreighton,  as  administra- 
tor of  the  estate  of  Edward  Oreighton,  and  against  John 
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A.  Creighton,  Hermann  Eountz,  and  James  Creighton,  as 
executors  and  trustees  of  the  will  of  Mary  Lucretia 
Creighton.  The  other  two  surviving  children  of  Mary  A. 
McCreary  having  refused  to  join  as  plaintiffs  in  the  ac- 
tion were  named  as  defendants.  There  was  a  trial  of  the 
issues  before  one  of  the  judges  of  the  district  court  for 
Douglas  county,  Nebraska,  and  a  judgment  in*  favor  of  de- 
fendants, from  which  plaintiffs  have  appealed  to  this 
court 

A  suit,  involving  practically  the  same  issues  and  insti- 
tuted by  Mary  B.  Shelby,  daughter  and  only  child  of 
Joseph  Creighton,  and  likewise  a  legatee  of  the  will  of 
Mary  Lucretia  Creighton,  was  before  this  court  for  review 
and  adjudication  in  the  case  of  Shelby  v.  Creighton,  65 
Neb.  485,  to  which  reference  will  be  made  as  to  such  of 
the  issues  as  are  common  to  the  two  cases. 

The  facts  underlying  the  controversy  are  that  on  the  5th 
day  of  November,  1874,  Edward  Cj-eighton,  a  resident  of 
Douglas  county,  died,  intestate,  seized  and  possessed  of  a 
very  valuable  estate  of  both  personalty  and  realty.  John 
A.  Creighton  was  duly  appointed  and  qualified  as  admin- 
istrator of  the  estate  in  Nebraska.  Deceased  left  a  widow, 
Mary  Lucretia  Creighton,  but  no  children  surviving  him, 
and,  according  to  the  laws  of  this  state,  the  personalty  all 
descended  to  the  widow.  On  January  23,  1876,  Mary 
Lucretia  Creighton,  widow  of  Edward  Creighton,  died 
testate,  leaving  a  will,  which  was  duly  admitted  to  pro- 
bate in  Douglas  county,  and  in  which  John  A.  Creighton, 
Hermann  Kountz,  and  James  Creighton  were  named  as 
executors  and  trustees  of  the  funds  of  the  estate.  By  this 
will,  about  three-twentieths  of  the  estate  was  to  be  held  in 
trust  by  the  executors  of  the  will  and  the  interest  thereon 
was  to  be  paid  to  Mary  A.  McCreary,  sister  of  Edward 
Creighton,  during  her  life,  and  at  her  death  the  trust 
funds  were  to  be  distributed  among  her  children  on  their 
coming  of  age.  Mary  A.  McCreary  departed  this  life  on 
November  15, 1898. 

At  the  time  of  hi^  death,  Edward  Creightoii  was  pos- 
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sessed  of  an  interest  in  the  partnership  finn,  known  as 
"Edward  Oeighton  &  Company,"  which  owned  a  large 
herd  of  cattle  and  horses  and  ranch  furniture  and  fixtures 
in  the  state  of  Wyoming.  On  the  19th  day  of  January, 
1875,  one  Charles  H.  Hutton  applied  to  the  probate  court 
of  Albany  county,  Wyoming,  for  letters  of  ancillary  ad- 
ministration on  the  estate  of  the  intestate  situated  in  the 
territory,  now  state,  of  Wyoming.  At  this  time  Thomas  A. 
McShane,  a  member  of  the  partnership  firm,  was  in  pos- 
session of  the  herd  of  cattle  in  Wyoming,  and  resisted  the 
application  of  Hutton  for  letters  of  administration,  claim- 
ing the  right,  under  the  statutes  of  Wyoming,  to  admin- 
ister upon  the  estate  as  a  surviving  partner  of  the  firm.  The 
provisions  of  the  statutes  of  Wyoming,  under  which  this 
application  was  made  and  granted,  are  set  out  in  the  opin- 
ion in  Bhelby  v.  Creighton,  supra,  and  need  not  be  re- 
peated here.  Suffice  it  to  say  that  McShane  fil^d  his  bond, 
which  was  duly  approved,  and  entered  upon  the  adminis- 
tration of  the  affairs  of  the  partnership  and  continued 
such  administration  until  the  year  1877.  The  letters  of 
administration  issued  to  Hutton  were  revoked  by  a  final 
order  of  the  supreme  court  of  the  territory  of  Wyoming. 
On  the  16th  day  of  January,  1877,  an  application  was 
made  by  McShane  and  other  surviving  partners  for  an 
order  of  the  court  to  sell  the  partnership  property  in  the 
city  of  Cheyenne  on  the  25th  day  of  January  following. 
When  this  sale  was  had,  John  A.  Creighton,  through  his 
confidential  clerk,  bid  the  sum  of  |75,000  for  the  property, 
and,  being  the  highest  bidder,  the  property  was  sold  to 
him.  The  sale  was  duly  reported  to  the  Wyoming  courjb 
and  was  confirmed.  Thomas  A.  McShane  was  appointed 
administrator  de  honis  non  of  the  estate  of  Edward  Creigk- 
ton  situate  in  Wyoming,  and  received  from  himself,  as 
such  administrator,  the  proceeds  of  the  sale  of  the  prop- 
erty and  transmitted  the  same,  by  order  of  the  Wyoming 
court,  to  John  A.  Creighton,  the  local  administrator  of  the 
estate  in  Douglas  county,  who  likewise  transmitted  the 
proceeds  of  the  sale  to  the  executors  and  trustees  of  the 
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will  of  Mary  Lucretia  Oreighton.  ^  The  executors  and  trus- 
tees then  distributed  the  proceeds  of  the  sale  according 
to  the  provisions  of  the  will.  Thomas  A.  McShane  there- 
after made  a  final  settlement  of  the  estate  of  Edward 
Oreighton  in  the  territory  of  Wyoming  and  procured  his 
discharge  as  administrator. 

Thereafter,  on  the  8th  day  of  April,  1879,  John  A. 
Oreighton  filed  in  the  county  court  of  DouglaB  county  a 
final  account  of  his  doings  as  administrator  of  the  estate  of 
Edward  Oreighton,  and  a^iked  for  an  allowance  of  the  ac- 
count and  for  his  final  discharge  as  such  administrator. 
On  the  lOth  day  of  May,  1879,  Mary  A.  McOreary  ap- 
peared by  her  attorney  and  filed  her  objections  to  the  al- 
lowance of  this  account  An  amendatory  and  supplemen- 
tary account  was  filed  by  the  administrator  on  November 
17,  1879,  and  on  the  first  day  of  March,  1880,  Mary  A. 
McOreary  filed  objections  to  the  amended  and  supple- 
mentary account  Upon  the  hearing  of  the  objections,  the 
court  found  that  several  of  the  interested  parties  were  not 
before  the  court,  and  accordingly  ordered  that  a  suit  be 
brought  in  a  court  of  competent  jurisdiction,  to  which  all 
parties  in  interest  should  be  made  parties,  for  the  determi- 
nation of  the  issues  arising  on  the  objections  to  the  final 
account  of  the  administrator.  On  December  2,  1880,  in 
compliance  with  this  order,  Mrs.  McOreary,  for  herself 
and  all  others  similarly  situated,  instituted  a  suit,  involv- 
ing the  identical  issues  now  sought  to  be  relitigated  by  her 
children,  in  the  district  court  for  DouglaB  county.  "Mr. 
McOreary,  father  of  the  plaintiffs,  appeared  as  next  friend 
of  all  the  children,  and  on  his  application  they  were  made 
parties  plaintiff  in  the  action.  The  coexecutors  of  John 
A.  Oreighton,  namely,  Hermann  Kountz  and  James 
Oreighton,  also  appeared  by  their  attorney  as  parties 
plaintiff  in  the  cause.  During  the  pendency  of  this  suit, 
it  appears  that  John  A.  Oreighton  paid  f  50,000  to  Mrs. 
McOreary  in  compromise  of  her  claim  against  him,  and 
this  sum  was  added  to  the  trust  fund  of  her  estate  and 
subsequently  distributed.     The  case^  however,  proceeded 
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to  judgment^  and,  as  appears  from  the  record,  all  the  tes- 
timony taken  was  considered  by  the  court  and  the  cause 
was  argued  by  counsel  for  plaintiffs  and  defendant,  and 
the  court  on  full  consideration  of  the  issues  found  in 
favor  of  the  defendant  and  rendered  judgment  on  such 
finding  on  the  2d  day  of  April,  1883.  In  the  same  year  the 
final  account  of  John  A.  Oreighton,  as  administrator  of  the 
estate  of  Edward  Creighton,  was  allowed  and  he  was  dis- 
charged by  the  probate  court  In  this  proceeding,  also,  the 
plaintiffs  were  represented  by  a  duly  appointed  guardian 
ad  litem.  No  appeal  was  ever  taken  from  either  of  these 
orders  or  judgments,  and  no  suit  was  instituted  to  reopen 
these  judgments  until  1902,  when  the  instant  suit  was 
filed. 

In  June,  1882,  the  trustees  of  the  will  of  Mary  L. 
Creighton  tendered  their  resignation  to  the  district  court 
for  Douglas  county.  Mary  A.  McCreary  and  all  her  chil- 
dren were  made  parties  defendant  in  this  suit,  and  a  guar* 
dian  dd  litem  was  appointed  for  the  minor  defendants. 
Mrs.  McCreary  and  her  children  in  this  action  filed  a 
petition,  asking  that  John'  McCreary,  plaintiffs^  father,  be 
appointed  trustee  of  Mrs.  McCreary's  interest  in  the  estate, 
instead  of  those  resigning.  After  proof  as  to  a  proper 
administration  of  the  trust  was  taken,  the  trustees  were 
discharged,  and  John  McCreary  was  appointed  in  their 
stead.  John  McCreary  accordingly  executed  his  bond 
and  proceeded  with  the  administration  of  the  trust  The 
youngest  of  the  plaintiffs  arrived  at  majority  on  August 
18, 1893,  a  little  more  than  nine  years  before  this  suit  was 
instituted.  In  the  year  1893,  the  father,  as  trustee,  made 
a  distribution  among  the  children  according  to  the  terms 
of  the  will.  On  January  10, 1895,  plaintiffs  and  the  other 
children  of  Mrs.  McCreary,  all  being  of  full  age,  joined  in 
signing  a  release  of  the  sureties  on  the  bond  of  their  father 
as  trustee  of  their  interests  in  Mrs.  Creighton^s  will. 

Now,  the  questions  which  we  are  asked  to  readjudicate 
are:  First,  as  to  the  validity  of  the  proceedings  of  the 
probate  court  of  Wyoming  in  the  ancillary  administration 
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of  the  estate  in  that  territory  by  Thomas  A.  McShane;  and, 
second,  as  to  the  validity  of  tiie  purchase  of  the  herd  of 
cattle  by  John  A.  Creighton.  Both  of  these  questions  were 
before  this  court  in  Shelby  v,  Creighton^  supra^  and  with 
reference  to  the  first  it  was  there  said : 

"The  decree  of  the  probate  court  of  Albany  county, 
Wyoming,  settling  and  allowing  the  account  of  T.  A.  Mc- 
Shane as  suryiying  partner,  is  analogous  to  a  decree 
settling  and  allowing  the  final  account  of  an  administra- 
tor. Such  decrees  are  conclusive,  upon  all  parties,  of 
every  matter  involved,  until  reversed  or  set  aside  in  a 
direct  proceeding.  •  •  •  The  decree  settling  and 
allowing  the  final  account  of  T.  A.  McShane  as  surviving 
partner,  while  a  part  of  the  probate  proceedings,  was  in 
effect  an  adjustment  of  the  partnership  accounts,  and 
necessarily  involved  the  question  of  his  relation  to  the  firm. 
•  *  *  In  our  opinion,  the  decree  is  as  conclusive  upon 
that  proposition  as  one  adjusting  the  accounts  between 
partners,  entered  by  a  court  of  equity  in  a  suit  between 
partners,  brought  for  that  purpose  would  be.*' 

With  reference  to  the  bid  of  John  A.  Creighton,  the  Ne- 
braska administrator,  it  was  held  that  at  most  the  sale 
under  this  bid  was  only  voidable,  and  that  an  afBrmance 
of  the  sale  would  be  implied  by  an  unreasonable  delay  of 
the  cestuia  que  trust  in  disaffirming  it. 

We  are  next  asked  to  examine  the  facts  sb  to  whether 
there  was  but  one  herd  of  cattle  owned  by  the  firm  of 
Edward  Creighton  &  Company,  or  whether  there  were  two 
herds,  as  alleged  by  the  plaintiffs,  with  the  situs  of  one 
in  Wyoming  and  the  other  in  Nebraska.  While  this  ques- 
tion seems  to  have  been  adverted  to  in  the  opinion  in 
Shelby  v.  Creighton^  aupra^  yet,  as  the  testimony  in  that 
case  is  not  before  us,  we  will  examine  it  in  the  light  of  the 
evidence  contained  in  the  bill  of  exceptions.  The  evidence, 
we  think,  clearly  shows  that  there  was  but  one  herd  of 
caftle  and  but  one  brand  used  by  the  firm  of  EkLward 
Creighton  &  Company.  The  home  ranch  was  located  in 
Wyoming.    It  is  true  that  at  times  portions  of  this  herd 
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of  cattle  would  stray  eaBtward  over  the  line  and  into  this 
state^  and  it  is  true,  as  shown  by  the  testimony,  that  some 
of  these  cattle  were  from  time  to  time  aBsessed  for  taxa- 
tion in  Cheyenne  county,  Nebraska,  the  boundaries  of 
which  county  then  extended  to  the  Wyoming  line.  It  is 
also  true  that  a  side  ranch,  op  corral,  was  used  by  this 
company  on  Pumpkin  Creek,  in  Nebraska;  but  the  evi- 
dence clearly  shows  that  this  was  merely  an  auxiliary  to 
the  home  ranch,  that  herders  were  sent  to  this  side  ranch 
to  round  up  the  cattle  that  had  drifted  eastward  into 
Nebraska,  and  that  all  of  the  business  of  the  company  was 
transacted  from  the  home  ranch  in  Wyoming.  We  have 
examined  the  testimony  on  this  question,  notwithstand- 
ing the  fact  that  the  identical  question  as  to  the  existence 
of  a  herd  of  cattle  in  Nebraska  belonging  to  this  company 
waa  passed  upon  by  the  county  court  of  Douglas  county 
on  the  objections  to  the  approval  of  the  final  report  of 
John  A.  Creighton,  as  administrator,  and  was  also  passed 
upon  specifically  in  the  judgment  and  finding  of  the  dis- 
trict court  for  Douglas  county  in  the  suit  of  Mary  A.  Mc- 
Creary  and  others,  referred  to  in  the  statement  of  this 
cause.  There  is  no  sufficient  evidence  in  the  record  to 
show  fraud  or  collusion  in  procuring  any  of  the  various 
judgments  above  set  forth,  all  of  which  have  been  pleaded 
in  bar  of  the  present  action.  In  the  suit  which  Mary  A. 
McCreary  filed  in  the  district  court  for  Douglas  county, 
these  plaintiffs  were  impleaded  as  parties  plaintiff  by  their 
father  as  next  friend,  and  in  every  suit  in  which  they  were 
defendants  they  were  represented  by  a  competent,  ho]V>r- 
able,  and  learned  member  of  the  bar  as  guardian  ad  litem. 
It  is  suggested  that  all  these  plaintiffs  were  minors  when 
all  these  proceedings  were  had,  except  the  one  in  which 
they  released  the  bond  of  their  father  as  trustt^e  of  their 
mother's  portion  of  the  estate  of  Mrs.  Creighton.  A  judg- 
ment against  a  minor  may  be  set  aside  on  a  slight  showing 
of  defense,  where  the  application  is  made  for  that  purpose 
within  one  year  of  the  time  the  minor  reaches  the  age  of 
21  years,  as  provided  for  in  section  442  of  the  code.  After 
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this  period  has  expired,  practically  the  same  showing  must 
be  made  to  set  aside  a  judgment  rendered  against  a  minor 
as  is  required  when  the  judgment  is  rendered  against  one 
of  full  age.  Now,  while  all  of  the  judgments  pleaded  in 
bar,  except  one,  were  rendered  against  plaintiffs  while  they 
were  minor  defendants,  yet  in  each  of  these  cases  the 
estate  under  which  they  claim  was  properly  represented, 
and  a  judgment  binding  upon  the  estate  is,  of  necessity, 
binding  upon  all  shares  of  such  estate  bequeathed  to  resid- 
uary legatees.  The  general  rule  is  that,  when  minors  are 
plaintiffs  in  a  cause  of  action  and  the  suit  is  brought 
and  prosecuted  in  good  faith  for  their  benefit,  they  will  be 
bound  by  the  judgment  the  same  as  adults  would  be. 
Kingsbury  v.  BiLckner,  134  U.  S.  650,  and  Corker  v.  Jones, 
110  U.  S.  317. 

Against  the  judgment  in  the  case  in  which  these  minors 
were  plaintiffs,  it  is  suggested  that  the  minors  did  not 
know  that  the  mother  had  received  the  f  50,000^  "peace 
money,"  from  defendant  John  A.  Oreighton  during  the 
pendency  of  the  suit.  And  from  this  fact  they  ask  us  to 
infer  that  the  proceeding  in  the  district  court  was  a  mere 
sham  trial  and  not  a  good-faith  judgment  This  |50,000 
was  carried  forward  into  the  trust  funds  of  the  estate  and 
was  distributed  as  such  by  the  executors,  and  plaintiffs 
have  all  participated  in  their  share  of  the  distribution. 
This  judgment  has  stood  unassailed  for  20  years,  for  14 
years  after  the  eldest,  and  nine  years  after  the  youngest 
plaintiff  had  reached  their  majority. 

We  think,  in  view  of  these  facts,  that  plaintiffs  are 
clearly  estopped,  not  only  by  the  judgments  pleaded  in  bar 
of  this  action,  but  also  by  their  own  laches  in  bringing 
this  suit  We  therefore  recommend  that  the  judgment  of 
the  district  court  be  affirmed. 

Ames  and  Eppeoson,  OCJ.,  concur. 

By  the  Court:  For  the  reasons  given  in  the  foregoing 
opinion  the  judgment  of  the  district  court  is 

Affibmbd. 


r 
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Q.  Sam  Rogbes  v.  City  op  Omaha. 

FiUtD  Masch  22,  1906.    No.  14,221. 

1.  Gases  Distinguished.    Hurfard  v.  Oity  of  Omaha,  4  Neb.  336^  Cfood- 

rich  V.  City  of  Omaha,  10  Neb.  98,  McOavock  v.  City  of  Om^ha; 
40  Neb.  64,  examined,  approved  and  distinguished. 

2,  Cities:  Contracts:   LiIabiutt.    Where  a  municipal  corporation  re- 

ceives and  retains  substantial  benefits  under  a  contract  which  it 
was  authorized  to  make,  but  which  was  void  because  irregularly 
executed,  it  is  liable  in  an  action  brought  to  recover  the  reason- 
able value  of  the  benefits  received. '  Lincoln  Land  Co.  v.  Village 
of  Grant,  57  Neb.  70,  followed  and  approved.  - 

Error  to  the  district  court  for  Douglas  county:  .How- 
ard Kennedy,  Jr.,  Judge.    Reversed. 

W.  A.  Saunders  and  Fauocett  d  Abbott^  for  plaintiff  in 
error. 

John  P.  Breen,  W.  B.  Herdman  ajid  A.  G.  Ellick,  contra. 

Oldham,  0. 

This  was  an  action  brought  by  the  plaintiff  in  the  court 
below  against  the  city  of  Omaha  to  recover  a  balance  al- 
lied to  be  due  on  a  contract  for  grading  Mason  street, 
between  Eleventh  and  Thirteenth  streets  in  said  city^ 
entered  into  between  defendant  city  and  plaintiff's  assign- 
ors, C5ash  Brothers.  The  petition  discloses  that  the  bal- 
ance sued  for  represents  the  amount  unpaid  upon  certain 
warrants  issued  to  the  plaintiff's  assignors,  drawn  against 
a  fund  which  the  city  undertook"  to  create  by  special  as- 
sessment upon  the  property  abutting  upon  the  street 
graded.  This  assessment  had  been  declared  null  and  void 
before  the  institution  of  this  suit.  The  city  answered, 
pleading  that  the  contract  sued  upon  was  ultra  vires  and 
void,  that  by  the  terms  of  the  contract  plaintiff's  assignors 
agreed  to  accept  the  warrants  in  full  consideration  of  the 
contract    It  also  pleaded  the  statute  of  limitations.    On 


188  NEBRASKA  REPORTS.  [Vou  76 


Rogers  ▼.  City  of  Omalia. 


issues  thus  joined,  there  was  a  trial  to  the  court  below  and 
judgment  for  the  defendant  To  reverse  this  judgment 
plaintiff  brings  error  to  this  court. 

There  is  practically  no  disputed  fact  in  the  record.  In 
1873,  it  is  conceded,  the  grade  in  controversy  was  estab- 
lished by  proper  ordinance.  In  1893  a  petition  asking  for 
a  change  of  the  grade  at  the  place  mentioned,  and  pur- 
porting to  be  signed  by  the  owners  of  a  majority  of  the 
feet  frontage  of  the  property  abutting  upon  the  proposed 
change  of  grade,  was  presented  to  the  city  council,  having 
been  examined  and  certified  to  by  the  city  engineer.  In 
conformity  with  the  request  of  the  petition,  an  ordinance 
was  properly  enacted  establishing  the  dhange^  grade  of 
the  street,  and,  in  strict  formality  with  the  provisions  of 
the  statute  regulating  cities  of  the  metropolitan  class, 
a  contract  was  awarded  to  Cash  Brothers,  assignors 
of  the  plaintiff,  on  March  8,  1898.  The  work  was  com- 
pleted under  this  contract/  and  was  accepted  and  ap- 
proved by  the  city  in  July,  1899.  One-half  of  the  contract 
price  of  the  changed  grade  was^  paid  for  from  the  general 
fund  of  the  city,  and  warrants  were  issued  on  a  special 
fund  to  be  levied  on  the  abutting  owners  for  the  other 
half  of  the  contract  price  of  the  improvement.  The  city 
made  an  effort  to  raise  a  fund  to  pay  these  warrants  by 
special  assessment.  This  special  levy,  however,  was  en- 
joined by  one  of  the  property  owners,  for  the  reason  that 
the  petition  was  not  signed  by  the'  owners  of  a  majority 
of  the  feet  frontage  abutting  on  the  grade.  On  a  trial  on 
the  injunction  it  was  made  perpetual,  for  the  reason  that 
a  number  of  the  signatures  on  the  petition  were  made  by 
agents  of  the  property  owners  without  any  authority  to 
do  so.  These  special  fund  warrants  were  registered  for 
payment  on  October  27,  1899,  and  payment  was  refused 
for  lack  of  funds.  This  action  was  instituted  on  Novem- 
ber 25,  1903.  The  trial  judge  to  whom  the  issues  were 
submitted  found  against  the  city  on  the  plea  of  limitations, 
but  held  that  the  contract  was  ultra  vires  and  void.  The 
defense  of  limitations  was  practically  abandoned  by  the  city 
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OB  the  argament  and  in  the  briefs  filed  in  this  eourt.  And 
we  think  that  the  ruling  of  the  trial  judge  on  this  defense 
is  fnlly  sustained  by  the  holding  of  this  court  in  City  of 
Omaha  v.  Clarke,  66  Neb.  33;  Rogers  v.  City  of  Omaha,  75 
Neb.  318. 

The  contention  urged  by  the  ciiy  here  is  that  the  con- 
tract for  the  grading  was  ultra  vires  and  Toid,  and,  being 
Toid^  it  is  incapable  of  ratification,  and  defendant  is  there- 
fore not  estopped  to  plead  its  illegali1r)r.  On  the  other 
hand,  the  plaintiff  contends  that  the  contract  was  within 
the  general  powers  conferred  upon  the  municipality  by 
the  statute  goyerning  cities  of  the  metropolitan  class,  and 
that  the  inf  ormalil^  in  the  passage  of  the  ordinance  estab- 
lishing the  changed  grade  was  a  mere  irr^ularity  in  the 
exercise  of  its  powers  actually  conferred.  That  section 
109,  ch.  12a,  Oomp.  St  1897,  in  force  at  the  time  the  grade 
was  changed  and  the  contract  ent^ed  into,  confers  plen- 
ary powers  on  the  mayor  and  council  of  the  city  in  the 
matter  of  opening,  grading,  and  repairing  streets,  alleys, 
and  avenues,  is  without  question;  but  the  contention  of  the 
city  is  that  so  much  of  section  116,  ch.  12a,  Comp.  St.  1893, 
as  provides  that  '^the  grade  of  no  street  or  part  of  a  street 
shall  be  changed  unless  the  consent  in  writing  is  first 
obtained  of  the  owners  of  lots  or  lands  abutting  upon  the 
street  or  part  of  street  where  such  change  of  grade  is  to 
be  made^  who  represent  a  majority  of  the  feet  front  thereon, 
and  not  then  until  the  damages  to  property  owners  which 
may  be  caused  by  such  change  of  grade  shall  have  been 
assessed,"  is  a  limitation  on  the  general  powers  conferred. 
With  reference  to  the  limitation  contained  in  section  116, 
supra,  it  is  contended  by  plaintiff  that  it  is  confined  to  the 
right  to  levy  a  special  assessment  on  property  abutting  on 
the  changed  grade,  and  is  in  nowise  in  derogation  of  the 
general  powers  conferred  to  open,  widen,  grade,  and  im- 
prove streets,  all^s,  and  avenues,  within  the  city.  Eur- 
ford  V.  City  of  Omaha,  4  Neb.  336,  cited  by  the  city  in  sup- 
port of  its  contention,  was  a  case  in  which  the  objection 
was  made  to  the  special  levy  of  an  assessment  for  the  cost 
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of  the  changed  grade  by  an  abntting  property  owner,  and, 
so  far  as  this  right  was  concerned,  it  was  held  by  this  court 
that  the  provision  of  the.  statute  requiring  a  petition 
signed  by  a  foot  frontage  majority  of  the  owners  was 
mandatory.  There  is  nothing  in  the  opinion,  however,  that 
deals  with  the  right  of  the  ciiy  to  change  a  grade  or  to 
enter  into  a  contract  for  such  purpose  by  general  taxation. 
In  Qoodrich  v.  City  of  Omaha,  10  Neb.  98,  the  question 
raised  was  as  to  the  power  of  the  city  to  provide  a  fund  for 
paying  damages  occasioned  by  a  change  of  the  established 
grade  of  one  of  its  streets  by  special  assessment,  and  it  was 
held  in  this  opinion  that  the  damages  occasioned  by  the 
changed  grade  must  be  paid  from  the  general  funds  of  the 
city,  and  not  from  a  special  levy  on  abutting  proprietors. 
McQavock  v.  City  of  Omahay  40  Neb.  64,  involved  the  right 
ct  an  abutting  property  owner  to  recover  in  an  action  at 
law  for  damages  occasioned  by  a  change  in  the  grade  of  the 
sti^t.    In  the  opinion  it  is  said : 

*We  have  no  doubt  that  the  advisability  or  wisdom  of 
the  establishment  or  change  of  grades  are  matters  for  the 
city  council  to  pass  upon,  and  come  wholly  within  their 
province,  and  cannot  be  questioned;  but  with  the  subject 
of  damages  others  are  concerned  and  must  be  considered/' 

Plainly,  in  the  opinions  just  quoted  from,  the  limitations 
are  r^arded  as  safeguards  to  proi)erty  owners  from  spe- 
cial burdens,  rather  than  as  an  attempted  limitation  of  the 
general  powers  of  the  mayor  and  council  Dver  the  streets 
and  alleys  of  the  city. 

There  is  a  clear  distinction  between  contracts  outside  of 
the  powers  conferred  upon  municipal  corporations  and 
contracts  within  the  general  scope  of  the  powers  con- 
ferred, but  which  have  been  irregularly  ^sercised.  Con- 
tracts falling  entirely  outside  of  the  powers  delegated  to 
the  corporation  are  absolutely  null  and  void,  and  no  right 
of  action  against  the  corporation  can  be  founded  upon 
them.  The  rule  with  reference  to  the  liability  of  the  cor- 
poration on  contracts  within  the  general  scope  of  the  pow- 
ers granted,  but  which  have  been  irregularly  exercised,  is 
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well  stated  in  2  Dillon,  Municipal  Corporations  (4th  ed.), 
sec  936,  as  follows :  "A  municipal  corporation  as  against 
I>ersons  who  have  acted  in  good  faith  and  parted  with 
value  for  its  benefit,  cannot,  *  *  *  set  up  mere  irregu- 
larities in  the  exercise  of  power  conferred ;  as,  for  example, 
its  failure  to  make  publication  in  all  of  the  required  news- 
papers of  a  resolution  involving  the  expenditure  of  moneys. 
Such  failure  might  have  the  effect  to  invalidate  a  local 
assessment  upon  the  abutter,  •  •  •  but  as  regards  a 
bona  fide  contractor  with  the  city,  who  had  expended 
money  for  its  benefit  in  respect  of  a  matter  within  the 
scope  of  its  general  powers,  the  contract  would  not  be 
ultra  vires  in  the  true  sense  of  that  term ;  and  the  city 
would  be  estopped  to  set  up  as  a  defense  its  own  irregu- 
larities in  the  exercise  of  a  power  clearly  granted  to  iV^ 
This  doctrine  is  supported  in  an  able  and  exhaustive  opin- 
ion of  the  court  of  appeals  of  the  state  of  New  York,  in 
Moore  v.  Mayor ^  73  N.  Y.  238,  and  is  recognized  by  state 
courts  generally.  The  principle  has  been  recognized  in 
this  state  in  Clark  v.  Saline  County,  9  Neb.  516;  Grand 
Island  Gas  Co.  v.  West,  28  Neb.  852;  Second  Congrega- 
tional Church  V.  City  of  Omaha,  35  Neb.  103;  Lincoln 
Land  Co.  v.  Village  of  Grant,  57  Neb.  70.  In  the  latter 
case  it  is  said : 

**Where  a  municipal  corporation  receives  and  retains 
substantial  benefits  under  a  contract  which  it  was  author- 
ized to  make,  but  which  was  void  because  irregularly  ex- 
ecuted, it  is  liable  in  an  action  brought  to  recover  the 
reasonable  value  of  the  benefits  received." 

The  defense  of  payment  by  the  delivery  of  the  void 
warrants  is  not  strongly  urged  in  this  court,  nor  would 
it  profit  much  to  urge  it  here.  Had  valid  warrants  been 
delivered  against  a  fund  created,  a  different  proposition 
would  be  presented.  But  payment  in  void  warrants  is 
within  the  ban  of  the  lesson  taught  by  the  Master,  as  re- 
corded in  the  eleventh  and  twelfth  verses  of  the  eleventh 
chapter  of  the.  Gospel  according  to  St.  Luke,  wherein  it 
is  said:    "If  a  son  shall  ask  bread  of  any  of  you  that  is  a 
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father,  will  he  give  hiin  a  stone?  Or  if  he  ask  a  fish,  will 
he  for  a  fish  give  him  a  serpent?  Or  if  he  shall  ask  an  egg, 
will  he  offer  him  a  scorpion?"  .  ^ 

For  the  above  reasons,  we  recommend  that  the  judgment 
of  the  district  court  be  reversed  and  the  cause  remanded 
for  further  proceedings. 

Ames  and  Epperson,  00.,  concur. 

By  the  Oourt:  For  the  reasons  given  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  be  remanded  for  further 
proceedings  according  to  law. 

Reversed. 


O.  O.  Hefner  v.  Ed  Robert. 

Filed  March  22,  1906.    No.  14,229. 

1.  Contract:  Tender:    Waiver.    When  no  other  place  is  specified  In  a 

contract  for  a  tender,  the  law  will  presume  that  the  tender  should 
be  made  at  the  place  of  the  contract;  but  an  unconditional  refusal 
to  accept  the  tender  at  any  place  waives  the  necessity  for  a 
technical  tender  at  the  place  of  the  contract 

2.  Tender,  Withdrawal  of.    Where  a  tender  other  than  money  is  made, 

the  tenderer  must,  if  possible,  keep  the  property  in  condition  to 
make  the  tender  good  while  an  action  for  rescission  is  pending. 
If,  after  making  the  tender,  he  exercises  acts  of  ownership .  over 
the  property  tendered,  inconsistent  with  the  theory  that  he  is 
holding  the  property  for  delivery  to  the  party  to  ^liiom  it  was 
tendered,  such  conduct  amounts  to  a  withdrawal  of  the  tender. 

Error  to  the  district  court  for  Otoe  county:  Paul  Jes- 
SBN,  Judge.    Reversed. 

W.  H.  Pitzer,  William  Hayward  and  Byron  Clark,  for 
plaintiff  in  error. 

John  G.  Watson  and  E.  F.  Warren^  contra. 
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Oldham,  O. 

This  is  an  action  to  recover  on  a  written  contract  for 
the  purchase  of  a  horse,  entered  into  betwefen  plaintiff  and 
defendant,  as  follows:  "Omaha,  Neb.,  March  24,  1902. 
This  contract  entered  into  by  and  between  Ed  Robert,  of 
Guthrie  Center,  Iowa,  and  O.  O.  Hefner,  of  Omaha,  wit- 
nesseth  as  follows:  That  O.  O.  Hefner  has  this  day  sold 
the  imported  shire  horse  named  ^Girton  Royal  Tom,'  for 
the  sum  of  f  1,300,  upon  the  following  terms  and  divisions, 
payable,  fSOO  in  one  coach  horse,  flOO  cash  in  hand,  and 
f400  due  in  one  year,  with  six  per  cent,  interest  from  date. 
This  contract  notes  that  the  horse,  ^Girton  Royal  Tom,'  is 
blemished  in  hind  1^.  He  further  agrees  that  in  case 
the  horse  does  not  recover  from  this  affliction  he  shall  be 
turned  back  to  O.  O.  Hefner  for  |600  cash  in  hand  and  Ed 
Robert's  note  of  |400  of  even  date  herewith,  due  in  one 
year  at  six  per  cent.  It  is  further  provided  that  if  horse 
recovers  from  blemished  condition  of  hind  leg,  then  Ed. 
Robert  shall  pay  to  O.  O.  Hefner  his  promissory  note  of 
1400.  O.  O.  Hefner,  Ed.  Robert."  The  petition  sets  up 
that,  in  compliance  with  the  foregoing  contract,  plaintiff 
tendered  back  to  defendant  the  horse  described  therein  for 
the  reason  that  the  horse  did  not  recover  from  the  blemish 
mentioned  in  the  contract,  and  that  defendant  absolutely 
refused  to  accept  said  horse,  when  so  tendered.  The  an- 
swer, in  substance,  admitted  the  contract,  denied  the  ten- 
der, and  allied  that  defendant  was  willing  to  rescind  the 
contract,  if  plaintiff  would  fulfil  the  terms  of  the  contract 
and  redeliver  the  horse.  Plaintiff,  for  reply  to  this  answer, 
alleged  that,  after  the  tender  of  the  horse  and  the  refusal 
of  the  defendant  to  accept  the  same  he  had  given  the  horse 
away  because  he  was  of  no  value.  On  issues  thus  joined 
there  was  a  trial  to  a  jury  in  the  district  court  for  Otoe 
county,  a  verdict  for  the  plaintiff  for  the  amount  sued  for, 
and  a  judgment  on  the  verdict.  To  reverse  this  judgment 
defendant  brings  error  to  this  court. 

On  the  question  of  plaintiff's  offer  to  rescind  the  con- 
16 
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tract  and  tender  back  the  horse,  and  defendant's  uncon- 
ditional refusal  to  accept  such  oflfer,  there  was  a  direct 
and  sharp  conflict  in  the  testimony.  But,  as  this  question 
was  properly  submitted  to  the  jury,  we  are  bound,  as  a 
reviewing  court,,  to  accept  the  conclusion  of  the  triers  of 
the  fact  that  the  offer  to  rescind,  for  the  reasons  contained 
in  the  contract,  was  made  by  the  plaintiff  and  uncondition- 
ally refused  by  the  defendant  This  determined  question 
of  fact  disposes  of  the  first  contention  urged  in  defendant's 
brief,  which  is  that  the  tender  should  have  been  made  at 
the  place  of  the  contract.  It  is  urged  by  counsel  for  the 
defendant  that,  when  no  other  place  is  specified  for  a 
tender  as  antecedent  to  the  right  of  rescission,  the  law  will 
presume  that  the  tender  should  be  made  at  the  place  of 
the  contract.  We  have  no  quarrel  with  this  suggestion, 
when  modified  by  the  further  doctrine  that,  if  an  uncon- 
ditional refusal  is  made  to  accept  the  tender  at  any  plac^ 
it  is  not  necessary  to  resort  to  the  useless  formality  of  a 
technical  tender  at  the  place  of  the  contract. 

But  the  serious,  and  we  think  fatal,  objection  to  plain- 
tiff's right  to  recover  on  a  rescission  of  the  contract  al- 
leged upon  is  the  fact  that,  after  having  made  a  tender  of 
the  horse  in  controversy,  and  after  having  been  notified  of 
defendant's  refusal  to  accept  it,  plaintiff,  instead  of  keep- 
ing himself  in  position  to  make  his  tender  good  during 
the  pendency  of  the  action  which  he  instituted  against  the 
defendant,  converted  the  tender  to  his  own  use  and  dis- 
posed of  it,  as  he  alleges,  by  giving  it  away  to  another,  so 
that,  when  the  trial  came  to  a  final  issue,  he  was  unable 
to  make  his  tender  good.  When  his  tender  was  refused, 
if  plaintiff  desired  to  rescind  the  contract,  it  was  his  duty 
to  keep  the  tender  good,  that  is,  to  keep  the  property  in 
such  condition,  if  possible,  that  it  might  be  redelivered  to 
the  owner,  when  the  cause  was  finally  determined.  In 
other  words,  he  must,  from  the  date  of  his  tender,  treat 
the  property  as  though  it  belonged  to  the  party  to  whom 
it  was  tendered.  Any  act  of  his  inconsistent  with  this 
theory  amounts  in  law  to  a  withdrawal  of  the  tender. 
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Hunt,  Tender,  sees.  448454.  Curtiaa  v.  Oreenhacka^  24 
Vt.  536.  Under  this  view  of  the  ease,  we  think  that  plain- 
tiflf  is  not  entitled  to  recover  on  his  petition  for  a  rescission 
of  the  contract  He  withdrew  the  tender  by  exercising 
acts  of  ownership  over  the  horse  after  the  tender.  Having 
done  this,  he  is  not  entitled  to  rescind,  but  must  sue,  if  at 
all,  for  damages  on  the  contract. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  reversed  and  the  cause  remanded  for  further 
proceedings. 

Ames  and  Epperson,  00.,  concur. 

By  the  Oourt:  For  the  reasons  given  in  the  foregoing 
opipion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  be  remanded  for  further 
proceedings  according  to  law. 

Reversed. 


Samuel  Willms,  Guardian,  appeli.ant,  v.  George 
Plambeck,  Executor,  et  al.,  appellees. 

Filed  Mabch  22,  1906.    No.  14,144. 

1.  WUls:  Probatb:    Setting  Aside:    Burden  of  Proof.    In  an  action  of 

an  equitable  nature  to  set  aside  the  probate  of  a  will  on  account 
of  fraud,  the  burden  of  proof  rests  upon  the  applicant  to  show 
that  the  court  admitting  the  will  to  probate  was  without  juris- 
diction, or  that  some  wrong  was  committed  In  the  proceeding, 
which  amounts  to  a  fraud,  prejudicial  to  the  rights  of  the  appli- 
cant 

2.  Evidence  examined,  and  found  insufficient  to  support  the  petition. 

Appeal  from  the  district  court  for  Douglas  county: 
Willis  G.  Sears,  Judge.    Affirmed. 

Jefferis  d  Houoell,  for  appellant 

McCoy  d  Olmsted,  contra^ 
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Epperson,  O. 

On  the  10th  day  of  July,  1899,  Peter  Qlandt,  a  citizen 
of  Douglas  county,  who  was  then  very  sick  and  confined  to 
his  bed,  executed  an  instrument  afterwards  admitted  to 
probate  as  his  last  will  and  testament.  He  recovered  from 
this  illness,  and  for  three  years  or  more  attended  to  the 
ordinary  affairs  of  life.  He  died  on  January  22,  1903, 
leaving  surviving  him  eight  adult  children,  who  are  bene- 
ficiaries under  the  will,  and  three  minor  grandchildren, 
who  were  the  only  children  of  a  deceased  daughter.  They, 
too,  are  beneficiaries  under  the  will  of  their  grandfather, 
but  not  to  as  great  an  extent  as  they  would  participate,  had 
no  will  been  made.  Soon  after  his  death  a  petition  was 
filed  in  the  county  court  of  Douglas  county  for  the  pro- 
bate of  this  will.  Notice  of  this  petition  was  published 
under,  the  direction  of  the  county  court  of  Douglas  county 
three  successive  weeks  prior  to  the  day  of  hearing  in  the 
Western  Laborer,  a  weekly  newspaper  printed  and  pub- 
lished in  said  Douglas  county.  On  the  3d  day  of  Febru- 
ary, 1903,  the  county  court  appointed  for  the  three  grand- 
children a  guardian  ad  litem,  who  on  the  same  day  filed 
a  written  acceptance  of  the  appointment  On  the  21st  day 
of  February,  the  time  mentioned  in  said  n«Sice,  the  guard- 
ian ad  litem  appeared  in  the  county  court,  filed  his  answer 
to  the  petition  for  probate  of  the  will,  denied  that  the 
alleged  will  was  the  last  will  and  testament  of  said  Peter 
Glandt,  denied  each  and  every  all^ation  in  said  petition, 
and  asked  that  the  court  require  affirmative  proof  of  all 
the  matters  set  out  and  of  the  genuineness  of  said  will. 
The  county  court  received  the  evidence  of  but  one  of  the 
three  attesting  witnesses,  and  admitted  the  will  to  probate. 
Subsequently,  appellant  was  appointed  guardian  of  the 
three  grandchildren,  and  as  such  guardian,  on  the  16th 
day  of  July,  1903,  instituted  this  action  in  the  county 
court  to  set  aside  and  annul  the  probate  of  the  will.  From 
the  judgment  of  the  county  court  an  appeal  was  taken  to 
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the  district  court  for  Douglas  county,  and  a  trial  had,  re- 
sulting in  a  dismissal  of  appellant's  cause. 

The  action  is  equitable  in  its  nature.  In  his  petition 
appellant  alleged  that  the  notice  for  the  probate  of  the 
will  was  published  in  an  obscure  paper,  printed  and  pub- 
lished in  the  city  of  Omaha  and  circulating  almost  ex- 
clusively in  the  labor  circles,  and  having  no  circulation  in 
the  vicinity  where  his  wards  reside;  that  the  selection  of 
the  guardian  ad  litem  was  at  the  instigation  of  the  pro- 
ponent, and  that  the  appointment  pl*ior  to  the  completion 
of  the  notice  was  withoulf  jurisdiction  and  void;  that  the 
court  had  no  jurisdiction  to  admit  the  will  to  probate  as  he 
did  upon  the  evidence  of  only  one  of  the  three  attesting 
witnesses,.the  guardian  ad  litem  having  filed  his  answer  as 
above  shown ;  and  further  all(^ed  that  said  purported  will, 
when  the  same  was  presented  for  probate^  was  mutilated 
and  destroyed,  in  that  a  part  of  the  fourth  sheet  constitut- 
ing said  will  was  torn  off;  that  deceased  had  revoked  and 
destroyed  said  will  by  erasing  his  name  therefrom  by  run- 
ning a  heavy  ink  line  through  his  name;  and  that  he  was 
the  victim  of  undue  influence  exerted  by  some  of  his  chil- 
dren, beneficiaries  under  said  will;  and  also  alleged  that 
the  guardian  ad  litem  made  no  investigation  concerning 
the  execution  of  said  will,  nor  the  rights  of  said  minors. 
The  lack  of  diligence  cannot  be  chargeable  to  these  chil- 
dren, and  it  is  unnecessary  for  them  to  tender  an  excuse 
for  not  appearing  on  the  date  of  the  probate  of  the  will. 
Appellant  does  not  state  in  his  petition  that  the  proceed- 
ings complained  of  were  fraudulent.  But  the  admission 
to  probate  of  a  will,  which  had,  in  fact,  been  mutilattid  or 
otherwise  revoked,  would  have  been  a  gross  violation  of 
the  rights  of  the  grandchildren.  And  for  these  reasons  the 
petition  stated  a  cause  of  action,  and,  had  the  evidence 
sustained  such  allegations  of  fact,  the  probate  of  the  will 
should  have  been  set  aside  and  the  children  permitted  to 
file  objections. 

The  evidence  presented  by  the  appellant  shows  the  will 
written  upon  several  sheets  of  ordinary  ruled  paper.    The 
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fourth  sheet  is  shorter' than  the  others,  four  lines  at  the 
bottom  having  been  cut  off  after  the  same  haji  been  writ- 
ten.   There  is  also  a  heavy  ink  line  intersecting  the  lower 
portion  of  the  letters  forming  the  given  name  of  the  de- 
ceased and  the  first  two  letters  of  his  surname.    1jpon 
these  facts  the  appellant  asks  the  court  to  find  that  said 
instrument  was  mutilated  by  the  deceased,  and  that  the 
ink  line  was  drawn  through  his  name  for  the  purpose  of 
canceling  his  signature  and  revoking  said  will.    The  evi- 
dence introduced  by  the  appellees,  however,  shows  to  our 
satisfaction  that  the  ink  mark  was  placed  upon  said  paper, 
prior  to  the  signature  of  the  deceased,  as  a  guide  line  for 
him  to  follow  in  affixing  his  signature  thereto..    We  are 
favored  with  the  original  will,  which  is  presented  in  the 
bill  of  exceptions,  and,  also,  by  the  original  signature  of 
the  deceased  to  several  checks,  in  which  the  same  peculi- 
arities exist.    Appellees  also  present  the  testimony  of  the 
amanuensis,  who  testifie4  that  the  fourth  sheet  of  this  will, 
when  signed,  was  in  the  same  condition  as  it  now  appears ; 
that  in  preparing  it  he  had  written  a  provision  which  was 
objected  to  by  the  deceased,  and  to  remedy  the  same,  he 
had  cut  oflf  the  objectionable  portion;  and  that  the  line 
intersecting  tlie  signature  was  drawn  before  the  execution 
thereof  as  a  guide  line.     The  evidence  fails  to  establish 
undue  influence  exercised  by  the  children  and  beneficiaries 
of  the  deceased.     To  entitle  the  appellant  ta  the  relief 
sought,  it  is  necessary  to  prove  the  facts  alleged  by  a  pre- 
ponderance of  the  evidence.    We  do  not  mean  to  say  iJiat 
he  must  prove,  by  a  preponderance  of  the  evidence,  facts 
sufficient  to  defeat  the  will  upon  contest,  but  the  founda- 
tion of  the  action  is  the  alleged  irregularity  in  the  probate 
proceeding.    The  burden  of  proof  rested  upon  the  appellant 
to  show  that  the  county  court  was  without  jurisdiction 
to  admit  the  will  to  probate,  or  that  some  wrong  was  com- 
mitted in  the  proceeding,  which  amounts  to  a  fraud,  preju- 
dicial to  the  rights  of  his  wards.     Such  alleged  wrongs 
were  prejudicial  only  in  the  event  that  the  children  had 
reasons  for  contesting  their  grandfather's  will. 
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Appellant  contends  that  he  is  required  to  make,  in  order 
to  obtain  a  new  trial,  only  a  prima  facie  case,  showing  that 
reasons  for  a  contest  existed,  and  cites  in  support  thereof 
Ritchey  v.  Seeleyy  73  Neb.  164.     The  decision  therein  was 
upon  matters  occurring  after  judgment,  and  the  rule  there 
followed  is  not  applicable  to  cases  such  as  this.    Counsel 
also  cites  Western  Assurance  Co.  v.  Klein,  48  Neb.  904, 
wherein  it  appears  that  the  real  ground  for  a  new  trial 
was  the  existence  of  some  of  the  reasons  specified  in  sec- 
tion 602  of  the  code.    But  before  the  applicant  could  avail 
himself  thereof  he  should  produce  evidence  to  show  at 
least  a  prima  facie  valid  defense  or  cause  of  action.    Sub- 
stantially to  the  same  effect  it  has  been  held  that  not  only 
must  the  parties  seeking  to  open  a  judgment  show  that 
irregularities  occurred,  but  it  is  necessary  to  allege  and 
prove  a  valid  cause  of  action  or  defense,  and  to  secure  an  ad- 
judication that  the  cause  of  action  or  defense  is  prima  facie 
valid.     Gilbert  v.  Marrow ^  54  Neb.  77;  Clark  v.  Charles, 
55  Neb.  202;  Delaney  v.  Updike  Grain  Co.,  5  Neb.'  (Unof.) 
579.     In  this  case  the  alleged  irregularities  are  not  ad- 
mitted by  the  appellees,  and  must  therefore  be  proved,  the 
same  as  any  other  allegation  of  fact,  and,  in  addition 
thereto,  the  appellant  must  show  some  valid  cause  for  the 
contest  of  the  will  and  convince  the  court  that  the  cause 
of  contest  is  prima  facie  valid,  or  that  sufficient  grounds 
existed  to  refuse  the  probate  of  the  will.    The  notice  of  the 
petition  for  probate  was  published  under  the  direction  of 
the  county  court,  and  no  evidence  is  produced  to  show 
that  such  order  wks  procured  by  the  fraud  of  the  inter- 
ested parties.    It  was  shown,  however,  that  said  paper  did 
not  circulate  in  the  vicinity  where  the  children  resided; 
but  such  evidence  was  insufficient  to  impeach  the  notice 
thus  published. 

The  guardian  ad  litem  was  appointed  subsequently 
to  the  flrst  publication  of  said  notice  and  prior  to  the  last, 
and  this,  appellant  argues,  was  an  irregularity  sufficient 
to  defeat  the  probate  of  the  will.  None  of  the  interested 
parties  have  the  right  to  name  or  dictate  to  the  court  the 
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appointment  of  a  guardian  ad  litem, .  A  mere  suggestion, 
however,  is  not  improper,  and,  unless  evidence  is  produced 
showing  the  perpetration  of  some  fraud  or  wrong  by  the 
guardian  ad  litem,  the  judgment  of  the  court  will  not  be 
set  aside  for  a  mere  irregularity  as  to  the  time  of  his  ap- 
pointment. We  agree  with  counsel  that  the  duties  of  the 
guardian  ad  litem  require  the  same  energy  and  exertion  in 
behalf  of  his  wards,  and  demand  the  same  skill  and  integ- 
rity, as  though  he  had  been  acting  under  an  express  re- 
retainer  from  a  client;  but  such  duties  do  not  require  him 
on  the  hearing  to  insist  upon  issues  which  have  no  founda- 
tion in  law  nor  in  fact;  and  by  a  careful  examination  of 
the  evidence  we  fail  to  find  where  any  duty  has  been  neg- 
lected by  the  guardian  ad  litem  in  this  case.  The  appel- 
lant's attorney,  who  ably  presented  this  cause  to  the  trial 
court,  failed  to  produce  evidence  r^arding  the  execution 
of  the  will,  or  the  circumstances  surrounding  the  making 
thereof,  other  than  was  presented  to  the  county  court  upon 
the  hearing  of  the  petition  for  probate. 

Appellant  contends  that,  inasmuch  as  this  guardian  ad 
litem  had  filed  the  general  denial  and  demanded  proof  of 
the  due  execution  of  the  will,  the  court  could  not  legally 
admit  the  will  to  probate  upon  the  evidence  of  but 
one  subscribing  witness.  The  appointment  and  appear- 
ance of  a  guardian  ad  litem  was  not  a  condition  precedent 
to  the  admitting  of  the  will  to  probate,  and  it  does  not  ap- 
pear in  the  proof  that  the  failure  to  call  other  attesting 
witnesses  was  prejudiced  to  the  children. 

The  evidence  produced  upon  the  trial,  in  our  opinion, 
did  not  support  the  all^ations  of  the  petition,  and  we 
recommend  that  the  judgment  of  the  district  court  be 
affirmed. 

Ames  and  Oldham,  CO.,  concur. 

By  the  Court:  For  reasons  set  forth  in  the  above 
opinion,  the  judgment  of  the  district  court  is 

Affibmbd. 
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John  A.  NEiiSON,  appellant,  v.  Isaac  Sneed,  appellee. 

Filed  BiASCH  22,  1906.    No.  14,224. 

SlghwBij:  Prescription.  "To  establish  a  highway  by  proscription 
there  must  be  a  user  by  the  general  public  under  a  claim  of 
right,  and  which  is  adverse  to  the  occupancy  of  the  owner  of  the 
land,  of  .some  particular  or  defined  way  or  track,  uninterruptedly, 
without  substantial  change,  for  a.  period  of  time  necessary  to 
bar  an  action  to  recover  the  land."  Engle  v.  Hunt,  50  Neb.  358; 
Bleck  V.  Keller,  73  Neb.  826. 

Appeal  from  the  district  court  for  Otoe  county :  Paul 
jESSENy  Judge.    Reversed  with  directions. 

W.  F.  Morauj  for  appellant 

John  (7.  Watson,  contra. 

Epperson,  O. 

The  plaintiff  owns  lot  12,  in  block  116,  in  Gre^sport 
addition  to  Nebraska  City.  This  lot  is  120  feet  north  and 
south,  and  48  feet  east  and  west.  Plaintiff  brought  this 
action  in  the  district  court  for  Otoe  county  fo  enjoin  the 
defendant  from  trespassing  upon  this  lot  and  lot  11  abut- 
ting it  on  the  west,  and  from  destroying  plaintiff's  fences 
and  gates  erected  thereon.  There  was  a  judgment  in  the 
court  below  for  defendant,  and  the  plaintiff  brings  the 
case  here  on  appeal. 

Kunning  north  and  south  on  the  east  side  of  lot  12  there 
was  platted  and  dedicated  to  the  public,  several  years  ago, 
a  highway,  known  as  "Second  Street,"  and  abutting  the 
lot  on  the  south  was  a  highway,  running  east  and  west, 
known  as  "Sixth  Avenue."  Three  years  prior  to  the  filing 
of  this  suit  plaintiff  constructed,  near  the  southeast  cor- 
ner of  the  lot,  a  gate  in  a  line  of  fence  running  east  and 
west.  The  evidence  conclusively  shows  that  the  fence  and 
gate  are  south  of  the  south  line  of  plaintiff's  property,  and 
clearly  within  Sixth  avenue.    The  defendant  claims  that 
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for  14  years  he  and  the  public  generally  have  traveled 
upon  the  road  as  it  is  now  used  by  him,  and  which  was  ob- 
structed by  the  aforesaid  gate,  and  that  the  public  had  by 
ten  years'  user  acquired  a  prescriptive  right  thereto.  Prior 
to  the  institution  of  this  suit  plaintiff  locked  his  gate  and 
forbade  the  defendant  going  upon  the  premises.  Defend- 
ant, believing  the  road  he  was  accustomed  to  travel  was 
a  public  highway,  forcibly  opened  the  gate  and  continued 
to  use  the  road  until  enjoined. 

The  only  question  presented  is  whether  the  public  has 
acquired  a  prescriptive  right  to  the  use  as  a  highway  of  the 
strip  of  land  upon  which  the  defendant  was  accustomed  to 
*  travel,  by  user  thereof  for  a  period  of  time  suflScient  to  bar 
an  action  to  recover  possession  thereof.  The  fact  that  the 
gate  was  situated  upon  property  not  belonging  to  the 
plaintiff,  and  the  fact  of  its  destruction  by  the  defendant, 
we  consider  of  no  particular  importance.  Irregularity  in 
the  habits  of  the  Missouri  river  is  responsible  for  this 
trouble.  When  Greegsport  addition  to  Nebraska  City  was 
platted  about  40  years  ago,  the  premises  in  controversy 
were  at  a  distance  of  about  250  feet  west  from  the  west 
bank  of  the  Missouri  river.  From  time  to  time  this  wily 
stream  encroached  upon  its  bank  until  in  the  spring  of 
1898  it  reached  and  submerged  the  greater  portion  of  Sec- 
ond street,  which  abutted  the  plaintiff's  lot.  The  evidence 
is  undisputed  that  during  all  this  time  there  has  been  used 
for  travel,  by  those  having  occasion  to  pass  plaintiff's 
property,  a  road  along  the  west  bank  of  the  river,  which 
would  change  as  the  river  changed.  This  use  W£u§  not  by 
the  public  generally,  and  it  seems  it  was  limited  to  the  de- 
fendant and  one  of  his  neighbors,  and  to  others  occupied 
in  hauling  ice  or  wood  in  certain  seasons.  There  was  no 
evidence  that  the  road  was  ever  worked  by  the  city  author- 
ities, nor  that  Second  street  was  ever  used  for  travel  until 
it  became  the  west  bank  of  the  river.  The  road  had  no 
definite  location,  and  there  were  no  fences  or  other  monu- 
ments indictating  the  lines  of  the  alleged  highway.  The 
defendant  testified  that  for  fourteen  years  he  had  used  the 
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driveway  where  it  is  now  located.  Many  of  his  witnesses, 
however,  and  many  of  plaintiff's  witnesses  testified,  and  we 
think  the  proof  clearly  shows,  that  the  road  as  now  used 
through  plaintiff's  property  was  not  used  until  1898,  when 
the  travel  was  driven  to  the  present  location  of  the  road 
on  account  of  a  sudden  change  of  about  35  feet  by  the 
river  to  the  west.  Even  had  the  defendant  used  a  part  of 
plaintiff's  lot  for  14  years,  he  failed  to  establish  that  such 
use  was  adverse  to  the  occupancy  of  the  plaintiflP  or  his 
grantors,  and  that  it  was  limited  to  a  particular  or  defined 
way  or  track,  without  substantial  change.  It  is  a  well 
established  rule  in  this  state  that  "to  establish  a  highway 
by  prescription  there  must  be  a  user  by  the  general  public 
under  a  claim  of  right,  and  which  is  adverse  to  the  occu- 
pancy of  the  owner  of  the  land,  of  some  particular  or  de- 
fined way  or  track,  uninterruptedly,  without  substantial 
change,  for  a  period  of  time  necessary  to  bar  an  action  to 
recover  the  land."  Engle  v.  Hunt^  50  Neb.  358;  Bleck  v. 
Keller,  73  Neb.  826. 

There  is  some  doubt  as  to  how  much  of  the  road  is  upon 
the  plaintiflf' s  property.  That  it  runs  through  the  north 
part  of  the  lot  is  not  questioned.  There  is  a  conflict  in  the 
evidence  of  civil  engineers  as  to  the  south  part  This  dif- 
ference arises  on  account  of  an  uncertainty  as  to  the  loca- 
tion of  the  line  between  lot  12  and  Second  street.  It  is 
peculiar  that  there  should  be  a  difference  in  the  plats  made 
by  competent  surveyors,  but  such  is  the  case.  One  plat 
shows  the  east  line  of  lot  12,  25  feet  from  the  river,  leaving 
a  i)ortion  of  the  road  in  controversy  east  of  lot  12.  This 
plat  was  made  by  one  who  was  not  called  to  testify,  but 
was  verified  by  the  testimony  of  a  competent  civil  engineer 
who  had  measured  the  distances,  but  who  fails  to  show 
that  his  survey  was  based  upon  any  established  monument. 
We  accept  as  conclusive  on  this  point  the  plat  verified  by 
the  county  surveyor  which,  though  not  very  satisfactory, 
shows  a  survey  made  by  the  witness  who  took  for  his  start- 
ing points  the  line  of  Second  stro(»t  north  and  soutli  of  the 
property  in  controversy.    Ilis  survey  shows  that  the  high 
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land^  or  west  bank  of  the  river,  begins  at  a  point  only  four 
feet  east  of  the  southeast  corner  of  plaintiff's  lot,  and  con- 
tinues in  a  northerly  direction,  bearing  slightly  to  the  west, 
extending  west  of  the  northeast  corner  of  said  lot,  a  dis- 
tance of  about  20  feet,  the  west  bank  of  the  river  intersecting 
the  east  line  of  the  lot  at  a  point  about  midway.  Substan- 
tially all  of  Second  street  east  of  lot  12  is  submerged ;  and 
as  the  objectionable  road  is  along  the  bank  of  the  river,  it 
necessarily  traverses  the  plaintiflf's  property  from  north  to 
south.  From  the  proof  we  conclude  that  the  use  by  the 
plaintiff  and  the  public  of  the  land  in  controversy  had  not 
been  of  such  a  character  as  to  establish  a  prescriptive 
right  thereto,  and  the  prayer  of  the  (petition  ought  to  have 
been  granted. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  reversed,  with  directions  to  the  court  below 
to  enter  a  decree  granting  the  perpetual  injunction  asked 
by  plaintiff. 

Ambs  and  Oldham,  CO.,  concur. 

By  the  Court:  For  reasons  appearing  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed 
and  the  district  court  directed  to  enter  a  decree  granting 
the  perpetual  injunction  prayed  for  by  plaintiff. 

Reversed. 


William  J.  Staats  bt  al.,  appellants,  v.  Stanley  B. 
Wilson,  appellee.* 

PtLED  Mabch  22,  1906.    No.  14,237. 

1.  Partition:  Judgment:  Res  Judicata.  The  Judgment  of  the  court, 
unappealed  from,  in  a  suit  for  partition  of  real  estate,  fixing  the 
shares  of  the  interested  parties  and  making  partition  of  the 
land,  is  final,  and  the  parties  thereto  are  estopped  from  claiming 
a  greater  interest,  even  though  the  proceedings  of  the  court  were 

*Rehearing  allowed.     See  opinion,  p.  210,  post. 
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irregnlar  and  the  shares  of  the  parties  determined  according  to 
the  provisions  of  an  unconstitutional  act  of  the  legislature. 

2.  SstoppeL  A  widow  who  succeeded  to  a  homestead  valued  at  |2,000, 
for  the  purpose  of  procuring  the  absolute  title  thereto,  paid  the 
heirs  1666.66,  which  they  accepted,  believing  that  such  payment 
vested  the  absolute  title  in  the  widow;  the  heirs  retained  the 
payments  so  made,  and  remained  silent  for  more  than  ten  years. 
Held^  That  the  heirs  are  estopped  from  now  asserting  title  to 
the  homestead  against  the  widow's  grantee,  who  purchased  in 
good  faith. 

Appeal  from  the  district  court  for  Richardson  county : 
William  H.  Kjjlligab,  Judgb.    Affirmed. 

John  H.  Barry  and  Ed/uoin  Falloon^  for  appellants. 

C.  Oillespie  and  John  Gagnon^  contra. 

Epperson,  0. 

Christopher  Hoagland  died  intestate  in  Richardson 
county  in  1891,  seized  in  fee  simple  of  the  northwest  quar- 
ter of  section  26,  township  3,  range  13,  in  said  county.  He 
left  surviving  him  his  widow  and  six  sons  and  daughters, 
and  the  children  of  a  deceased  son.  While  the  adminis- 
tration of  his  estate  was  pending,  his  widow  filed  her  ap- 
plication in  the  county  court  of  Richardson  county  for  the 
appraisement  of  the  homestead,  as  provided'  by  section  30 
of  the  Compiled  Statutes  of  1889.  Appraisers  were  ap- 
pointed by  the  court  and  filed  their  written  appraisement 
of  the  southwest  40  acres  of  said  land,  which  they  valued 
at  12,000.  On  March  16, 1892,  the  widow  filed  her  written 
acceptance  of  the  appraisement,  and  paid  to  the  adminis- 
trator the  sum  of  f  1,000,  being  the  excess  of  the  appraised 
value  over  and  above  f  1,000,  which  she  evidently  consid- 
ered she  was  entitled  to  as  her  homestead  interest.  The 
administrator  distributed  to  the  heirs  the  f  1,000  surplus 
paid  by  the  widow,  except  one-third  thereof,  which  the 
widow  of  said  deceased  claimed  or  deducted  at  the  time  of 
payment  On  the  23d  day  of  April,  1892,  John  C.  Hoag- 
land, one  of  the  heirs  at  law  of  said  deceased,  instituted  an 
action  in  the  district  court  for  Richardson  county  for  the 
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partition  of  the  entire  quarter  section  of  land.  In  this 
action  all  the  necessary  parties  were  joined,  and  per- 
sonal service  of  summons  was  had  upon  Mary  Staats  and 
Sarah  Staats,  two  of  the  children  and  heirs  of  said  de- 
ceased. 

To  this  petition  the  widow  filed  her  separate  answer, 
alleging  the  facts  above  set  forth  as  to  the  appraisement  of 
the  southwest  quarter  of  sa;id  160  acres,  and  the  payment 
by  her  to  the  administrator  of  the  |1,000,  and  of  her  elec- 
tion to  retain  the  homestead  so  appraised,  claiming  that  it 
descended  to  her  in  absolute  title,  and  that  the  court  had  no 
jurisdiction  in  that  action  over  the  said  40  acre  tract  She 
further  claims  that,  as  widow  of  the  deceased,  she  owned 
an  undivided  one-third  of  the  balance  of  said  land,  and 
prayed  for  a  judgment  confirming  her  share,  and  asked 
that  the  same  be  set  off  to  her.  To  this  answer  the  plain- 
tiff replied  by  general  denial.  Mary  Staats  and  Sarah 
Staats  made  no  appearance  in  said  proceeding.  Upon 
trial  of  that  cause  the  court  found  that  the  southwest  quar- 
ter of  said  quarter  section  of  land  was  the  homestead  of 
the  widow,  and,  as  to  the  balance  of  said  land,  that  the 
widow  is  the  owner  and  entitled  to  the  undivided  one- 
third  part,  and  that  the  children  of  said  deceased  were 
each  the  ownef  of  a  one-seventh  part,  and  by  his  judgment 
confirmed  the  interest  of  the  parties,  respectively,  and  ap- 
pointed referees  to  make  partition  into  the  requisite  num- 
ber of  shares.  Later  the  referees  made  their  report,  show- 
ing that  they  had  made  partial  partition  by  allowing  to  the 
widow  the  southeast  quarter  of  the  northwest  quarter  of 
section  26,  which  was  of  no  greater  value  than  one-third 
the  total  value  of  the  entire  premises  to  be  partitioned,  and 
reported  that  the  balance  of  said  land  cannot  be  partitioned 
without  great  prejudice  to  the  owners  thereof.  The  court 
confirmed  this  report  and  ordered  the  referees  to  sell  the 
balance  of  said  land  as  provided  by  law.  This  order  was 
complied  with,  and  the  remaining  80  acres  sold  for  the 
sum  of  ?3,448,  which  sale  was  reported  to  and  confirmed 
by  the  court  November  30,  1892.     The  referees  were  di- 
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rected  to  make  their  deed  to  the  purchaser  and  distribute 
the  proceeds  of  the  sale  to  the  parties  according  to  their 
respective  sharest.  On  the  first  day  of  March,  1894,  the 
widow,  by  her  warranty  deed,  conveyed  to  the  defendant 
all  of  the  land  so  claimed  by  her.  It  is  apparent  that  the 
widow,  the  administrator,  the  heirs  and  the  courts  at- 
tempted to  follow  the  provisions  of  the  Baker  act  of  1889, 
which  was  by  this  court  declared  unconstitutional  in  the 
case  of  Tnimhle  v.  Trumhie,  37  Neb.  340.  The  widow  died 
in  1901. 

On  the  26th  day  of  March,  1903,  plaintiffs  herein  insti- 
tuted this  action  in  the  district  court  for  Richardson 
county  for  a  partition  of  the  said  south  half  of  said  quar- 
ter section  of  land,  so  conveyed  to  the  defendant  by  the 
widow,  claiining  each  to  own  a  one-seventh  part  thereof. 
They  admit  that  the  defendant  owns  the  other  five-sev- 
enths, the  other  heirs  having  conveyed  to  him  whatever  in- 
terest they  possessed.  The  plaintiff  Sarah  Staats  claimed 
as  heir  and  Groorge  P.  Staats  as  the  grantee  of  Mary 
Staats.  The  plaintiffs  contend  that  the  proceedings  in  the 
probate  court  and  the  early  partition  case  were  void  and 
of  no  effect,  because  they  were  conducted  under  the  pro- 
visions of  the  Baker  act,  which  in  the  light  of  subsequent 
adjudication  is  known  to  be  unconstitutional,  and  that 
they  are  entitled  now  to  a  division  of  the  property,  the 
same  as  though  the  former  proceedings  in  partition  and 
the  attempted  assignment  of  the  homestead  had  never  been 
had. 

The  defendant  contends,  among  other  things,  that  the 
rights  of  the  widow,  to  which  he  succeeded,  were  adjudi- 
cated by  a  competent  court,  that  the  plaintiffs  were  es- 
topped from  claiming  title  to  the  land  in  controversy.  The 
judgment  of  the  lower  court  was  for  defendant,  and  plain- 
tiffs appeal. 

The  rights  of  the  parties  hereto  depend  upon  their  con- 
duct and  the  proceedings  had,  which  differ  as  to  the  two 
tracts  of  land,  the  southwest  quarter  known  as  the  home- 
stead,  and  the  southeast  quarter  assigned  in  the  partition 
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case.  The  title  of  the  widow  to  the  southeast  quarter,  if 
any  she  had  in  addition  to  dower,  was  acquired  by 
the  assignment  of  the  same  to  her  in  the  partition 
case.  In  that  case  the  court  had  jurisdiction  over  all  of 
the  interested  parties.  They,  and  none  other,  owned  the 
property  and  were  entitled  to  a  partition  thereof.  The 
widow  had  a  dower  interest  in  and  to  the  120  acres  of  land. 
This  should  have  been  assigned  to  her.  She  claimed  a 
greater  interest,  and  asked  the  court  to  give  her  one-third 
absolutely;  the  plaintiffs  herein,  or  those  to  whose  title  they 
succeeded,  did  not  oppose  the  application  of  the  widow. 
The  courts  being  fully  vested  with  jurisdiction,  granted  her 
petition,  and  set  off  to  her  in  actual  partition  the  40  acres, 
being  one-third  of  the  land  involved.  The  court  found 
that  she  was  legally  entitled  to  the  land  assigned  to  her. 
The  court  therefore  erred,  and,  had  proceedings  in  error 
been  prosecuted,  the  judgment  w^ould  have  been  reversed. 
The  court's  jurisdiction  did  not  depend  on  the  unconstitu- 
tional Baker  act  The  judgment  was  not  void,  but  errone- 
ous. Brandhoefer  v.  Bain,  45  Neb.  781.  It  is  not  subject 
to  collateral  attack.  By  the  judgment  in  that  partition 
case  the  title  confirmed  in  each  of  the  parties  thereto  be- 
came rea  judicata.  In  other  words,  had  the  Baker  act 
never  existed,  and  had  the  court  proceeded  as  it  did,  its 
proceedings  would  have  been  irregular  and  subject  to 
reversal  in  a  direct  proceeding.  In  the  absence  of  proceed- 
ings to  review,  its  judgment  would  have  stood  as  final,  so 
far  as  it  affected  the  parties  thereto  or  their  grantc^es.  The 
fact  that  the  legislature  had  passed  a  void  act  does  not 
render  the  judgment  less  effective  than  it  would  have  been 
had  no  such  act  been  passed. 

Plaintiffs  contend  that  a  judgment  in  partition  proceed- 
ings is  not  final.  Section  811  of  the  code,  relating  to 
actions  in  partition,  provides — "After  all  the  shares  and 
interests  of  the  parties  have  been  settled  ♦  ♦  ♦  judg- 
ment shall  be  rendered  confirming  those  shares  and  inter- 
ests, and  directing  pai'tition  to  be  made  accordingly." 
Section  839  provides:    "When  all  the  parties  in  interest 
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have  been  duly  served,  any  of  the  proceedings  herein  pre- 
scribed shall  be  binding  and  conclusive  upon  them  all." 
Section  840  provides :  "The  judgment  of  partition  shall  be 
presumptive  evidence  of  title  in  all  cases,  and  as  between 
the  parties  themselves  it  is  conclusive  evidence  thereof, 
subject,  however,  to  be  defeated  by  proof  of  a  title  para- 
mount to,  or  independent  of,  that  under  which  the  parties 
held  as  joint  tenants  or  tenants  in  common."  This  lan- 
guage is  so  plain  that  no  judicial  interpretation  is  re- 
quired. 

As  to  the  homestead  forty,  a  different  and  more  difficult 
question  is  presented.  The  proceedings  for  partition  in 
which  the  homestead  was  mentioned  did  not  finally  dispose 
of  same  to  the  extent  of  adjudicating  the  rights  of  the 
plaintiffs  herein.  The  records  of  the  county  court  do  not 
show  an  assignment  to  the  widow,  but  show  that  the  land 
of  the  deceased  descended  to  the  heirs,  subject  to  the  home- 
stead of  the  widow.  The  defendant's  grantor  claimed  the 
homestead  as  the  widow  of  the  deceased,  and  by  reason  of 
the  payment  of  the  |666.66  distributed  to  the  hell's  in  pay- 
ment for  that  part  thereof  which  she  thought  she  was  not 
entitled  to  as  widow.  Her  attempt  to  procure  an  assign- 
ment of  the  homestead  and  the  payment  of  the  f  666.66  was 
prior  to  the  early  partition  suit,  which,  as  heretofore  shown, 
disposed  of  the  balance  of  the  estate.  That  the  deceased  had 
a  homestead  interest  in  his  land  to  which  his  widow  suc- 
ceeded there  is  no  doubt  At  the  time  she  elected  to  take 
the  40  acre  tract  as  her  homestead  and  paid  the  surplus 
to  the  administrator,  and  upon  payment  of  a  share  thereof 
to  the  said  Mary  Staats  and  Sarah  Staats,  each  of  them 
executed  a  voucher  in  which  payment  thereof  was  acknowl- 
edged as  "the  portion  due  me  of  the  sum  paid  by  Ella  M. 
Hoagland,  widow  of  said  Christopher  M.  Hoagland,  by 
reason  of  her  election  to  retain  homestead  under  and  by 
virtue  of  section  30,  chapter  23  of  the  Compiled  Statutes 
of  1887,  as  amended  by  act  of  1889,  |95.23."  Had  the 
Baker  act  been  constitutional,  it  would  have  vested  title  in 
the  widow.  The  receipt  of  this  fund  by  these  heirs  is  not 
17 
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denied^  neither  is  it  denied  that  they  received  their  distrib- 
utive share  of  the  proceeds  of  the  purchase  price  paid  for 
the  north  half  of  the  quar^r  section. 

The  conduct  of  the  widow  and  the  heirs  regarding  the 
homestead  amounted  to  a  partial  parol  partition  of  the 
land  with  owelty.  Each  was  competent  to  contract  and 
had  an  interest  which  she  had  a  l^al  right  to  dispose  of. 
The  heirs  accepted  money  advanced  by  the  -widow  which 
otherwise  they  would  not  have  received,  and  parted  with 
title  which  otherwise  they  would  have  retained.  Their 
conduct  vested  an  equitable  title  to  the  homestead  in  the 
widow  which,  in  our  opinion,  she  could  have  confirmed 
by  a  proper  proceeding  in  her  lifetime.  Parol  partitions 
are  unsatisfactory  and  should  be  discouraged,  but,  whoi 
indulged  by  one  who  retains  the  benefits  thereof,  and  who 
acquiesces  therein  for  a  considerable  time,  operate  as  an 
estoppel.  Freeman,  Cotenancy  and  Partition  (2d  ed.),  sec. 
398;  Whittemore  v.  Cope,  11  Utah,  344.  The  heirs  knew 
that  their  mother,  the  widow,  claimed  absolute  title.  They 
received  a  just  compensation  for  their  interests.  They 
stood  by  and  saw  the  plaintiff  take  possession,  and  prob- 
ably knew  the  terms  of  his  purchase.  The  conscience  of 
this  court  knows  no  rule  that  will  permit  them  to  recover. 

We  recommend  that  the  judgment  of  the  district  court 
be  affirmed. 

Ames  and  Oldham,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be 

Affirmed. 

The  following  opinion  on  rehearing  was  filed  October  8, 
1906.    Judgment  of  affirmance  adhered  to: 

Epperson,  C. 

The  facts  in  this  case  are  stated  in  the  former  opinion 
reported  ante,  p.  204.  A  rehearing  was  granted,  additional 
briefs  filed  and  the  case  again  argued  orally. 
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1.  Plaintiffs  contend  that  in  the  partition  case  insti- 
tuted by  John  C.  Hoagland  the  court  did  not  have  the  jur- 
isdiction to  set  off  to  the  widow  the  S.  E.  i  of  the  N.  W.  J 
of  the  Hoagland  land.  It  is  admitted  that  the  court  had 
jurisdiction  of  the  parties  and  the  subject  matter;  but  it  is 
argued  that  the  court  had  no  jurisdiction  to  assign  to  the 
widow  the  40  acres  or  one-third  in  value  of  all  the  land 
partitioned,  when  by  law  the  widow  was. only  entitled  to  a 
dower  interest  in  the  land.  Such  decree,  it  is  argued,  is 
null  and  void  and  may  be  attacked  collaterally.  Counsel 
cite  Gizek  v,  Cizeh,  69  Neb.  800,  in  support  of  their  conten- 
tion.   It  was  there  held : 

"In  a  suit  arising  under  the  provisions  of  chapter  25, 
Oomp.  St.  1901,  the  district  court  has  not  jurisdiction  to 
award  real  estate  of  the  husband  to  the  wife  in  fee  as 
alimony,  and  a  decree  in  so  far  as  it  attempts  so  to  do  is 
void  and  subject  to  collateral  attack." 

The  Cizek  case  is  not  analogous  to  the  case  at  bar.  The 
statute  giving  the  district  court  the  power  to  grant  ali- 
mony does  not  provide  that  real  estate  belonging  to  the 
husband  may  be  set  off  to  the  wife  as  alimony  or  in  lieu  of 
alimony,  and  the  question  considered  in  Cizek  v.  Cizek, 
supra,  was:  "Is  the  power  to  give  the  husband^s  real  es- 
tate to  the  wife  by  decree  in  a  divorce  suit  implied  in  the 
power  which  the  statute  expressly  confers  to  give  ali- 
mony?" The  order  awarding  specific  real  estate  to  the 
wife  as  alimony  was  held  void  and  subject  to  collateral 
attack.  It  was  a  spe^rial  matter  not  presented  by  the  plead- 
ings and  foreign  to  the  issues.  In  the  Hoagland  partition 
case,  which  is  assailed  in  the  case  at  bar,  the  only  issue  pre- 
sented was  the  widow's  right  to  have  the  40  acres  in  con- 
troversy set  off  to  her  as  her  interest  in  her  late  husband's 
estate.  The  court  had  jurisdiction,  under  the  statutes 
quoted  in  our  former  opinion,  to  ascertain  and  confirm  the 
shares  of  the  parties.  Can  it  be  said  that  by  erroneously 
decreeing  to  her  more  than  she  was  entitled  to  the  court 
exceeded  its  jurisdiction?  By  the  order  confirming  in 
the  widow  the  40  acre  tract  as  her  share,  the  court  kept 
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within  the  issues  raised  by  the  pleadings  and  within  the 
statute  giving  it  power  to  order  partition. 

2.  As  to  the  homestead  forty  we  see  no  error  in  onr  for- 
mer opinion.  The  heirs  received  1666.66  for  their  interest 
in  land  worth  12^000.  Their  interest  was  subject  to  the 
widow's  life  estate.  It  is  not  shown  that  the  amount  re- 
ceived was  inadequate.  In  Wamsley  v.  Crook,  3  Neb.  344, 
352,  it  is  said:     . 

'It  is  a  well  settled  rule  of  law  that  one  cannot  be  per- 
mitted to  receive  both  the  purchase  money  and  the  land. 
And  the  application  of  this  principle  of  estoppel  'does  not 
depend  upon  any  supposed  distinction  between  a  void  and 
voidable  sale.  The  receipt  of  the  money,  with  the  knowl- 
edge that  the  purchaser  is  paying  it  upon  an  understand- 
ing that  he  is  purchasing  a  good  title,  touches  the  con- 
science and  therefore  binds  the  rights  of  the  party  in  one 
case  as  well  as  in  the  other.' " 

This  case  was  cited  with  approval  in  McMurtry  v. 
Brown,  6  Neb.  368;  Tanow  r.  Snelling,  34  Neb.  280.  Plain- 
tiffs received  their  share  of  the  f 666.66  from  the  widow, 
who  thought  she  was  buying  their  interest  They  thought 
they  were  selling,  and  they  were.  They  never  returned 
the  purchase  price.  It  is  evident  that  the  decree  of  the 
district  court  was  right.  Our  former  opinion  affirming 
that  decree  should  be  adhered  to,  and  we  so  recommend. 

Ames  and  Oldham,  00.,  concur. 

By  the  Oourt:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  former  judgment  in  this  case  is  adhered  to. 

Affibmbd. 
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OUYB  N.  JUDKINS,  APPELLEE,  V.  V/lLLIAM  H.  JUDKINS, 
APPELLANT. 

Filed  Mabch  22,  1906.    No.  14;208. 

Syidence  examined,  and  held  to  support  the  decree  entered. 

Appeal  from  the  district  court  for  Ouster  county: 
Bruno  O.  Hostbtlbb,  Judge.    Affirmed. 

H.  M.  Sullivan,  for  appellant. 

J.  R.  Dean  and  Aaron  Wall,  contra. 

DUPFIB,  O. 

The  plaintiff  filed  her  bill  against  the  defendant  and 
appellant  claiming  a  divorce  on  the  ground  of  cruelty. 
The  defendant's  answer  is  in  the  nature  of  a  cross-petition, 
asking  that  he  be  divorced  from  the  plaintiff.  The  court 
made  the  following  finding:  "The  court  finds  that  the 
conduct  of  each  of  the  parties  toward  the  other  has  been 
such  that  they  are  not  entitled  to  relief  by  a  court  of 
equity.  That  neither  of  said  parties  has  fulfilled  the 
duties  which  rest  upon  them  under  and  by  virtue  of  their 
marriage  relation,  and  that  because  of  the  ill  treatment  of 
each  toward  the  other  neither  is  entitled  to  the  relief  for 
which  they  here  pray."  A  decree  was  entered  dismissing 
both  the  plaintiff's  bill  and  the  defendant's  cross-bill. 

A  careful  reading  of  the  evidence  contained  in  a  volum- 
inous record  leads  us  to  believe  that  the  decree  was  the 
only  one  which  could  be  entered  in  the  case.  We  are  not 
entirely  satisfied  with  the  finding  that  the  husband's  con- 
duct toward  his  wife  is  deserving  of  censure.  It  is  evident 
that  he  was  frugat  and  saving,  and  not  as  liberal  in  expen- 
ditures on  account  of  his  wife  and  family  as  his  circum- 
stances might  justify.  However,  he  provided  her  with 
such  help  as  was  necessary  when  it  could  be  obtained,  and 
lent  his  own  assistance  in  the  performance  of  her  house- 
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hold  duties.  The  wife  appears  to  be  what  one  of  the  wit- 
nesses denominates  "a  chronic  complainer/'  She  was  dis- 
satisfied with  her  surroundings,  with  the  defendant's  con- 
duct and  refusal  to  be  more  liberal  in  his  expenditures  of 
money,  and  evidently  would  not  be  satisfied  with  the  most 
kind  and  liberal  treatment.  While  this  was  the  case,  and 
while^  so  far  as  we  can  see,  there  was  no  occasion  or  excuse 
for  her  separating  from  her  husband,  she  was  not  guilty  of 
any  act  which  under  our  statute  entitled  him  to  a  divorce. 
While  she  had  left  his  home  without  just  cause,  as  we  view 
the  evidence,  the  desertion  had  not  continued  for  two  years 
when  the  cross-bill  was  filed.  The  case  is  an  unfortunate 
one,  but  the  evidence  does  not  disclose  sufficient  facts  upon 
which  to  grant  relief  to  either  party. 
We  recommend  an  affirmance  of  the  judgment 

Albert  and  Jackson,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion^  the  judgment  of  the  district  court  is 

AFBllaMBD. 


Bkaufobd  H.  Bush,  appellant,  v.  Spbncbb  G.  Griffin, 
et  al.,  appbllef^. 

Filed  Maboh  22, 1906.    No.  14,141. 

1.  Adverse  Possession:  Evidencil  WhUe  the  fact  that  one  claiming 
title  by  adverse  i>o8se8Sion  failed  to  pay  taxes  on  the  land  dur- 
ing  his  occupancy  would  not  of  itself  necessarily  defeat  his 
claim,  it  is  entitled  to  weight  as  tending  to  show  that  he  did 
not  intend  to  claim  title  as  against  the  rightful  owner. 

2. :  — — .     Where  such  occupant  entered   originally  without 

oolor  of  title  or  claim  of  right,  and  the  acts  relied  on  to  show 
entry  and  occupation  were  consistent'  with  a  m^e  intention  to 
trespass  from  time  to  time  until  interfered  with  by  the  true 
owner,  his  testimony  that  he  intended  to  take  possession  and  hold 
and  occupy  as  owner,  uncorroborated  by  acts  necessarily  indicat- 
ing such  intention,  is  not  sufficient  to  require  a  finding  in  his 
tAYOT.    Knight  v.  Denman,  64  Neb.  814. 
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3.  Xvld«nce  examined,  and  held  to  bring  the  case  within  the  forego- 
ing rule. 

Appbal  from  the  district  court  for  Hayes  county :  Han- 
son M.  Qbihes,  Judgb.    Affirmed. 

O.  A.  Ready ^  F.  I.  Foss  and  R.  D.  Broumj  for  appellant 

W.  8.  Morion,  contra. 

Albeet,  0. 

This  suit  was  brought  in  March,  1903,  to  quiet  the  title 
to  a  quarter  section  of  land  in  Hayes  county,  the  plaintiff 
claiming  title  by  adverse  possession,  the  defendants  tracing 
their  title  to  a  patent  from  tte  government  It  appears  in 
the  evidence  that  the  plaintiff  settled  near  this  land  in 
1886.  At  that  time  the  land  in  question,  as  well  as  most  of 
the  land  in  that  vicinity,  was  wild,  a  part  of  the  public  do- 
main and  open  to  settlement  Between  that  time  and  1890 
the  plaintiff  built  and  extended  his  fences  so  as  to  include 
a  i>ortion  of  the  quarter  section  in  dispute  and  other  lands 
to  which  he  had  no  title  with  his  own.  In  1889  one  Mar- 
shall preempted  this  quarter  section,  and  the  following 
year  proved  up,  made  a  loan  on  the  land  and  left  the 
country.  The  plaintiff  afterwards,  in  the  same  year,  ex- 
tended his  fences  so  as  to  include  the  entire  tract,  and  has 
ever  since  been  in  possession  using  it  in  connection  with 
other  lands  for  grazing  purposes.  The  plaintiff  continued 
to  extend  the  boundaries  of  his  ranch,  paying  little  or  no 
attention  to  titles,  so  that  at  present  it  consists  of  almost 
3,000  acres,  of  which  the  plaintiff  can  show  paper  title  to 
less  than  700  acres.  The  remainder  belongs  mostly  to 
non-residents;  a  portion  of  it,  however,  is  still  government 
land.  The  loan  made  to  Marshall  was  foreclosed  and  the 
land  sold  in  pursuance  of  the  decree,  and  the  sheriff's  deed 
based  on  such  sale,  and  under  which  the  defendants  claim 
title,  was  executed  on  the  14th  day  of  November,  1892. 
The  plaintiff  was  not  a  party  to  the  foreclosure  suit. 
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With  the  exception  of  one  year,  1902,  the  plaintiff  paid 
no  taxes  on  the  land.  He  took  possession  under  no  claim 
of  right.  As  we  have  seen,  he  was  in  possession  of  a  por- 
tion of  the  land  when  Marshall  preempted  itr  The  record 
shows  that  he  recognized  Marshall's  right  to  preempt  the 
land,  as  well  as  Marshall's  title  acquired  by  virtue 
of  the  preemption.  At  the  time  he  extended  his  fence 
so  as  to  take  in  the  whole  tract,  which  was  after  Marshall 
had  left,  he  made  no  claim  to  the  land.  His  examination 
at  this  point  is,  in  part,  as  follows:  ^^Q.  After  Marshall 
(the  man  who  preempted  the  land)  proved  up  and  went 
away  you  put  the  whole  fence  around  the  quarter,  did 
you?  A.  I  moved  the  fence  out  of  the  cafion,  and  moved 
it  on  the  line  (taking  in  the  whole  tract).  Q.  And  took 
it  inside  of  your  ranch.  Just  before  Marshall  went  away 
did  you  say  anything  to  him  about  fencing  this  land  in? 
A.  No,  I  never  asked  him  anything  about  fencing  it 
Q.  Kever  asked  him  anything  about  it?  A.  Never  did. 
Q.  When  you  fenced  it  in  what  title  did  you  claim  at  that 
time?  A.  I  didn^t  claim  any  title.  Just  fenced  it  in. 
Q.  When  you  fenced  it  in  you  didn't  claim  any  title?  A. 
No,  sir.  Q.  When  was  it  you  did  claim  title  to  it?  A- 
I  have  been  claiming  it  as  my  pasture  ever  since  I  fenced 
it.  Q.  You  didn't  claim  any  title  to  it  when  you  fenced 
it?  A.  Not  before  I  fenced  it,  but  after  I  fenced  it  I  did. 
Q.  By  what  right  did  you  claim  it  at  that  time?  A. 
Well,  adverse.  Q.  What  right  did  you  claim  to  have  to 
it?  A.  I  didn't  claim  I  had  any  right  at  all,  only  I  just 
fenced  it  Q.  The  facts  are  Marshall  went  away,  and 
there  was  nobody  living  there,  and  you  thought  you  would 
fence  it  in?  A.  That  is  it  Q.  And  you  kept  it  fenced 
ever  since?  A.  Yes,  sir.  Q.  You  never  paid  anybody 
anything  for  it?  A.  I  never  paid  anything  only  some 
taxes." 

From  the  evidence  just  quoted,  taken  in  connection  with 
the  facts  hereinbefore  stated,  it  seems  clear  to  us  that  the 
purpose  of  the  plaintiff  in  taking  possession  of  the  land 
was  not  to  hold  it  as  against  the  rightful  owner,  but  merely 
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to  use  it,  as  he  was  using  othei;  lands  in  which  he  had  no 
claim  or  color  of  title,  as  long  as  he  could  without  inter- 
ference from  the  owner.  We  have  seen  that  he  inclosed 
and  used  government  land  in  the  same  way.  He  certainly 
ass»ted  no  claim  or  title  to  such  lands,  but  stood  ready  to 
surrender  possession  to  any  one  claiming  under  the  gov- 
ernment, just  as  he  surrendered  that  portion  of  th^  land  in 
question  which  he  had  previously  inclosed  to  Marshall, 
when  the  latter  preempted  it  in  1889. 

Another  thing  that  inclines  us  to  this  view  is  that  for 
more  than  ten  years  after  taking  possesion  of  the  land  he 
paid  no  taxes.  While  that  fact  of  itself  would  not  defeat 
his  claim  of  title  by  adverse  possession,  still  it  is  of  weight 
as  tending  to  show  that  he  did  not  intend  to  claim  title  as 
against  the  rightful  owner.  As  was  said  in  Todd  v.  Weed, 
84  Minn.  4 : 

"The  land,  being  a  government  subdivision,  was  presum- 
ably taxed  separately  from  other  lands,  but  defendant 
never  paid  the  same.  On  the  contrary,  they  were  annually 
paid  by  plaintiff  or  his  predecessor  in  title.  The  failure 
to  pay  taxes  is,  of  course,  not  conclusive  against  the  person 
claiming  title  by  adverse  possession.  But  such  failure, 
where  the  land  is  assessed  separately,  is  strong  and  forc- 
ible evidence  that  the  possessor  did  not  intend  to  claim 
title  adversely  to  the  owner.  ♦  ♦  *  If  the  payment  of 
taxes  tends  to  show  an  intention  to  claim  title — ^and  clearly 
it  does — the  failure  to  pay  them  would  a  fortiori  tend  to 
show  the  converse  of  the  proposition." 

It  appearing,  then,  that  the  plaintiff  took  and  retained 
possession  without  any  claim  of  right  or  color  of  title,  and 
with  no  intention  of  holding  it  as  against  the  owner,  but 
merely  to  use  it  for  his  own  purposes  as  long  as  he  could, 
the  case  fails  within  the  rule  announced  in  Knight  v.  Den- 
man,  WSeh.SU: 

**Wh^e  such  occupant  entered  originally  without  color 
of  title  or  claim  of  right,  and  the  acts  relied  on  to  show 
entry  and  occupation  were  consistent  with  a  mere  inten- 
tion to  trespass  from  time  to  time  until  interfered  with  by 
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the  true  owner,  his  testimony  that  he  intended  to  take  pos- 
session and  hold  and  occupy  as  owner,  uncorroborated  by 
acts  necessarily  indicating  such  intentions,  is  not  sufficient 
to  require  a  finding  in  his  favor." 

The  opinion  from  which  the  foregoing  is  taken  is  by 
Commissioner  Pound,  and  contains  not  only  an  exhaustive 
review  of  the  authorities  on  the  question  under  considera- 
tion, but  clear  and  cogent  reasoning  in  support  of  the*rule 
stated.  The  plaintiff,  however,  insists  that  the  facts  in 
that  case  are,  in  many  respects,  different  from  those  in 
the  case  at  bar.  They  are;  and  it  may  be  said  that  two 
cases  seldom  involve  precisely  the  same  state  of  facts. 
But  that  does  not  destroy  the  value  of  the  former  as  a 
precedent  as  long  as  they  have  enough  facts  in  common 
to  furnish  the  essential  elements  of  some  rule  announced 
in  the  one  and  invoked  in  the  other.  The  facts  in  this 
case  cover  every  essential  element  of  that  rule  and  bring 
the  case,  it  seems  to  us,  squarely  within  it  The  decree 
seems  to  be  fully  justified  by  the  record,  and  it  is  recom- 
mended that  it  be  affirmed. 

DuFFiB  and  Jackson,  CO.,  concur.  ! 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  of  the  district  court  is 

Affibmbd. 


Bbauford  H.  Bush,  appellant,  v.  Hbnby  Bbown  bt  aju, 

appbllbes. 

Fiua>  Mabch  22,  1906.    No.  14,142. 

Oase  FoUowed.    This  is  a  companion  case  to  Bush  v.  Orif/ln,  ante,  p.  214, 
decided  at  this  sitting,  and  is  governed  by  the  same  rules. 

Appeal  from  the  district  court  for  Hayes  county :  Han- 
son M.  Grimes,  Judge.    Affirmed. 
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G.  A,  Ready,  F.  I.  Fosa  and  R.  D.  Brovm,  for  appellant 
W.  fif*  Marian,  contra. 
Albert,  0.    x 

This  is  a  companion  case  to  Bush  v.  Oriffin,  ante,  p.  214, 
and  was  submitted  at  the  same  time  on  the  same  briefs. 
While  a  judgment  of  affirmance  in  this  particular  case 
might  be  placed  on  other  grounds,  it  is  also  governed  by 
the  rule  applied  in  that  case,  hence,  a  discussion  of  other 
features  is  not  required. 

It  is  recommended  that  the  decree  be  affirmed. 

DuFFiB  and  Jackson,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  of  the  district  court  is 

Affirmbd. 


Matthew  Gering  v.  School  District. 

Fii£D  Mabch  22,  1906.    No.  14»170. 

1.  Compromise:  Considebation.  A  compromise,  whereby  one  party 
agrees  to  pay  and  the  other  to  receive  a  certain  sum  In  satisfac- 
tion of  a  doubtful  claim,  rests  upon  a  sufficient  consideration. 

2. :  .    But  If  the  claimant,  knowing  that  his  claim  is 

groundless,  fprces  the  other  party  to  a  compromise  by  threats 
of  suit,  there  Is  no  consideration  and  the  compromise  will  not 
be  enforced. 

Forbearance  to  prosecute  proceedings  for  the  re- 


versal of  a  Judgment  is  a  sufficient  consideration  for  a  compro- 
mise, and,  unless  the  good  faith  of  the  claimant  in  pressing  his 
claim  Is  put  in  Issue,  whether  he  intended  to  prosecute  such 
proceedings  is  immaterial. 
4.  Judgment:  Res  Jitdicata.  One  of  the  essentials  of  a  judgment 
offered  In  support  of  a  technical  plea  In  bar  is  that  It  was  ren- 
dered In  a  suit  Involving  the  same  subject  matter  as  that  in  whldi 
the  plea  Is  interposed,  and,  laddng  that  element^  it  Is  not  avaU- 
able  in  support  of  such  plea. 


!v;?f'^  v?v'^-^ -s-: 
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5. :  .    Where  the  second  action  Is  on  a  different  claim  or 

demand,  the  judgment  in  the  former  operates  as  an  estoppel  only 
as  to  those  matters  in  issue  upon  the  determination  of  which  the 
Judgment  waff  rendered. 

6. :   :    BUBDBN  of  Pboof.    In  sucA  cases  the  rule  is  that, 

if  there  be  any  uncertainty  in  the  record  as  to  the  issues  actually 
tried  or  adjudicated  in  the  former  suit,  the  whole  subject  matter 
of  the  action  will  be  at  large,  unless  the  uncertainty  be  removed 
by  extrinsic  evidence,  and  the  burden  of  proof  is  upon  the  party 
relying  upon  the  estoppel  to  show  that  a  question  raised  in  the 
present  suit  was  litigated  and  determined  in  that  in  which  the 
judgment  was  rendered. 

7.  Action:  Oohpbomise;    Intimidation:    BvmBNCS.    In  an  action  upon 

the  promise  of  a  school  district  to  pay  a  certain  amount  in  ooni<- 
position  of  a  doubtful  claim,  one  of  ^he  defenses  was  that  the, 
claimant  secured  the  adoption  of  a  resolution  for  the  compromise 
by  threats  and  intimidation,  and  there  is  evidence  tending  to 
support  such  defense.  Held,  That  evidence  as  to  his  reputation 
in  the  vicinity,  as  to  being  peaceable  or  otherwise,  was  properly 
received. 

8.  Declarationa  of  parties  made  at  a  meeting  where  such  resolution 

wa«  adopted,  tending  to  show  that  they  were  intimidated  and  for 
that  reason  left  the  meeting  and  refrained  from  voting  on  the 
resolution,  are  properly  receivable  in  evidence  as  a  part  of  the 
res  gestis. 

Error  to  the  district  court  for  Cass  county :  Paul  Jes- 
SEN,  Judge.    Reversed. 

A.  N.  Sullivan  and  Jesse  L.  Root,  for  plaintiff  in  error. 

Byron  Clark,  contra. 

Albert,  0. 

From  July,  1894,  to  July,  1897,  O.  Lawrence  StuU  was 
treasurer  of  defendant  school  district.  At  the  close  of 
his  term  he  attempted  to  retain  certain  funds  of  the 
district  to  pay  himself  for  labor  performed  for  the  dis- 
trict and  interest  paid  on  its  registered  warrants.  StuU 
and  his  surety  were  sued  fop  funds  thus  retained.  A 
counterclaim  and  set-off  for  the  amount  of  StuU's  'claim 
was  interposed.    In  the  district  court  StuU  confessed 


Vol.  76]  JANUARY  TERM,  1906.  221 


Ctering  T.  School  District. 


and  paid  judgmait  for  the  amount  of  the  defendant's 
claim.  The  costs  accrued  to  that  time  amounted  to  |32.7d. 
Immediately  thereafter  the  suit  proceeded  on  StulFs  claim 
against  the  district^  terminating  in  a  verdict  for  defend- 
ant The  costs  incurred  in  that  contest  amounted  to 
1158.84.  June  1, 1899,  a  motion  for  a  new  trial  was  over- 
ruled and  judgment  rendered  on  said  verdict  The  an- 
nual meeting  of  the  electors  of  defendant  district  in  1899 
was  held  June  26.  There  was  presented  to  and  adopted 
by  said  electors  a  resolution  reciting  the  litigation  be- 
tween defendant  and  Stull  and  instructing  the  school 
board  of  defendant  to  settle  with  said  Stull  by  paying 
him  the  sum  of  |61.25  and  all  the  costs  in  said  suit  Mr. 
Stull  thereupon  forbore  to  prosecute  error  proceeding 
to  this  court,  and  thereafter  the  moderator  and  director 
of  the  district  executed  a  warrant  for  the  sum  of  f 252.88, 
including  therein,  not  only  the  |61.25  due  Stull,  and  the 
costs  of  the  action,  |158.84,  which  Stull  had  not  paid, 
but  the  132.79  adjudged  against  Stull  at  the  time  he  con- 
fessed judgment  in  favor  of  the  district  The  treasurer 
refused  to  pay  or  raster  this  warrant  Stull  sought 
to  comi>el  by  mandamus  the  registration  of  said  warrant. 
The  court  refused  the  writ,  because  the  warrant  was  for 
a  greater  sum  than  the  district  was  liable  for  under  its 
settlement,  and  because  Stull  had  not  paid  the  f  158.84. 
Thereafter,  to  prevent  sale  of  his  property  on  execution, 
Stull  paid  the  costs,  f  158.84,  the  district  was  to  pay,  and 
the  132.79  he  was  liable  for.  A  second  mandamus  suit 
was  disposed  of,  because  the  district  had  not  authorized 
a  warrant  in  the  sum  of  |252.88.  Stull  thereafter  became 
indebted  to  plaintiff,  and  sold  and  assigned  to  him  his 
claim  against  defendant  In  the  county  court  Judge 
Douglass  rendered  judgment  in  favor  of  Mr.  Gering.  In 
the  district  court  one  jury  disagreed,  but  at  the  Novem- 
ber, 1904,  tenn  of  said  court  a  verdict  was  rendered  in 
favor  of  the  school  district  The  petition  embraces  the 
facts  just  stated,  and  prays  judgment  against  the  de^ 
(endant  school  district 
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Among  other  matters  set  up  in  the  answar  ajre  the  fol- 
lowing: ^'Defendant  further  denies  that  at  the  time  the  al- 
leged resolution  was  pretended  to  have  been  passed  there 
wajs  any  school  district  meeting  or  election  of  said  dis- 
trict in  session;  but  in  this  alleges  that  said  school  dis- 
trict meeting,  by  reason  of  the  threats  and  intimidations 
of  said  StuU,  was  adjourned,  and  a  majority  of  the  electors 
had  returned  to  their  homes  through  fear;  •  •  •  and 
that,  if  any  such  resolution  was  passed,  it  was  passed 
after  said  meeting  had  adjourned  and  said  electors  were 
driven  away  by  the  actions  of  the  said  StuU  and  others 
with  him,  and  that  said  resolution  was  never  adopted  or 
passed  by  said  district,  or  a  majority  of  the  lawful  electors 
thereof,  either  at  said  meeting  or  at  any  other  tima^'  The 
defendant  also  pleads  an  estoppel  based  on  the  two  judg- 
ments in  the  proceedings  in  mandamus.  The  cause  was 
tried  to  a  jury,  who  returned  a  verdict  for  the  defendant 
The  plaintiff  prosecutes  error. 

From  the  foregoing  statement  it  will  be  seen  that  the 
consideration  relied  on  by  the  plaintiff  to  support  the 
allied  settlement  between  StuU  and  the  school  district 
was  the  abandonment  of  his  right  to  prosecute  error  to 
this  court  from  the  judgment  dismissing  his  action 
against  the  district,  and  for  costs,  rendered  in  the  dis- 
trict court  for  Cass  county  on  the  1st  day  of  June, 
1899.  The  court  instructed  the  jury  that  there  were 
five  issues  of  fact  involved  in  the  case,  and  which  they 
were  called  upon  to  determine,  and  that  the  burden 
of  proof  was  upon  the  plaintiff  to  establish  each  of  such 
issues  by  a  preponderance  of  the  evidenca  One  of  such 
issues  was  thus  stated  by  the  court  in  its  instructions  to 
the  jury: 

"Was  C.  Lawrence  Stull,  on  or  about  the  26th  day  of 
June,  1899,  intending  and  preparing  to  have  reviewed  in 
the  supreme  court  of  Nebraska,  in  the  ordinary  manner, 
a  judgment  rendered  against  him  in  the  district  court 
for  Cass  county,  Nebraska,  June  1,  1899,  in  which  case 
the  said  Stull  was  plaintiff  and  school  district  28  in  Cass 
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county^  Nebraska,  was  defendant?"  It  seems  clear  to  us 
that  the  trial  court  erred  in  submitting  the  foregoing  ques- 
tion to  the  jury.  It  is  well  settled,  in  fact  is  elementary, 
that  the  compromise  of  doubtful  claims  is  valid,  the  mu- 
tual release  of  their  respective  rights  by  the  parties  and 
the  avoidance  of  the  expense  and  annoyance  of  litigation 
being  a  sufficient  consideration  for  the  composition.  But 
it  is  also  elementary,  that  to  render  such  compromise 
valid  the  parties  must  concur  in  supposing  the  right  to 
be  doubtful,  for  if  the  claimant,  knowing  his  demand  to 
be  groundless,  forces  the  other  party  to  a  settlement  by 
threats  of  suit  the  compromise  will  not  be  upheld.  Fitz- 
gerald V.  Fitzgerald  d  Mallory  C.  Co.^  44  Neb.  463;  Prater 
V.  Miller,  25  Ala.  320,  60  Am.  Dec.  521;  Schnell  v.  Nell, 
17  Ind.  29,  79  Am.  Dec.  453 ;  Tucker  v.  Ronk,  43  la.  80.  If 
Stull's  bona  fides  in  asserting  his  claim  against  the  school 
district  had  been  put  in  issue,  we  can  readily  see,  in  the 
light  of  the  forgoing  rule,  how  his  intentions  with  re- 
spect to  prosecuting  an  appeal  would  be  material.  But 
no  such  theory  was  submitted  to  the  jury ;  that  is  to  say, 
no  instructions  were  given  covering  the  theory  that  his 
claim  was  groundless,  and  that  he,  knowing  it  was  ground- 
less, forced  a  compromise  by  threats  of  further  litigation. 
In  fact,  in  more  than  one  instruction  the  court  recog-  - 
nized  Stull's  forbearance  to  prosecute  error  as  a  sufficient 
consideration-to  support  the  compromise  contemplated  by 
the  resolution  adopted  at  the  school  meeting.  But  in  each 
of  such  instructions  the  jury  were  told  in  effect,  that  the 
validity  of  the  compromise  would  depend  on  whether  at 
the  time^  StuU  intended  and  was  preparing  to  prosecute 
error  from  the  judgment.  We  are  unable  to  see  how  his 
intentions  or  his  preparations  to  prosecute  error  could 
be  material  in  such  circumstances.  At  the  time  the  com- 
promise was  made  Stull  had  a  right  to  institute  proceed- 
ings for  a  reversal  of  the  judgment.  It  is  elementary  that 
if  a  person  has  a  right  at  law  his  forbearance  to  institute 
legal  proceedings  to  enforce  or  protect  it  is  a  valid  consid- 
eration and  sufficient  to  support  a  composition.    The  right 
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to  have  a  judgment  against  him  reviewed  in  an  appellate 
court  was  a  legal  right,  and  forbearance  to  institute  pro- 
ceedings for  that  purpose  was  a  valuable  consideration. 
Bead  v.  French^  28  N.  Y.  285 ;  Russell  v.  Daniels,  5  Colo. 
App.  224;  Matthews  v.  Merrick,  4  Md.  Ch.  364.  The  con- 
sideration for  the  compromise  was  the  forbearance  of  his 
right  to  prosecute  error,  and  not  the  abandonment  of  an 
intention  to  do  so.  A  party  may  in  good  faith  assert  a 
claim  against  another  for  damages  for  breach  of  contract 
If  both  concur  in  the  belief  that  it  is  a  doubtful  claim,  it 
will  support  a  compromise,  although  the  party  asserting 
the  claim  may  have  had  no  intention  of  resorting  to  an 
action  to  enforce  it.  The  value  of  a  consideration  does 
not  always  consist  of  its  value  to  the  party  who  sur- 
renders it,  but  sometimes  consists  wholly  of  its  value  to 
the  party  to  whom  it  moves.  .In  this  case,  while  Stull 
may  have  had  no  intention  of  carrying  the  litigation  to 
this  court,  yet  the  defendant  had  a  perfect  right  to  protect 
itself  against  a  change  of  his  intentions  in  that  regard^ 
and  assure  itself  beyond  a  peradventure  that  the  litiga- 
tion was  ended.  For  these  reasons,  we  think  the  district 
court  erred  in  submitting  the  question  of  Stull's  inten- 
tions with  respect  to  instituting  proceedings  for  the  re- 
versal of  the  judgment  to  the  jury. 

But  the  defendant  contends  that  the  plaintiff  must  fail 
in  any  event,  for  the  reason  that  he  is  concluded  by  the 
judgments  rendered  in  the  two  proceedings  in  mandamus 
instituted  by  Stull,  his  assignor,  because,  as  he  asserts, 
the  issues  in  those  cases  were  precisely  the  same  as  those 
raised  in  this  action.  The  argument  upon  this  branch 
of  the  case  is  somewhat  confusing  because  of  the  failure 
to  distinguish  between  a  judgment  urged  as  a  technical 
bar  to  another  action  and  one  that  is  urged  merely  as  con- 
clusive upon  the  parties  as  to  one  or  more  of  the  issues 
involved.  This  distinction  is  made  clear  in  Cromwell  v. 
Sao  County^  94  U.  S.  351,  quoted  at  some  length  in  Hamr 
son  V.  Hanson,  64  Neb.  506,  and  is  recognized  by  all  text 
writers.    Without  stopping  to  enumerate  all  the  essentials 
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of  a  judgment  which  will  constitute  a  technical  bar  to  an- 
other action  between  the  same  parties  or  their  privies,  it 
may  be  said  that  all  writers  agree  that  there  must  be  an 
identity  of  subject  matter;  that  is,  the  subject  matter  of 
the  suit  in  which  the  judgment  was  rendered,  must  be  the 
same  as  that  involved  in  the  suit  in  which  the  judgment 
is  urged  as  a  bar.  Hamilton  Nat.  Bank  v.  American  L, 
i£  T.  Co.,  66  Neb.  67,  82,  and  authorities  cited.  But,  where 
the  second  action  is  upon  a  different  claim  or  demand,  the 
judgment  in  the  prior  action  operates  as  an  estoppel  only 
as  to  those  matters  in  issue  upon  the  determination  of 
which  the  judgment  was  rendered.  Cromwell  v.  Sac 
County,  supra,  and  Hanson  v.  Hanson,  supra. 

In  the  present  case,  the  plaintiff's  claim  is  based  on  a 
contract.  His  two  applications  for  a  writ  of  mandamus 
were  based  on  the  alleged  refusal  of  the  respondents  to 
I)erform  a  plain  ministerial  duty.  It  is  quite  clear  there- 
fore that  the  subject  matter  involved  in  those  proceedings 
was  different  from  that  involved  in  the  case  at  bar,  and 
that  the  judgments  rendered  therein  are  not  available 
in  support  of  a  technical  plea  in  bar  of  this  suit.  Those 
judgments,  then,  if  available  to  the  defendant  in  this  case 
for  any  purpose,  are  available  only  to  the  extent  that 
some  material  issue  was  litigated  and  determined  in  one 
or  both  of  those  actions,  and  as  to  any  such  issue  the 
judgment  or  judgments  by  which  it  was  determined  are 
conclusive  upon  the  parties.  But,  from  an  examination 
of  the  record  in  the  two  mandamus  cases,  it  is  impossible 
to  determine  upon  what  grounds  the  applications  were 
denied.  From  the  pleadings  it  is  clear  that  some  of  the 
issues  raised  are  identical  with  some  of  those  raised  in 
the  present  action.  But  in  addition  to  such  issues  there 
was  involved  in  each  application  the  further  issue  whether 
the  respondents  were  in  default  of  an  official  duty  which 
the  court  would  enforce  by  mandamus.  From  the  nature 
of  the  pleadings  the  applications  might  have  been  denied 
for  reasons  in  nowise  affecting  the  merits  of  the  present 
cause;  for  example,  on  the  grounds  alleged  in  the  petition 
18 
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filed  in  this  case.  The  rule  is  that,  if  there  be  any  un- 
certainty in  the  record,  as,  for  example,  if  it  appear  that 
several  distinct  matters  may  have  been  litigated,  upon 
one  or  more  of  which  judgment  waa  rendered,  the  whole 
subject  matter  of  the  action  will  be  at  large  and  open  to 
a  new  contention,  unless  the  uncertainty  be  removed  by  ex- 
trinsic evidence  showing  the  precise  point  involved  and 
determined.  Russell  v.  Place,  94  U..  S.  606;  Lewis  v. 
Ocean  N,  d  P.  Co.,  125  N.  Y.  341;  Bell  v.  Merrifield,  109 
N.  Y.  202,*  4  Am.  St.  Rep.  436;  1  Freeman,  Judgments 
(4th  ed.),  sec.  276;  Belleville  &  St.  L.  R.  Go.  v.  Leathe,  84 
Fed.  103;  Oeary  v.  Bangs,  138  111.  77;  Augir  v.  Ryan,  63 
Minn.  373.  The  burden  of  showing  that  a  question  raised 
in  the  present  suit  was  litigated  and  determined  in  the 
former  trial  is  upon  the  party  alleging  it.  Ryan  v.  Pot- 
win,  62  111.  App.  134;  Zoeller  v.  Riley,  100  N.  Tf.  102,  53 
Am.  Kep.  157.  The  record  utterly  fails  to  show  that  any 
of  the  material  issues  involved  in  this  case  were  deter- 
mined in  the  mandamus  proceedings.  It  follows,  then, 
that  th^  judgments  rendered  upon  those  applications  not 
only  constitute  no  bar  to  this  action,  but  are  not,  upon  the 
record  presented,  conclusive  upon  any  of  the  issues  in- 
volved. 

Complaint  is  made  because  the  court,  over  defendant's 
objection,  admitted  evidence  to  the  effect  that  BtuU  had  a 
reputation  in  the  neighborhood  where  he  resided  for  being 
of  a  quarrelsome  disposition.  One  of  the  theories  of  the 
defense  was  that  StuU,  plaintiff's  assignor,  and  others  in- 
stigated by  him,  in  order  to  secure  the  adoption  of  the  reso- 
lution for  the  compromise  of  Stull's  claim  against  the 
school  district,  so  conducted  themselves  at  the  school  meet- 
ing as  to  raise  a  reasonable  apprehension  that  opposition 
to  the  resolution  would  result  in  a  breach  of  the  peace 
on  their  part,  and,  in  consequence,  that  a  large  number  of 
the  electors,  some  of  whom  were  women,  left  the  meet- 
ing before  a  vote  was  taken  on  the  resolution,  which 
would  have  been  defeated  but  for  such  intimidating  tactics. 
There  may  be  some  doubt  whether  the  answer  presents 
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the  foregoing  theory  of  the  defense.  But  we  are  not  re- 
quired to  pass  upon  that  question.  Neither  do  we  care 
to  embarrass  the  parties  in  the  future  progress  of  the 
litigation  by  any  expression  of  opinion  as  to  the  sufficiency 
of  the  evidence  to  warrant  a  submission  of  that  theory 
to  the  jury.  But,  assuming  the  sufficiency  of  the  answer 
in  that  regard,  and  that  the  evidence  tends  to  show  that 
StuU  and  his  followers  thus  conducted  themselves, .  then, 
evidence  as  to  his  reputation,  as  to  being  peaceable  or 
otherwise,  would  tend  to  show  the  effect  of  such  conduct  on 
the  minds  of  the  electors,  and  for  that  purpose  such  evi- 
dence was  properly  received.  Counsel  assert  that  evidence 
of  that  character  is  never  admissible  in  a  civil  action.  That 
is  a  mistake.  In  Oolder  v.  Lund  50  Neb.  867,  this  court 
said: 

**We  can  certainly  see  no  reason  why  it  is  not  proper, 
in  support  of  such  a  defense,  to  make  proof  of  the  plain- 
tiff's character  in  a  civil  action  for  assault  and  battery 
as  much  as  in  a  prosecution  for  homicide;  but  in  such  • 
cases  the  proof  must  be  of  the  plaintiff's  general  reputa- 
tion." 

Complaint  is  also  made  because  the  court  received  evi- 
dence of  statements  made  by  some  of  the  electors  upon 
leaving  the  meeting  as  to  their  reason  for  leaving,  to  the 
effect  that  they  were  leaving  because  they  expected  trouble 
over  the  resolution.  It  is  argued  that  such  statements 
are  self-serving  declarations  and  hearsay.  But  the  state- 
ments were  made  at  the  meeting  by  electors  who  were 
a  part  of  the  meeting.  They  appear  to  have  been  made 
spontaneously,  and,  in  view  of  the  theory  of  the  defense 
above  stated,  were  properly  received,  we  think,  as  a  part 
of  the  res  gestos.  In  Matheivs  v.  Cheat  N.  R.  Co,,  81 
Minn.  363,  where  declarations  of  a  party  as  to  his  rea- 
son for  going  to  a  certain  place  were  received  in  evidence, 
the  court,  in  passing  upon  the  competency  of  such  evidence, 
said: 

"The  evidence  was  competent,  for  it  falls  within  the  rule 
that  when  it  is  material  to  show  the  purpose  or  reason 
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for  the  departure  of  a  person,  or  of  an  act  done  by  him, 
his  declarations  of  his  purpose,  op  reason  for  so  doing, 
made  at  or  about  the  time  he  acts,  if  made  in  a  natural 
way,  and  without  any  circumstances  of  suspicion,  are  ad- 
missible as  original  evidence/'  Citing  1  Greenleaf,  Evi- 
dence (16th  ed.),  sees.  162d^  1626;  State  v.  Hay  ward,  62 
Minn.  474  j  0'Conn(yr  r,  Chicago,  M.  &  8t.  P.  R.  Co.,  27 
Minn.  166;  Mutual  Life  Ins.  Co.  v.  Hillmon,  145  U.  S.  285, 
12  Sup.  Ct.  Rep.  909 ;  Commomcealth  v.  Trefethen,  157 
Mass.  180. 

Other  questions  are  discussed,  but  the  probablity  that 
they  will  arise  upon  another  trial  is  too  remote  to  justify 
discussing  them  at  this  time. 

For  the  error  in  the  charge  to  the  jury  hereinbefore 
pointed  out,  it  is  recommended  that  the  judgment  of  the 
district  court  be  reversed  and  the  cause  remanded  for  a 
new  trial. 

DuFFiB  and  Jackson,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 

opinion,  the  judgment  of  the  district  court  is  reversed  and 

the  cause  remanded  for  a  new  trial. 

Revebsed. 


Edith  M.  Willits,  appellee,  v.  Lee  C.  Wlllits,  appel- 
lant.* 

Piled  Mabch  22,  1906.    No.  14,180. 

1.  ICarrlage  Contract.    While  our  law   defines   marriage  as  a  civil 

contract,  it  differs  from  all  other  contracts  in  its  consequences 
to  the  body  politic,  and  for  that  reason  in  dealing  with  it  or  with 
the  status  resulting  therefrom  the  state  never  stands  indifferent, 
but  is  always  a  party  whose  interest  must  be  taken  into  account 

2.  Marriagfe:  Vamdity.    A  marriage,  where  one  of  the  parties  is  under 

age  of  consent,  but  who  is  competent  by  the  common  law,  is  not 

♦See  order  as  to  attorney's  fees,  p.  235,  post. 
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void,  but  merely  voidable,  and  until  annulled  by  a  court  of  com- 
petent jurisdiction  is  valid  for  all  civil  purposes. 

3. :    Awwulmbnt:    Support  of  Offspbino.    A  court  annulling  a 

marriage  at  the  suit  of  a  husband  who  was  under  the  age  of 
consent  when  the  marriage  was  solemnized  may  require  him  to 
pay  a  reasonable  amount  for  the  support  and  nurture  of  the  issue 
of  such  marriage. 

4.  Suit  Honey:   Expenditures.     In  such  case  the  court  may  also  re- 
.   quire  the  husband,  if  the  circumstances  of  the  party  warrant  it, 
to  pay  reasonable  suit  money  to  enable  the  wife  to  make  a  de- 
fense, and  to  reimburse  her  for  exi>enditures  on  behalf  of  the 
ftunily  during  the  existence  of  the  marriage  relation. 

6.  Suit  money  may  be  allowed,  in  the  sound  discretion  of  the  court, 
at  any  stage  in  the  litigation  and  may  be  included  in  the  final 
decree 

Appeal  from  the  district  court  for  Harlan  county:  Ed 
L.  Adams,  Judge.    Affirmed: 

Flansburg  d  Williams,  J.  Q.  Thompson  and  Oomer 
Thomas,  for  appellant. 

W.  B.  Morlan  and  R.  L.  Keester,  contra. 

Albert,  C, 

The  petition  on  which  this  cause  was  submitted  is  sub- 
stantially as  follows :  That  on  the  15th  day  of  November, 
1903,  the  plaintiff  and  defendant  were  married  in  Harlan 
county,  Nebraska,  and  immediately  thereafter  the  defend- 
ant without  just  cause  or  excuse  abandoned  the  plaintiff, 
and  has  ever  since  neglected  to  contribute  any  sum  what- 
soever for  her  support  and  maintenance;  that  on  the  30th 
day  of  June,  1904,  the  plaintiff  gave  birth  to  a  male  child, 
the  issue  of  the  defendant,  which  is  in  her  custody.  That 
the  plaintiff  is  in  ill  health,  and  without  moans  of  sup- 
port for  herself  and  the  child,  and  without  the  necessary 
means  of  prosecuting  the  suit;  that  the  defendant  is  the 
owner  of  a  large  amount  of  real  and  personal  property, 
of  about  the  value  of  |40,000,  and  that  his  income  there- 
from  and  his  earnings  amount  to  at  least  f 5,000  a  year. 
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The  prayer  is  for  a  reasonable  allowance  for  the  support 
of  herself  and  child,  and  for  such  other  relief  as  may  be 
deemed  equitable. 

The  answer  admits  the  marriage  between  the  parties 
and  the  birth  of  the  child.  By  way  of  a  cross-bill  the  de- 
fendant alleges  that  on  the  evening  of  the  marriage  be- 
tween himself  and  the  plaintiff  he  called  upon  the  plain- 
tiff at  her  father's  house,  whereupon  the  plaintiff's  father 
accused  the  defendant  of  being  the  father  of  the  plaintiff's 
unborn  child,  and  threatened  him  with  bodily  injury  un- 
less he,  at  once,  contracted  a  marriage  with  the  plaintiff ; 
that  the  defendant,  believing  that  he  was  in  danger  of 
death  or  great  bodily  injury,  and  influenced  by  such  fears, 
was  then  and  there  induced  to  contract  a  marriage  with 
the  plaintiff;  that  immediately  after  the  marriage  cere-' 
mony  was  performed  he  left  the  plaintiff,  and  thai  they 
never  cohabited  together  as  husband  and  wife:  The  de- 
fendant further  allies  that  at  the  time  the  said  marriage 
was  contracted  he  was  under  the  age  of  18,  being  only  17 
years,  4  months  and  11  days  old,  and  that  the  plaintiff 
was  over  the  age  of  18  years.  The  defendant's  guardian, 
upon  order  of  the  court,  was  joined  as  a  party  defendant. 

The  court  made  no  finding  on  the  question  of  duress,  and 
while  it  is  quite  clear  from  the  evidence  that  the  defendant 
in  contracting  the  marriage  was  influenced  somewhat  by 
fears  of  a  prosecution  for  bastardy,  those  fears  were  born 
rather  of  a  consciousness  of  guilt  than  of  any  threats 
made  by  the  plaintiff's  father.  In  other  words,  we  think 
the  evidence  justifies  a  finding  that  the  defendant  con- 
tracted the  marriage  in  the  hope  of  escaping  a  prosecution 
for  bastardy,  and  not  because  of  any  fear  of  the  plaintiff's 
father  or  other  relatives.  The  court  found,  as  was  neces- 
sary in  view  of  the  evidence,  that  the  defendant  at  the  time 
of  the  marriage  was  under  the  age  of  18  years,  and  entered 
a  decree  annulling  the  marriage,  but  requiring  the  de- 
fendant to  pay  plaintiff  the  sum  of  |150,  which  she  had 
expended  for  lying-in  expenses  and  for  the  support  of  the 
child  up  to  the  commencement  of  the  suit,  and  that  he 
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provide  for  the  support  of  the  child,  as  follows  :•  |150  a 
year  for  the  period  of  five  years  from  the  date,  of  the 
decree;  the  sum  of  |120  a  year  for  the  next  five  years,  and 
the  sum  of  |100  a  year  for  the  next  four  years,  should  the 
child  live  so  long.  The  court  further  ordered  that  the 
defendant  should  pay  the  further  sum  of  $100  as  suit 
money  for  the  benefit  of  the  plaintiff's  attorneys,  and  all 
costs.    Defendant  appeals. 

The  defendant  takes  the  ground  that,  the  court  having 
found  that  he  was  under  the  age  of  18  years  when  the 
marriage  was  solemnized,  and  entered  a  decree  of  annul- 
ment, the  decree  relates  back  to  the  date  of  the  marriage, 
and  places^  him  in  precisely  the  same  position  with  respect 
to  his  liability  to  the  plaintiff  and  for  the  support  of  the 
child  that  he  would  have  occupied  had  the  marriage  never 
been  contracted.  In  other  words,  his  contention  amounts 
to  this,  that  by  virtue  of  such  finding  and  decree  the 
plaintiff  was  never  his  wife,  and  the  status  of  the  issue 
of  the  marriage  is  merely  that  of  an  illegitimate  child  of 
the  plaintiff  and,  consequently,  he  is  required  to  provide 
for  neither  of  them,  either  pendente  lite  or  otherwise. 
This  position  seems  to  be  untenable.  While  our  law 
(Oomp.  St.  1905,  sec.  1,  ch.  52)  defines  marriage  as  a 
civil  contract,  it  differs  from  all  other  contracts  in  its  far 
reaching  consequences  to  the  body  politic,  and  for  that 
reason  in  dealing  with  it  or  the  status  resulting  therefrom 
the  state  never  stands  indifferent,  but  is  always  a  pariy 
whose  interest  must  be  taken  into  account.  There  can 
be  no  doubt  that  a  decree  of  annulment  leaves  the  parties 
in  many  respects  as  though  the  marriage  had  never  taken 
place;  in  just  what  respects  is  not  necessary  to  determine 
at  this  time.  But  a  marriage,  where  one  of  the  parties 
is  under  the  age  of  consent,  but  who  is  competent  by  the 
common  law,  is  not  void,  but  merely  voidable.  Comp  St 
1905,  sec.  2,  ch.  25.  It  is  valid  for  all  civil  purposes,  until 
annulled  by  a  judicial  decree.  State  v.  Lowell,  78  Minn. 
166,  79  Am.  St  Rep.  358  (extended  note) ;  Oathings  v.  Wil- 
liams, 5  Ired.  (N.  Car.)  487,  44  Am.  Dec.  49,  and  notes. 
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We  cannot  overlook  the  fact  that  daring  the  period  of 
the  recognized  validity  of  such  a  marriage  the  rights  of 
third  parties — children  who  are  the  issue  of  what  at  the 
time  was  a  lawful  relation — frequently  intervene,  and 
that  such  rights  would  be  prejudiced  by  placing  the  par- 
ties to  the  marriage  contract  in  precisely  the  same  posi- 
tion they  would  have  occupied  but  for  the  marriage. 
There  would  be  neither  reajson  nor  justice  in  a  rule  that 
would  visit  the  consequences  of  a  mutual  indiscretion 
exclusively  upon  the  wife.  .  This  case  illustrates  the  in- 
iquity of  such  a  rule.  The  defendant  is  a  young  man  of 
considerable  fortune,  and  one  whose  age,  judging  from 
the  evidence  before  us,  cannot  be  accurately  measured  in 
years.  The  plaintiff  is  a  young  woman  entirely  without 
means  of  support.  They  are  the  parents  of  a  child,  bom 
while  the  marriage  was  merely  voidable.  The  plaintiff 
now  addresses  a  prayer  to  the  conscience  of  the  court  for 
an  annulment  of  the  marriage,  a  release  from  his  liability 
for  the  support  of  his  child,  and  incidentally,  that  the 
whole  burden  of  its  support  and  nurture  be  cast  upon 
the  shoulders  of  the  plaintiff.  Such  a  prayer  does  not 
appeal  very  strongly  to  the  enlightened  conscience  of  this 
age.  It  is  in  sharp  .conflict  with  the  maxim,  "He  who 
seeks  equity  must  do  equity,"  as  well  as  with  sound  public 
policy,  which  requires  courts  jealously  to  guard  the  rights 
of  infants  and  take  due  precautions  to  prevent  their  be- 
coming a  public  charge.  It  would  seem  that  the  law- 
makers foresaw  such  contingencies  and  undertook  to  pro- 
vide against  them  by  the  enactment  of  section  15,  ch.  25, 
Comp.  St,  1905,  which  is  as  follows:  "Upon  pronouncing 
a  sentence  or  decree  of  nullity  of  a  marriage,  and  also 
upon  decreeing  a  divorce,  whether  from  the  bonds  of  ma- 
trimony or  from  bed  and  board,  the  court  may  make 
such  further  decree  as  it  shall  deem  just  and  proper,  con- 
cerning the  care,  custody,  and  maintenance  of  the  minor 
children  of  the  parties,  and  may  determine  with  which 
of  the  parents  the  children  or  any  of  them  shall  remain." 
The  foregoing  section  is  sufficient  in  itself,  we  think,  to 
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justify  a  decree  requiring  the  father  of  a  child  to  pro- 
vide for  its  support  in  cases  of  this  character. 

But  the  defendant  contends  that  the  allowance  of  flSO 
to  the  plaintiflF  for  her  own  use  and  f  100  for  suit  money 
is  wholly  unauthorized.  So  far  as  the  suit  money  is  con- 
cerned the  defendant  takes  the  position  that,  because  the 
wife's  suit  was  not  brought  for  a  divorce,  but  merely  for 
maintenance,  she  is  not  entitled  to  suit  money.  Whatever 
the  rule  may  be  with  regard  to  an  allowance  for  suit 
money  in  an  action  brought  merely  for  maintenance,  it 
is  well  settled  that  in  an  action  by  the  husband  to  annul 
a  marriage  the  wife  is  entitled  to  alimony  pendente  lite 
and  counsel  fees,  and  the  fact  that  the  defendant  proceeds 
by  cross-petition  instead  of  an  original  suit  does  not 
change  the  rule.  See  Eliot  v.  Eliot,  77  Wis.  634 ;  Wabher- 
son  V.  Wahherson,  57  N.  Y.  Supp.  405;  Higgins  v.  Sharp, 
164  N.  Y.  4;  Allen  v.  Superior  Court,  133  Cal.  504;  Arey 
V.  Arey,  22  Wash.  261.  It  is  intimated  that  the  statute 
contemplates  the  allowance  of  alimony  pendente  lite  before 
the  final  decree  in  the  district  court,  and  that  a  provision 
therefor  in  the  final  decree  is  erroneous.  A  diflferent 
rule  was  announced  in  Brasch  v,  Brasch,  50  Neb.  73,  where 
the  court  said: 

"What  sum  a  husband  may  be  required  to  pay  to  his  wife 
for  her  support  during  the  pendency  of  a  divorce  suit^ 
for  her  reasonable  and  necessary  expenses  in  prosecuting 
or  defending  the  action  and  for  counsel  fees  and  when 
such  sums  shall  be  paid — i.  e.j  whether  before  the  final 
hearing  of  the  action  and  as  a  condition  precedent  to  the 
right  of  the  husband  to  further  prosecute  or  defend— 
are  matters  entirely  within  the  discretion  of  the  district 
court;  and  it  is  equally  within  the  discretion  of  that 
court  to  postpone  until  the  final  hearing  of  the  case  the 
alloTC^ance,  if  any,  made  the  wife  for  expenses  and  coun- 
sel fees  in  prosecuting  or  defending  the  action,  and  to 
render  a  judgment  or  decree  against  the  husband  at  the 
time  of  disposing  of  the  suit  for  such  sum  as  appears 
to  be  reasonable  and  necessary;  and  the  allowance  made 
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by  the  district  court  for  the  temporary  support  of  the  wife 
OP  for  expenses  and  attorney's  fees  will  not  be  disturbed, 
unless  it  appears  that  the  court  has  abused  its  discretion." 

As  to  the  allowance  to  the  plaintiff  of  |150  for  her 
own  use  it  appears  to  have  been  made  for  the  reason  that 
she  has  incurred  indebtedness  to  that  amount  "in  the 
maintenance  and  support  of  the  child  and  lying-in  ex- 
penses." As  before  stated  the -marriage  was  valid  until 
anulled  by  the  court.  Until  it  was  annulled,  therefore, 
the  defendant  was  liable  for  the  expenses  of  his  family 
and  the  support  and  maintenance  of  his  child.  The  ex- 
penses on  which  the  court  based  the  allowance  of  flSO 
were  a  part  of  the  family  expenses.  In  other  words,  the 
plaintiff  had  incurred  indebtedness  to  the  amount  of  f  150 
to  defray  expenses  for  which  the  defendant  was  liable.  It 
does  not  seem  at  all  unreasonable  that  the  court  in  sever- 
ing the  relations  between  the  parties  should  make  pro- 
vision whereby  the  defendent  would  be  required  to  reim- 
burse her  or  to  relieve  her  from  the  burden  of  such 
indebtedness. 

The  plaintiff  also  complains  of  the  decree  because,  as 
she  insists,  the  allowance  for  the  support  of  the  child  is 
insufficient  and  because  of  its  omission  to  provide  for 
permanent  alimony.  So  far  as  the  allowance  for  the  sup- 
port of  the  child  is  concerned,  it  is  subject  to  revision 
from  time  to  time  (Comp.  St.  1905,  sec.  16,  ch.  25),  and 
we  think,  for  the  present,  it  should  be  permitted  to  stand. 
As  to  the  claim  for  permanent  alimony,  such  alimony  is 
allowed  in  divorce  proceedings  in  lieu  of  the  common  law 
right  of  support.  Oreene  v,  Qreene,  49  Neb.  546,  and  cita- 
tions. To  support  his  wife  is  one  of  the  obligations  as- 
sumed by  the  husband  by  virtue  of  his  marriage  contract, 
and  where,  as  in  this  case,  the  marriage  is  voidable,  a  re- 
lease from  such  obligation  is  a  part  of  the  relief  sought 
by  the  husband  in  a  suit  to  annul  the  marriage.  Per- 
manent alimony  is  a  statutory  innovation,  and  we  find 
no  statutory  authority  for  its  allowance  in  a  suit  brought 
to  annul  a  voidable  marriage. 
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In  our  judgment  the  decree,  in  view  of  all  the  circum- 
stancefi,  is  in  no  respect  erroneous,  and  we  recommend  that 
it  be  affirmed. 

DuFFiB  and  Jackson,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  of  the  district  court  is 

Affibmbd. 

The  following  order  was  entered  April  5, 1906 : 
Albert,  C. 

The  motion  made  in  this  court  for  an  allowance  to 
the  plaintiff  for  suit  money  was  not  called  to  our  atten- 
tion, either  by  brief  or  otherwise,  and  for  that  reason 
was  not  considered  in  the  original  opinion.  Subsequently, 
our  attention  was  called  thereto  and  a  further  hearing 
had.  We  have  no  doubt  that  the  plaintiff  is  entitled  to 
a  reasonable  allowance  for  attorneys'  fees  for  the  services 
of  her  attorneys  in  this  court,  and  are  of  the  opinion  that 
an  allowance  of  flOO  therefor  would  be  reasonable. 

It  is  therefore  recommended  that  the  plaintiff  be  al- 
lowed the  sum  of  |100  as  attorneys'  fees  for  the  services 
of  her  attorneys  in  this  court  and  that  the  same  be  taxed 
Bs  pert  of  the  costs  in  this  court  in  favor  of  her  attorneys. 

Jackson,  C,  concurs. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  plaintiff  be  allowed  the  sum 
of  |100  as  attorneys'  fees  for  the  services  of  her  attor- 
neys in  this  court,  and  that  the  same  be  taxed  as  part  of 
the  costs  in  this  court  in  favor  of  her  attorneys. 
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Mary  Fitzgerald  v.  Kimbauj  Brothers  Company. 

FnJCD  Mabch  22. 1906.    No.  14,235. 

1.  Principal  and  Ag^ent:    Evidence.     The  declarations  of  an  alleged 

agent  are  not  admissible  in  evidence  for  the  purpose  of  establish- 
ing or  enlarging  his  authority. 

2.  Contract:   EvmENCE.    The  authority  of  an  agent  to  execute  a  con- 

tract cannot  be  established  by  evidence  of  his  declarations  as  to 
the  nature  of  a  conversation  carried  on  oetween  him  and  his 
alleged  principal  by  telephone  during  the  negotiations: 

3. :  Ratification.    Knowledge  by  the  principal  of  the  material 

facts  is  an  essential  element  of  an  effective  ratification  by  him  of 
the  unauthorized  act  of  his  agent.    O'Shea  v.  Rice,  49  Neb.  893. 

4.  Evidence  examined,  and  held  insufficient  to  sustain  a  finding  that 
the  alleged  agent  had  authority  to  bind  the  defendant  by  the 
contract  in  suit 

Error  to  the  district  court  for  Lancaster  county:  Al- 
bert J.  Cornish,  Judge.    Reversed. 

James  Manahan  and  T.  J.  Doyle,  for  plaintiff  in  error. 

Mockett  &  Polk,  contra. 

Albert,  0. 

This  is  an  action  on  a  written  contract  which  purports  to 
have  been  executed  on  behalf  of  the  defendant,  plaintiff 
in  error,  by  James  Manahan,  as  her  attorney.  It  is  thus 
signed:  "Mary  Fitzgerald,  Admx.,  by  James  Manahan, 
Atty."  The  contract  provides  for  the  construction  of.  an 
elevator  by  the  plaintiffs  in  a  building  on  the  property 
hereafter  mentioned,  for  which  the  defendant,  by  the  terms 
of  the  contract,  undertook  to  pay  |850.  The  plaintiffs 
performed  their  part  of  the  contract,  and  upon  the  re- 
fusal of  the  defendant  to  pay  the  stipulated  price  brought 
this  action.  Whether  Mr.  Manahan  had  authority  to  bind 
the  defendant  by  the  contract  in  suit  was  the  principal 
question  litigated  below.     The  jury  resolved  that  question 
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in  favor  of  the  plaintiffs  and  returned  a  general  verdict 
in  their  favor.  From  a  judgment  thereon  the  defendant 
prosecutes  proceedings  in  error. 

It  appears  from  the  record  that  in  1901  the  defendant 
was,  and  for  many  years  had  been,  administratrix  of  the 
estate  of  her  deceased  husband,  and  as  such  had  charge 
of  certain  real  estate  in  the  city  of  Lincoln  which  she 
leased,  managed  and  kept  in  a  state  of  repair.  Prior  to 
the  date  of  the  contract  a  mortgage  on  this  real  estate 
had  been  foreclosed  in  the  federal  court.  A  stay  of  the 
order  of  sale  was  agreed  upon  whereby  the  defendant's 
right  to  redeem  was  extended,  in  the  expectation  that  the 
property  in  that  time  could  be  sold  for  more  than  sufficient 
to  satisfy  the  decree.  The  allied  contract  was  made  Sep- 
tember 30,  1901,  and  while  this  stay  was  in  force.  James 
Manahan,  who,  it  is  claimed,  signed  the  contract  as  de- 
fendant's attorney,  was  at  that  time,  and  for  many  years 
had  been,  the  attorney  and,  to  some  extent,  the  business 
adviser  of  the  defendant  as  administratrix  of  her  husband's 
estate,  and  as  such  had  represented  her  in  the  foreclosure 
proceedings  just  mentioned.  According  to  the  testimony 
adduced  on  behalf  of  the  plaintiff,  Mr.  Manahan,  acting 
in  his  such  capacity,  participated  in  the  negotiations  lead- 
ing up  to  the  alleged  contract,  a  part  of  which  was  con- 
ducted 'by  the  defendant  in  person  or,  at  least,  in  her 
presence.  Afterwards,  at  the  date  of  the  contract,  an 
agent  of  the  plaintiff  called  at  Mr.  Manahan's  office,  with 
the  contract  in  question  ready  for  the  signatures.  A  Mr. 
Muldoon,  who  was  bookkeeper  and,  as  is  said  in  the  evi- 
dence, general  office  man  of  the  defendant  as  administra- 
trix, was  also  present  at  the  time.  The  defendant  at  that 
time  had  not  assented  to  the  contract  nor  is  there  any  evi- 
dence tending  to  show  that  up  to  that  time  she  had  au- 
thorized Mr.  Manahan,  or  any  other  person,  to  enter  into 
the  contract  either  as  agent  or  attorney  for  her  in  her 
representative  capacity  or  otherwise.  The  plaintiff's 
agent  was  produced  as  a  witness  for  the  purpose  of  show- 
ing what  occurred  at  Mr.  Manahan's  office  at  the  time  re- 
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ferred  to,  and  his  testimony  is  now  relied  upon  as  estab- 
lishing the  fat't  that  Mr.  Manahan  was  duly  authorized 
to  execute  the  contract  on  behalf  of  the  defendant.  His 
examination  touching  that  matt<^r,  so  far  as  is  material,  Is 
BB  follows:  "Q.  Was  it  (the  contract)  gone  over  by  you, 
Manahan  and  Muldoon?  A.  Yes,  sir;  it  was  gone  over 
Imd  talked  over  and  the  price  fixed.  Q.  What  did  Mr. 
Manahan  do  after  you  and  he  and  Muldoon  had  gone  over 
Exhibit  12  (the  contract)  on  September,  1901?  A.  He 
j^poke  about  the  price,  and  called  up  Mrs.  Fitzgerald  about 
the  matter.  Q.  What  did  Manahan  say  at  that  time  over 
the  'phone?  A.  He  stated  that  Kimball  was  here  with  the 
contract  ready  to  fix  up  the  elevator  matter.  .  I  don't  re- 
member just  what  words  he  used,  but  it  was  that  we  were 
ready  to  close  the  matter,  and  wanted  to  know  if  we  should 
go  ahead  with  the  contract.  Q.  After  the  telephone  conver- 
sation, what  did  he  say  to  you?  A.  He  turned  around  and 
said  that  Mrs.  Fitzgerald  said  it  was  all  right.  Q.  Again, 
handing  you  Exhibit  1,  I  will  ask  you  who  signed  'Mary 
Fitzgerald,  Admx,  by  James  Manahan,  Atty,'  if  you  know? 
A.  Mr.  Manahan  signed  it."  This  evidence  was  all  re- 
ceived over  the  defendant's  objections.  The  testimony  of 
Mr.  Manahan,  who  was  called  by  the  defendant,  is  to  the 
effect  that  he  informed  the  agent  that  he  did  not  think  Mrs. 
Fitzgerald  would  sign  the  contract,  that  she  did  not  want 
the  elevator ;  but  that  he  finally  telephoned  the  defendant, 
informed  her  of  the  presence  of  the  agent  and  the  subject 
of  their  conversation,  and  asked  for  instructions ;  that  her 
reply  was  to  the  effect  that  under  no  circumstances  would 
she  assent  to  a  contract  involving  any  personal  liability  on 
her  part,  but  that,  if  the  plaintiffs  were  willing  to  put  in 
tbe  elevator  and  look  to  the  building  itself  for  their  pay, 
it  would  be  all  right ;  that  he  informed  the  agent  as  to  the 
nature  of  the  defendant's  reply,  and  stated  to  him  that  the 
building  ought  to  be  able  to  pay  for  the  elevator,  and  that 
as  he  was  representing  the  estate  in  the  foreclosure  proceed- 
ings he  would  sign  the  contract  as  attorney.  He  further 
testified  that  the  agent  assented  to  this,  and  the  contract 
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waa  accordingly  signed  as  hereinbefore  shown.  .As  to  what 
passed  between  the  defendant  and  Mr.  Manahan  in  their 
conversation  over  the  telephone  on  the  occasion  mentioned, 
her  testimony  is  substantially  the  same  as  his. 

It  also  appears  in  evidence  that  the  defendant,  as  admin- 
istratrix,  had  previously  leased  the  building  to  a  third 
party,  and  one  of  the  conditions  of  the  lease  was  that  she 
should  provide  an  elevator  answering  to  the  description  of 
that  in  the  contract  in  suit  There  is  evidence  tending  to 
show  that  when  the  lease  was  made  she  had  such*  contract 
in  her  possession  in  the  form  of  an  unaccepted  bid,  and 
stated  to  the  lessee,  in  effect,  that  she  intended  to  accept  it. 
Shortly  after  the  elevator  was  constructed,  the  property 
was  sold  under  the  decree  of  forclosure  and  entirely  ab- 
sorbed in  the  satisfaction  of  the  decree.  While  the  contract 
purports  to  bind  the  defendant  in  her  capacity  as  adminis- 
tratrix, it  is  conceded  that  it  is  not  binding  upon  the  estate, 
and  the  suit  is  against  her  personally.  Consequently,  the 
power,  or  lack  of  power,  of  an  administratrix  to  bind  the 
estate  by  contract,  as  well  as  the  i)ower  of  such  oflBcer  to 
delegate  her  authority,  are  questions  that  require  no  discus- 
sion at  this  time.  What  seems  to  be  the  decisive  question 
in  the  case  is  whether  the  defendant  authorized  Mr.  Mana- 
han to  execute  the  contract. 

One  item  of  evidence  relied  on  by  the  plaintiffs  to  estab- 
lish such  authority  is  the  testimony  of  its  agent,  herein- 
before set  out  at  some  length,  as  to  what  Mr.  Manahan  has 
stated  concerning  the  result  of  his  conversation  with  the 
defendant  over  the  telephone  just  before  the  contract  was 
signed.  Such  statement,  at  most,  was  a  mere  declaration  of 
of  the  alleged  agent  as  to  his  agency  and  the  extent  of  his 
authority.  As  such,  it  was  incompetent  and  should  have 
been  excluded,  because,  while  the  declarations  of  an  agent 
during  the  transaction  of  business  for  his  principal,  within 
the  scope  of  the  agency,  if  made  in  relation  to  such  busi- 
ness, are  frequently  admitted  as  part  of  the  res  gestw,  they 
are  never  admissible  to  prove  the  fact  of  agency  itself ;  that 
fact  must  be  established  aliunde.    1  Jones,  Evidence,  sec. 
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256.  His  statements,  ordinarily,  are  not  admissible  for  the 
purpose  of  establishing  or  enlarging  his  authority.  Nor 
can  his  authority  be  established  by  showing  that  he  claimed 
to  have  the  powers  which  he  assumed  to  exercise.  His  acts 
and  statements  cannot  be  used  against  the  principal  until 
the  fact  of  agency  has  been  established  by  other  evidence. 
Mechem,  Agency,  sec.  100.  This  court  has  often  held  that 
agency  cannot  be  established  by  the  declarations  of  the 
alleged  agent.  Anheuser-Busch  Brewing  Assign  t?.  Murray, 
47  Neb.  627;  Barmby  v.  Wolfe,  44  Neb.  77;  Norberg  v. 
Plummer,  58  Neb.  410;  Nostrum  v.  Halliday,  39  Neb.  828; 
Burke  v,  Frye,  44  Neb.  223.  The  fact  that  his  alleged  dec- 
larations were  with  respect  to  a  conversation  between  him 
and  his  alleged  principal  over  a  telephone  would  not  change 
the  rule.  They  were  still  mere  declarations  made  without 
the  sanction  of  an  oath.  It  would  be  a  very  dangerous  rule 
that  would  permit  an  alleged  agent  to  bind  another  by  his 
mere  statement  of  what  the  person  for  whom  he  pretended 
to  act  said  to  him  over  a  telephone. 

Our  attention  is  called  to  the  evidence  tending  to  show 
that  the  plaintiffs'  bid  for  the  construction  of  the  elevator, 
with  other  bids  for  the  same  work,  was  gone  over  in  the 
presence  of  the  defendant,  and  her  statements  to  the  effect 
that  she  intended  to  accept  it ;  that  she  had  leased  the  prop- 
erty to  a  third  party  with  the  understanding  that  an  ele- 
vator answering  that  description  was  to  be  constructed. 
Such  evidence  merely  tends  to  show  that  she  contemplated 
making  a  contract,  but  throws  no  light  whatever  on  the 
question  of  Mr.  Manahan's  authority  to  make  a  contract 
for  her. 

The  plaintiffs  also  put  forward  the  claim  that  the  con- 
tract was  ratified  by  the  defendant.  One  of  the  essential 
elements  of  ratification  is  knowledge  on  the  part  of  the 
principal  of  the  material  facts.  O'Shea  v.  Rice,  49  Neb. 
893.  An  agent  cannot  bind  his  principal  beyond  the  limits 
of  his  actual  or  apparent  authority;  and  the  declared  wil- 
lingness of  a  principal  to  ratify  a  conditional  contract  will 
not  operate  as  a  ratification  of  an  unconditional  contract 
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of  which  he  is  ignorant.  Henry  d  Goatsworth  Go.  v.  Hal- 
ter, 58  Neb.  685;  Bullard  v.  De  Oroff,  59  Neb.  783.  The  de- 
fendant in  this  case  no  doubt  saw  the  work  progressing, 
but  it  was  upon  a  building  in  which  it  does  not  appear  she 
had  any  interest,  save  as  administratrix  of  the  estate  of  her 
husband.  She  had  authorized  Mr.  Manahan  to  allow  the 
work  to  proceed  only  in  the  event  that  the  plaintiflFs  would 
look  to  the  building  itself  for  payment.  It  does  not  appear 
that  it  was  ever'  brought  to  her  knowledge  that  he  had 
exceeded  his  authority,  and  she  had  a  perfect  right  to  as- 
sume, as  she  saw  the  work  progress,  that  it  was  progress- 
ing according  to  the  terms  of  the  contract  she  had  author- 
ized Mr.  Manahan  to  make. 

The  plaintiff  bases  some  argument  on  the  doctrine  of  os- 
tensible authority.  We  are  unable  to  find  anything  in  the 
record  upon  which  that  argument  can  be  based.  Mr.  Man- 
ahan was  not  the  defendant's  general  agent  and  was 
clothed  with  no  ostensible  authority  to  bind  the  defendant 
personally.  The  plaintiff's  agent  knew  this,  and  knew  that 
he  was  receiving  specific  instructions  over  the  telephone. 
It  is  an  elementary  rule  of  the  law  of  agency  that  one  deal- 
ing with  an  agent  possessing  no  ostensible  authority 
whereby  those  dealing  with  him  may  be  misled  is  bound  at 
his  peril  to  ascertain  the  extent  of  his  authority.  Mechem, 
Agency,  sec.  276.  It  seems  to  us  that  there  is  an  utter  lack 
of  evidence  showing  Mr.  Manahan's  authority  to  bind 
defendant,  and,  as  that  is  a  vital  point  in  the  case,  that 
the  verdict  cannot  stand. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  reversed  and  the  cause  remanded  for  fur- 
ther proceedings. 

DuPFiB  and  Jaokson,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings. 

Bevebsed. 
19 
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JOSBPH  P.  PAEKINS,  APPELLBB,  V.  MiSSOUBI  Pacifio 

Railway  C!ompant,  appellant^ 

Fujed  MiiBOH  28, 1906.    No.  14,861. 

1.  Pleadings;    CoNSTBUonoif.    Where  a  party  fails  to  test  the  suffi* 

ciency  of  a  petition  by  demurrer,  but  answers  to  the  merits 
and  proceeds  to  trial  on  the  theory  that  it  tenders  a  certain 
issue,  which  is  litigated  and  submitted  to* the  jury,  if  by  any 
reasonable  construction  of  the  language  the  pleadings  can  be 
construed  to  raise  such  issue  they  will  be  held  to  do  sa 

2.  Sales:  Tender:    Evidence.    Bvidence  examined,  and  held  sufficient 

to  sustain  a  finding  that  the  commodity  which  the  plaintiff  was 
able,  ready  and  willing  to  deliyer  in  pursuance  of  a  contract  of 
sale  answered  the  requirements  of  such  contract 

3.  ;  AcmoN:  Bttbden  of  Fboof.  In  an  action  for  breach  of 
contract  for  refusal  on  the  part  of  the  vendee  to  accept  the 
goods  tendered,  the  burden  of  proof  that  the  goods  tendered 
met  the  requirements  of  the  contract  is  upon  the  plaintilt. 

4^ :   Retubax.  to  Accept.    Where  the  goods  tendered  do  not  meet 

such  requirements^  the  vendee  may  refuse  to  accept  themv  and 
Is  not  required  to  assign  any  ground  for  his  refusal. 

5.  Estoppel:  Bubden  or  Proof.    Where  a  party  pleads  and  relies  on  an 

estoppel,  the  burden  of  proof  is  upon  him  to  establish  the  facts 
upon  which  the  estoppel  is  based. 

6.  Heasure  of  Damages.    In  an  action  for  breach  of  contract  of  sale 

for  refusal  on  the  part  of  vendee  to  accept  the  goods,  where  the 
vendor  procures  the  goods  from,  third  parties,  the  measure  of 
damages  is  the  difference  between  the  cost  at  which  plaintiff 
could  have  procured  and  delivered  the  goods  at  the  time  and 
place  specified  by  the  contract  and  the  contract  price,  with  in- 
terest from  the  date  of  the  accrual  of  the.  action.  Wittenberg  v. 
UollyneauXf  59  Neb.  203,  denying  the*  right  to  interest  for  breach 
of  contract,  modified. 

7.  Nominal  Damages.    In  such  cases,  the  computation  must  be  based 

upon  data  furnished  by  the  pleadings  and  the  evidence,  and  if 
they  *fail  to  furnish  such  data  no  recovery  can  be  had  beyond 
nominal  damages. 

Appeal  from  the  district  court  for  Sarpy  county:  Alex- 
ANDHB  O.  Troup,  Judgb.    Reversed. 
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John  F.  Stout,  James  W.  Orr  and  B.  P.  Waggenerj  for 
appellant. 
^« 

F.  T.  Ra/nsomj  Weaver  d  CHller  H.  Z.  Wedgwood  and 
W.  B.  Patrick,  contra. 

AliBERT,  C, 

This  is  the  second  time  a  judgment  in  this  case  has  been 
presented  to  this  court  for  review.  See  Parkins  v.  Missouri 
P.  R.  Co.,  4  Neb.  (Unof.)  1,  13;  72  Neb.  831.  For  con- 
venience we  reiterate  so  much  of  the  former  statement  of 
facts  as  may  be  necessary  to  understand  the  discussion 
which  follows.  On  the  5th  day  of  October  1892,  the 
parties  entered  into  a  contract  Jn  writing  as  follows:  "This 
agreement  made  this  5th  day  of  October,  A.  D.  1892,  by 
and  between  the  Missouri  Pacific  Railway  Company,  party 
of  the  first  part,  and  Joseph  F.  Parkins,  lessee  of  the 
Springfield  Gravel  Company,  party  of  the  second  part, 
Witnesseth :  That  the  said  party  of  the  second  part  agrees 
to  deliver  to  the  party  of  the  first  part,  in  such  amounts 
as  may  be  designated  from  time  to  time  by  said  party  of 
the  first  part,  50,000  yards,  cubic  measure,  of  good,  clean, 
marketable  gravel,  such  as  shall  be  in  the  judgment  of  the 
superintendent  of  the  said  party  of  the  first  part  suitable 
for  ballasting  the  roadbed  of  said  party  of  the  first  part, 
to  be  delivered  on  board  cars  and  measured  on  the  cars  by 
the  party  appointed  by  the  said  Missouri  Pacific  Railway 
Company  to  receive  the  same;  the  said  gravel  to  be  deliv- 
ered in  two  years  from  this  date,  but  times  and  amounts  of 
delivery^ of  gravel  within  such  period  to  be  determined  by 
the  party  of  the  first  part  as  it  shall  need  the  same  from 
time  to  time.  In  consideration  of  the  premises,  the  said 
party  of  the  first  part  agrees  to  pay  for  said  gravel  45  cents 
a  cubic  yard  delivered  on  the  cars  as  aforesaid,  the  pay- 
ments to  be  made  monthly  for  the  gravel  furnished  during 
the  preceding  month.'  In  witness  whereof  the  parties  here- 
to hav(B  set  their  hands  this  5th  day  of  October,  1892." 
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In  pursuance  of  this  contract  the  plaintiff  in  1892  de- 
livered to  the  defendant  about  2^000,  and  in  1893  about 
14,000,  cubic  yards  of  gravel,  and  in  subsequent  years  a 
quantity  sufficient  to  make  the  total  amount  delivered  21,- 
816  cubic  yards.  None  of  the  gravel  delivered  in  1892  was 
used  for  ballast,  and  of  that  delivered  in  1893  only  about 
15  per  cent,  was  used  for  that  purpose.  But  the  whole 
amount  delivered  in  1894,  and  it  would  seem  at  least  a  por- 
tion of  that  delivered  in  1895,  was  used  for  ballaisting  the 
defendant's  roadbed.  In  June,  1894,  in  response  to  plain- 
tiff's request  to  tate  more  of  the  gravel,  the  defendant 
placed  its  refusal  on  the  ground  of  a  lack  of  coal,  owing  to 
a  strike  then  prevailing  among  the  coal  mines  in  certain 
localities.  In  the  following  September  it  refused  a  like 
request  on  the  ground  of  the  then  prevailing  business  de- 
pression, and  suggested  an  extension  of  the  contract  for 
another  year.  A  few  days  later  it  renewed  its  refusal  on 
the  same  ground,  and  agreed  to  extend  the  contract  for 
another  year,  and  by  virtue  of  such  extension  the  contract 
was  extended  to  October  5,  1895.  In  the  spring  of  1895 
the  plaintiff  again  urged  the  defendant  to  take  more  of  the 
gravel,  and  in  response  was  informed  that  the  defendant 
had  not  yet  decided  how  much  ballast  it  could  take  for  use 
in  that  year,  but  that  it  would  not  be  able  to  take  very 
much,  for  the  reason  "that  this  company,  in  line  with  all 
others,  has  got  to  keep  pretty  close  to  shore  on  account  of 
decreased  earnings."  The  testimony  of  the  plaintiff  tends 
to  show  that  the  defendant  at  no  time  during  the  life  of  the 
contract,  as  extended,  objected  to  receiving  the  remainder 
of  the  gravel  on  any  ground  other  than  those  just  men- 
tioned.' On  the  other  hand,  evidence  adduced  by  the  de- 
fendant tends  to  show  that  the  gravel  was  unsuitable,  both 
in  fact  and  in  the  judgment  of  its  superintendent,  for  bal- 
lasting its  roadbed;  that  it  made  complaint  of  the  gravel 
on  those  grounds  to  the  plaintiff  in  the  latter  part  of  1894 
or  early  in  1895,  and  early  in  the  summer  of  the  latter 
year  on  the  same  grounds  refused  to  accept  the  remainder 
of  the  gravel,  and  notified  the  plaintiff,  not  Quly  of  such 
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refusal,  but  of  the  grounds  upon  which  it  was  based.  After 
this  notice  is  claimed  to  have  been  given,  the  defendant 
ordered  more  of  the  gravel,  but  it  was  not  used  for  ballast, 
but  app^rs  to  have  been  taken  under  the  contract.  Some 
appears  to  have  been  taken  as  late  as  1898.  The  defendant 
having  refused  to  accept  the  remainder  of  the  50,000  cubic 
yards  of  gravel,  the  plaintiff  in  1899  brought  this  action, 
assigning  the  defendant's  refusal  to  take  the  remainder  of 
the  gravel  as  a  breach  of  the  contract  and  asking  damages. 

In  his  amended  petition  the  plaintiff  sets  forth  the  terms 
of  his  contract  with  the  defendant  and  the  extension  there- 
of for  one  year,  the  quantity  of  gravel  he  furnished  the  de- 
fendant thereunder,  including  that  furnished  after  the 
time  the  contract  had  expired  by  the  terms  of  the  exten- 
sion, payment  for  the  quantity  of  gravel  furnished  and 
the  refusal  of  the  defendant  to  accept  the  remainder  of  the 
50,000  yards  under  the  contract.  The  petition  also  con- 
tains the  following  averments:  "Plaintiff  says  that  the 
gravel  furnished,  and  received  and  paid  for  by  defendant 
under  the  terms  of  said  contract  as  aforesaid  was  all  of  the 
same  kind  and  quality  and  was  all  accepted  and  received 
by  deifendant  under  the  terms  of  said  contract  and  was 
used  by  the  defendant  for  the  purpose  of  ballasting  its 
roadbed,  and  was  acceptable  and  suitable  in  the  judgment 
of  its  superintendent  for  that  purpose.  Plaintiff  further 
states  that  he  was  at  all  times  during  the  period  provided 
for  the  delivery  and  acceptance  of  said  gravel,  and  the  ex- 
tension of  the  time  of  the  delivery  of  the  same,  ready,  will- 
ing and  able  to  furnish  to  the  defendant  the  remainder  of 
said  gravel,  to  wit,  30,000  cubic  yards  of  the  same  kind  and 
quality  as  provided  for  in  said  contract,  and  as  was  deliv- 
ered and  accepted  by  the  defendant  in  the  20,000  yards 
hereinbefore  mentioned  as  having  been  delivered  and  ac- 
cepted by  defendant."    The  damages  are  laid  at  |9,000. 

The  answer  admits  the  execution  of  the  contract;  that 
defendant  received  a  certain  quantity  of  the  gravel  there- 
\inder  and  paid  for  the  same,  and  denies  all  all^ations  not 
admitted.  Among  other  affirmative  allegations  in  the  an- 
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swer  are  the  following:  "That  it  was  imposible  to  deter- 
mine, without  using  the  same,  whether  the  gravel  fur- 
nished by  plaintiff  was  suitable  for  ballasting  the  roadbed 
of  defendant  company,  and  for  that  purpose  a  portion  of 
such  gravel  was  received,  used  and  paid  for,  to  the  extent 
taken;  that  after  using  the  same  it  became  evident,  and  it 
was  the  judgment  and  opinion  of  the  superintendent  of  this 
defendant  company,  that  the  gravel  furnished  by  the  plain- 
tiff was  not  suitable  for  ballasting  defendant's  roadbed, 
and  was  not  in  accordance  with  the  contract  made  between 
the  parties,  and  said  plaintiff  was  notified  that  the  gravel 
furnished  by  him  was  not,  in  the  judgment  of  the  defend^ 
ant's  superintendent,  suitable  for  ballasting  the  roadbed  of 
this  defendant,  and  that  no  more  of  such  gravel  would  be 
taken  or  used  for  such  purpose,  and  the  gravel  so  furnished 
by  said  plaintiff  was,  as  a  matter  of  fact,  unfit  and  un- 
suitable for  the  purpose  for  which  the  same  was  contracted 
to  be  purchased,  and  said  plaintiff  was  so  informed,  and 
the  contract  was  terminated;  that  under  the  terms  and 
conditions  of  said  agreement  the  superintendent  of  defend- 
ant company  was  made  the  sole  judge  as  to  the  gravel  be- 
ing fit  and  suitable  for  the  purpose  of  ballasting  defend- 
ant's roadbed." 

Among  other  things  the  reply  contains  the  following: 
"And,  further  replying  to  said  answer,  alleges  that  under 
the  terms  of  such  contract  and  in  accordance  therewith  the 
plaintiff  delivered  to  the  defendant  the  21,816  yards  of 
gravel  hereinbefore  mentioned  under  said  contract,  which 
the  defendant  received,  accepted  and  paid  for  as  provided 
by  the  contract.  That  during  the  time  for  the  delivery  of 
the  gravel  under  said  contract  the  plaintiff  demanded  of 
defendant  that  it  take  and  pay  for  the  remainder  of  the 
gravel,  and  the  defendant  refused  so  to  do,  and  assigned 
and  asserted  at  the  time  as  the  only  reason  for  such  refusal 
that  it  was  impossible  for  the  defendant  to  take  the  re- 
mainder of  the  gravel  under  said  contract  on  account  of 
the  dearth  of  coal  for  engine  use  on  defendant's  railway, 
the  financial  panic  existing  at  the  time,  and  decreased 
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earnings  of  defendant's  railway;  ♦  ♦  ♦  that  by  reason 
of  such  conduct  and  attitude  of  the  defendant  the  said  de- 
fendant is  estopi)ed  now  to  assert,  or  claim,  or' plead  as  a 
defense  to  plaintiff's  said  action  that  it  refused  to  receive 
said  gravel  for  the  reason  that  said  gravel  was  not  suitable, 
in  the  judgment  of  the  superintendent  of  defendant,  for 
ballasting  defendant's  roadbed,  or  to  assign,  assert  or  plead  ] 

any  other  reaBon  than  the  said  asserted  and  assigned  rea-  1 

sons  for  its  refusal  to  receive  the  remainder  of  said  gravel  ^{ 

called  for  in  said  contract." 

A  trial  resulted  in  a  verdict  and  judgment  for  the  plain- 
tiff in  the  sum  of  f  11,220.65,  and  defendant  appeals. 

It  is  first  contended  that  the  petition  upon  which  the 
cause  was  submitted  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  This  contention  is  based  in  part  upon 
a  construction  which  the  defendant  insists  should  be 
placed  upon  the  contract  in  suit.  Such  construction  is 
that  the  contract  did  not  bind  the  defendant  to  take  50,000 
cubic  yards  of  gravel,  even  though  the  gravel  offered  an- 
swered all  the  requirements  of  the  contract^  but  only  such 
quantity  and  at  such  times  as  might  be  determined  by  the 
4efendant  itself.  We  do  not  thinly  the  contract  admits  of 
this  construction.  Thus  construed  the  contract  practically 
would  leave  it  optional  with  the  defendant  whether  to  take 
any  of  the  gravel,  and,  to  that  extent,  the  contract  would 
be  unilateral  and  binding  on  neither  party.  The  contract 
expressly  provides  for  the  delivery  of  50,000  cubic  yards  of 
gravel  within  two  years.  The  clauses,  "such  amounts  as 
may  be  designated  from  time  to  time  by  said  party  of  the 
first  part,''  and,  "but  times  and  amounts  of  delivery  of 
gravel  within  such  period  (two  years),  to  be  determined 
by  the  party  of  the  first  part  as  it  sliall  need  the  same  from 
time  to  time,"  are  not  to  be  taken  as  giving  the  defendant 
an  option  to  take  none  of  the  gravel,  or  only  such  portion 
of  the  50,000  yards  as  it  might  see  fit  to  take,  but  merely  as 
providing  for  a  delivery  of  the  entire  50,000  yards  by  in- 
stalments, and  to  enable  the  defendant  to  accommodate 
the  delivery  of  the  instalments  to  its  requirements. 
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It  is  also  contended  that  there  is  no  averment  in  the  peti- 
tition  to  the  effect  that  the  remainder  of  the  50,000  yards 
of  gravel,  which  the  defendant  stood  ready  and  willing  to 
deliver  under  the  contract,  was  suitable,  in  the  judgment 
of  the  defendant's  superintendent,  for  ballasting  its  road- 
bed. We  have  set  out  that  portion  of  the  petition  relied  on 
as  covering  this  ground.  It  shows  that  the  gravel  actually 
furnished  the  defendant  under  the  contract  was  of  the 
quality  specified  in  the  contract,  and  suitable,  in  the  judg- 
ment of  the  superintendent,  for  ballasting  the  defendant's 
roadbed.  Then  follows  the  allegation  to  the  effect  that 
the  remainder  of  the  50,000  yards  of  gravel,  which  plaintiff 
was  reaJdy  and  willing  to  furnish,  was  of  the  same  kind  and 
quality  as  provided  in  the  contract,  and  "as  was  delivered 
and  accepted  by  the  defendant  in  the  20,000  yards  herein- 
before mentioned  as  having  been  delivered  and  accepted 
by  the  defendant"  The  petition  upon  which  the  cause  was 
submitted  the  second  time  stands  just  as  it  stood  when  the 
first  trial  was  had.  Before  answering,  the  defendant  filed 
a  special,  as  well  as  a  general,  demurrer,  but  withdrew 
both  before  a  ruling  was  had  thereon,  and  answered.  At 
both  the.  first  and  the  second  trial  one  of  the  principal  ques; 
tions  litigated  was  whether  the  gravel  had  been  approved 
by  the  defendant's  superintendent,  and  it  appears  from 
the  evidence  adduced,  and  instructions  respectively  ten- 
dered by  the  parties,  that  they,  as  well  as  the  court,  pro- 
ceeded on  the  theory  that  the  pleadings  presented  that  issue. 
Where  a  party  fails  to  test  the  sufficiency  of  a  petition  by 
demurrer,  but  answers  to  the  merits  and  proceeds  to  trial 
on  the  theory  that  the  petition  tenders  a  certain  issue,  and 
such  issue  is  litigated,  if  by  any  reasonable  constmction  of 
the  language  the  pleadings  can  be  construed  to  raise  that 
issue  they  will  be  held  to  do  so.  This  is  only  another  way 
of  saying  that  this  court  will,  when  possible,  adopt  a  con- 
struction of  the  pleadings  in  which  the  parties  themselves 
have  concurred.  Tested  by  this  rule;^  the  petition  tenders 
the  issue  in  question. 

Another  question  raised  is  whether  the  verdict  is  sos- 
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tained  by  sufficient  evidence,  the  defendant  contending  that 
there  is  a  total  lack  of  evidence  tending  to  show  that  the  re- 
mainder of  the  50,000  cubic  yards,  which  the  plaintiff  was 
ready  to  furnish,  was  suitable,  in  the  judgment  of  the  de- 
fendant's superintendent,  for  ballasting  its  roadbed.  To 
appreciate  the  force  of  this  contention  it  should  be  kept  in 
mind  that  the  defendant  expressly  stipulated  in  the  contract 
for  gravel  suitable  in  the  judgment  of  its  superintendent, 
for  ballasting  its  roadbed,  and  that  the  plaintiff,  instead  of 
attempting  to  allege  and  prove  that  the  gravel  was  in  fact 
suitable  for  such  purpose,  and  that  the  approval  of  the 
superintendent  was  capriciously  or  arbitrarily  withheld, 
or  any  other  facts  that  would  excuse  a  showing  of  such 
approval,  placed  himself  squarely  upon  the  proposition 
that  the  remainder  of  the  gravel  was  suitable,  in  the  judg- 
ment of  defendant's  superintendent,  for  the  purpose  speci- 
fied. We  think  the  evidence  is  sufficient  to  sustain  a  find- 
ing in  favor  of  the  plaintiff  upon  that  point.  It  is  true 
there  is  no  evidence  that  the  superintendent  ever  expressly 
gave  it  as  his  opinion  that  the  gravel  was  suitable  for  bal- 
last. On  the  contrary,  the  evidence  of  the  supeirintendent 
himself  is  to  the  effect  that  the  suitability  of  the  gravel  for 
that  purpose  could  only  be  determined  after  an  actual  test, 
and  that  late  in  1894,  or  early  in  1895,  he  reached  the  con- 
clusion, after  such  test,  that  the  gravel  would  not  answer 
that  purpose.  Besides,  therp  is  a  large  amount  of  expert 
testimony  to  the  effect  that  the  gravel  was  in  fact  unsuit- 
able for  ballast.  But  opposed  to  all  such  evidence  are  the 
facts  that  the  defendant  accepted  a  large  portion  of  the 
gravel  in  instalments  and  during  the  life  of  the  contract, 
and  that  a  considerable  portion  of  the  gravel  thus  accepted 
was  used  for  ballast  and  was  put  to  such  use  by  the  superin- 
tendent or  under  his  orders.  These  facts,  coupled  with  the 
further  fact,  which  the  testimony  of  the  plaintiff  tends  to 
establish,  that  during  the  life  of  the  contract  the  defend- 
ant's refusals  to  accept  the  remainder  of  the  gravel  were 
based  exclusively  on  other  grounds,  reasonably  warrant 
the  inference  that  the  superintendent  considered  the  gravel 
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suitable  for  the  purpose  for  which  it  was  intended  by  the 
terms  of  the  contract. 

The  defendant,  in  this  connection,  claims  that  its  con- 
tract with  the  plaintiff  was  made  with  reference  to  what  is 
known  as  \he  Springfield  Giravel  Company  pit,  and  with 
the  understanding  that  the  gravel  delivered  under  the  con- 
tract should  be  taken  from  that  pit,  and  that  contrary  to 
such  understanding  a  portion  of  the  gravel  delivered  prior 
to  1894  was  taken  from  what  is  known  as  the  Union  Pacific 
or  Birkhauser  pit  Should  it  be  conceded  that  the  parties 
contracted  with  reference  to  the  Springfield  Gravel  Com- 
pany pity  defendant's  complaint  that  a  portion  of  the  gravel 
was  taken  from  another  pit  is  unavailing  at  this  time. 
There  are  two  Union  Pacific  pits,  the  old  and  the  new.  The 
gravel  in  the  old  pit  appears  to  be  inferior,  while  that  in 
the  new  seems  to  be  at  least  equal  to  that  in  the  Springfield 
pit.  The  gravel  furnished  by  the  plaintiff,  aside  from  what 
was  taken  from  the  Springfield  pit,  was  all  taken  from  the 
new  Union  Pacific  pit.  It  was  taken  from  that  pit  with  the 
defendant's  full  knowledge,  and  was  never  objected  to  on 
that  ground.  In  fact,  when  the  contract  in  suit  was  ex- 
tended, it  was  at  the  defendant's  suggestion  that  plaintiff 
procured  an  extension  of  his  lease  of  the  Union  Pacific  pit 
in  order  that  he  might  continue  to  furnish  defendant 
gravel  therefrom  if  he  saw  fit.  It  would  seem,  therefore, 
that  defendant's  complaint  that  a  portion  of  the  gravel 
was  taken  from  the  Union  Pacific  pit  has  no  just  founda- 
tion. 

After  stating  the  substance  of  the  petition,  answer  and 
reply  at  some  length  the  court  gave  the  jury  this  instruc- 
tion :  'TTou  are  instructed  that  the  burden  of  proof  is  upon 
the  plaintiff  in  this  case  to  show  by  a  preponderance  of  the 
evidence  all  the  material  allegations  in  his  petition  which 
are  denied  in  the  defendant's  answer,  before  he  can  re- 
cover; that  is  to  say:  (1)  That  the  plaintiff  must  thus 
prove  that  he  was  able,  ready  and  willing  to  furnish  to  de- 
fendant under  the  terms  of  the  contract  between  said 
parties  the  remainder  of  the  50,000  cubic  yards  of  gravel 
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not  delivered;  (2)  That  the  same  was  good,  clean,  market- 
able gravel,  and,  in  the  judgment  of  defendant's  superin- 
tendent, suitable  for  ballasting  the  roadbed  of  defendant 
company;  (3)  that  he  has  sustained  damages  in  some 
amount  by  reason  of  the  failure  of  the  defendant  to  accept 
the  remainder  of  said  gravel,  and  that  such  damages  have 
not  been  paid.  Likewise,  the  burden  of  proof  is  upon  the 
defendant  to  establish  by  a  preponderance  of  the  evidence 
all  the  material  allegations  of  new  matter  contained  in  its 
answer,  which  are  denied  in  plaintiff's  reply;  that  is  to 
say:  (1)  The  defendant  must  prove  that  it  objected  and 
refused  to  take  the  remainder  of  the  gravel  under  said  con- 
tract for  the  reason  that  the  same  was  not  good,  clean, 
marketable  gravel  or,  in  the  judgment  of  the  defendant's 
superintendent,  not  suitable  for  ballasting  the  roadbed  of 
defendant  company;  and  (2)  that  it  so  notified  plaintiff 
prior  to  October  5,  1895." 

In  another  paragraph  of  the  charge,  after  presenting 
plaintiff's  theory  of  the  case,  the  court  used  this  language : 
"But  if,  on  the  other  hand,  you  believe  from  all  the  evi- 
dence in  the  case  that  that  portion  of  the  gravel  which  was 
delivered  to  and  accepted  by  the  defendant  was  not  good, 
clean,  marketable  gravel,  or  was  not,  in  the  judgment  of 
defendant's  superintendent  ♦  ♦  •  suitable  for  ballast- 
ing the  roadbed  of  defendant  company  as  provided  in  said 
contract,  and  that  the  defendant  refused  to  take  any  more 
of  said  gravel  for  that  reason,  and  you  should  further  find 
that  the  defendant  so  notified  plaintiff  prior  to  October  5, 
1895,  then  said  contract  would  be  thereby  terminated,  and 
your  verdict  should  be  for  the  defendant" 

These  instructions  taken  together  may  be  reduced  to  this 
proposition :  That,  although  the  remainder  of  the  gravel 
which  the  plaintiff  was  able,  ready  and  willing  to  furnish, 
did  not  meet  the  requirements  of  the  contract,  the  plain- 
tiff, nevertheless,  would  be  entitled  to  a  verdict,  unless 
the  defendant  had  shown  by  a  preponderance  of  the  evi- 
dence that  it  had  based  its  refusal  to  accept.the  gravel  on 
that  ground,  and  he  had  so  notified  the  plaintiff  prior  to 
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October  5,  1895.  These  instructions  were  intended  to 
cover  both  the  plaintiflPs  theories,  namely,  that  the  renm;[n- 
der  of  the  gravel  was  suitable  in  the  judgment  of  the  de- 
fendant's superintendent,  for  ballasting  its  roadbed,  and 
that  the  defendant,  by  basing  its  refusal  on  other  grounds, 
is  estopped  to  deny  that  it  was  thus  suitable.  As  to  the 
former  theory,  the  plaintiff  now  disclaims  any  attempt  to 
show  that  the  approval  of  the  superintendent  was  arbitrar- 
ily or  capriciously  withheld,  but  places  himself  squarely  on 
the  proposition  that  the  gravel  was  suitable,  in  the  super- 
intendent's judgment,  for  that  purpose.  Consequently, 
in  order  to  show  a  breach  of  the  contract,'  the  burden  of 
proof  was  upon  him  to  show  that  the  gravel  answered  that 
requirement  of  the  contract.  If  it  did  not  answer  that  re- 
quirement then  the  tender  of  such  gravel,  or  what  amounts 
to  a  tender,  was  not  a  tender  of  performance  on  his  part  of 
the  contract,  and  the  defendant  had  a  right  to  refuse  it, 
and  was  not  required  to  give  any  reason  for  its  refusal. 
Consequently,  an  instruction  which  required  the  defendant 
to  show  that  it  had  based  its  refusal  on  a  specific  ground, 
and  given  notice  to  the  plaintiff  of  the  ground  on  which 
its  refusal  was  based  is  erroneous. 

The  theory  of  estoppel  is  presented  by  that  portion  of 
the  reply  heretofore  set  out,  and,  as  to  such  theory,  the 
court  appears  to  have  been  of  the  opinion  that,  if  the  re- 
mainder of  the  gravel  was  of  the  same  quality  as  that 
which  had  been  accepted  and  paid  for  by  the  defendant 
under  the  contract  from  time  to  time,  and  the  defendant 
had  placed  its  refusal  to  accept  the  remainder  on  the 
ground  of  a  scarcity  of  coal  or  money,  or  upon  any  other 
ground  than  that  it  was  not  of  the  quality  called  for  by  the 
contract,  or  was  unsuitable,  in  the  opinion  of  its  superin- 
tendent, for  ballast,  and  continued  to  place  its  refusal  on 
such  ground  until  after  the  expiration  of  the  contract,  it 
would  not  be  permitted  to  shift  its  ground  after  the  con- 
trajct  had  terminated.  Assuming  that  such  acts  on  the 
part  of  the  defendant  would  give  rise  to  an  estoppel,  the 
burden  of  establishing  the  facts  constituting  the  estoppel 
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would  rest  upon  the  plaintiff.  One  of  those  facts  is  that 
the  defendant's  refusal  was  based  exclusively  on  grounds 
other  than  that  the  gravel  did  not  answer  the  requirements 
of  the  contract^  or  was  unsuitable,  in  the  judgment  of  the 
superintendent  for  ballast  And  no  matter  how  strong  a 
prima  facie  case  the  plaintiff  may  have,  made  on  the  ques- 
tion of  estoppel,  the  burden  of  proof  never  shifted  to  the 
defendant,  but  remained  with  the  plaintiff  to  the  end  of 
the  trial.  That  being  true,  an  instruction,  or  set  of  in- 
structions, which  required  the  defendant  to  show  by  a  pre- 
ponderance of  the  evidence  that  its  refusal  to  take  the  re- 
mainder of  the  gravel  was  not  based  exclusively  on  matters 
outside  the  contract,  and  that  it  so  notified  the  plaintiff,  is 
erroneous. 
It  appears  in  evidence  that  on  the  day  the  plaintiff  ton- 

•  eluded  to  contract  with  the  defendant,  he  procured  a  lease 
for  two  years  of  the  Springfield  Gravel  Company  pit,  by 
the  terms  of  which  he  was  to  pay  his  lessor  30  cents  a  yard 
for  all  screened,  and  25  cents  a  yard  for  all  unscreened 
gravel  "sold,  loaded  and  shipped"  from  this  pit  by  the 
plaintiff  during  the  life  of  the  lease.    Later  the  plaintiff 

'  leased  the  Union  Pacific  or  Birkhauser  pit,  paying  |250  for 
the  privilege  of  taking  gravel  therefrom  in  such  quantities 
as  he  saw  fit  for  a  term  ending  September  1,  1893.  Both 
leases  were  afterwards  extended  to  meet  the  extension  of 
the  contract  in  suit;  the  first  on  the  original  terms,  the 
second  without  any  further  consideration.  It  also  appears 
that  the  plaintiff  was  under  a  contract  in  writing  with 
another  party,  whereby  su^ih  other  party  was  to  take  the 
gravel  from  the  Springfield  pit  and  load  it  on  the  de- 
fendant's cars,  according  to  the  contract  in  suit,  for  15 
cents  a  yard.  But  in  addition  to  plaintiff's  undertaking  to 
pay  15  cents  for  such  services,  the  contract  contained  the 
following :  "All  expenses  of  measuring  and  weighing  to  be 
paid  for  by  the  party  of  the  first  part  (plaintiff).  The 
party  of  the  first  part  agrees  to  furnish  all  material  at  the 
pit  for  building  and  repairing  all  traps  required  by  the 
partj  of  the  second  part  for  the  convenient  and  rapid  load- 
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ing  of  the  gravel;  to  furnish  the  use  of  boarding  house, 
stables,  blacksmith  shops  and  tools^  without  expense  to 
party  of  the  second  part  while  performing  the  above  de- 
scribed work  and  to  be  paid  by  days  wages  for  all  cleaning 
up  of  the  gravel  pit  and  all  extra  work  done  and  to  keep 
the  railway  track  in  good  repair,  so  that  cars  can  easily  be 
moved  on  the  same.  And  the  said  party  of  the  first  part 
agrees  to  pay  the  said  party  of  the  second  part  for  all  loss 
of  time  while  waiting  for  cars,  and  for  all  repair  of  tracks 
for  material  to  build  or  repair  track,  and  for  all  damages 
for  the  cancelation  of  this  contract  before  there  are  2,000 
cars  of  gravel  loaded."  There  is  no  evidence  upon  which  to 
base  an  estimate  of  what  it  would  have  cost  the  plaintiff  o^ 
what  it  would  have  been  reasonably  worth  to  comply  with 
the  foregoing  provisions.  There  is  testimony  tending  to 
show  that  the  reasonable  cost  of  taking  the  gravel  from  the 
Union  Pacific  or  Birkhauser  pit,  and  delivering  it  on  board 
defendant's  cars,  to  the  place  plaintiff  was  required  to  de- 
liver it,  would  have  been  about  20  cents  a  yard.  But 
whether  this  included  the  additional  expenses  contem- 
plated by  that  portion  of  the  contract  for  loading  gravel 
just  quoted  is  not  quite  clear.  There  is  no  evidence  as  to 
the  value  of  the  services  of  the  plaintiff  in  superintending 
or  overseeing  the  carrying  out  of  his  contract  with  the 
defendant. 

On  this  state  of  the  record  the  court  gave  two  instruc- 
tions as  to  the  measure  of  damages.  They  are  substan- 
tially the  same  in  principle  and  one  is  as  follows:  **You 
are  instructed  that  uncontroverted  evidence  in  this  case 
shows  that  there  were  delivered  by  the  plaintiff  to  the  de- 
fendant under  the  contract  sued  on  21,816  yards  of  gravel, 
and  that  amount  was  received  and  paid  for  by  the  defend- 
ant. Now,  if  you  find  for  the  plaintiff,  you  will  determine 
from  the  evidence  the  amount  of  plaintiff's  damages  in  the 
following  manner:  You  will  determine. from  the  evidence 
what  it  would  have  cost  the  plaintiff  to  have  furnished  and 
delivered  to  the  defendant  within  the  time  limited  in  the 
contract  the  remainder  of  50,000  cubic  yards  of  gravel  con- 
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tracted  for,  and,  if  you  find  sucli  cost  would  have  been  less 
than  the  contract  price  between  plaintiff  and. defendant 
under  said  contract,  you  will  deduct  such  cost  of  furnish- 
ing and  delivering  the  gravel  from  the  contract  price;  upon 
this  diflPerence  between  the  cost  and  contract  price  you  will 
calculate  simple  interest  at  the  rate  of  7  per  cent  per  an- 
num from  October  5,  1895,  to  the  6th  day  of  March,  1905, 
that  being  the  first  day  of  the  present  term  of  this  court, 
and  this  interest  you  will  add  to  the  diflference  between  the 
contract  price  and  the  cost  price,  and  the  sum  resulting 
therefrom  will  be  the  amount  of  damages  you  should  re- 
turn in  favor  of  the  plaintiff."  Aside  from  the  matter  of 
interest,  which  we  shall  notice  presently,  we  think  the  in- 
struction correctly  states  the  rule  for  the  measure  of  dam- 
ages in  cases  of  this  character.  In  such  cases — that  is,  in 
cases  where  the  plaintiff  procures  the  commodity  to  be  fur- 
nished from  third  parties — upon  the  vendee's  wrongful  re- 
fusal to  accept  the  goods,  the  measure  of  damages  is  the 
difference  between  the  agreed  price  and  what  it  would  cost 
the  plaintiff  to  procure  and  deliver  the  goods  according 
to  the  terms  of  the  contract  3  Sutherland,  Damages  (3d 
ed..),  sec.  MS;  Allen  v.  Murray^  87  Wis.  41;  Danforth  v. 
Walker^  37  Vt  239.  But  it  would  seem  that  the  evidence 
is  not  sufficiently  clear  to  admit  of  an  application  of  the 
rule  in  this  instance.  From  what  has  already  been  said  it 
appears  tiiat,  while  the  price  at  which  the  plaintiff  pro- 
cured, or  might  have  procured,  the  gravel  at  tiie  pits  is  suf- 
ficiently clear,  its  delivery  to  the  defendant  would  have  in- 
volved elements  of  expense  which  cannot  be  computed  from 
the  data  furnished  by  the  record. 

It  is  contended  that  the  instruction  under  consideration 
is  erroneous,  in  that  it  directed  the  jury  to  allow  interest 
on  whatever  damages  they  found.  Whether  interest  is 
allowable  in  an  action  for  unliquidated  damages  is  a  ques- 
tion upon  which  the  courts  of  this  country  are  not  in  ac- 
cord, and  upon  which  the  decisions  of  the  same  court  are 
frequently  in  conflict.  In  regard  to  interest  in  actions  for 
breach  of  contract  under  the  title  of  "Damages,"  in  13  Cyc. 
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p.  85,  it  is  said :  "The  decisions  are  very  conflicting  as  to 
the  allowance  of  interest  by  way  of  damages  in  cases  of 
breach  of  contract,  unless  the  rate  or  amount  is  fixed  in  the 
contract  itself.  The  allowance  of  interest  in  such  cases 
was  formerly  a  question  somewhat  within  the  discretion 
of  the  jury ;  but  it  is  now  considered  more  a  question  of  law 
for  the  court.  The  better  rule  on  this  subject  seems  to  be 
that  such  interest  as  daiuages  will  be  allowed,  especially 
where  the  damages  are  capable  of  being  definitely  ascer- 
tained."   See  authorities  there  cited. 

Many  of  the  authorities  denying  interest  in  such  cases 
merely  hold  against  the  allowance  of  interest  eo  nomine^ 
leaving  it  inferable  that  the  jury  might  include  interest  in 
the  general  award  of  damages.  Other  cases,  disallowing 
interest,  appear  to  proceed  on  the  theory  that  damages  are 
awarded  in  part,  at  least,  as  a  punishment  against  the 
wrongdoer,  and  that,  so  long  as  the  damages  are  uncertain 
and  ascertainable  only  by  verdict,  it  would  be  unjust  to  al- 
low interest.  Another  line  of  decisions  appear  to  be  based 
on  the  provisions  of  local  statutes  with  respect  to  iliterest, 
in  that  such  statutes  do  not  contemplate  the  allowance  of 
interest,  on  unliquidated  claims.  But  it  would  be  a  hope- 
less task  to  attempt  to  analyze  the  decisions  on  this  ques- 
tion or  to  classify  them  according  to  fixed  principles.  We 
can  only  say  with  the  author  above  quoted:  "The  better 
rule  on  this  subject  seems  to  be  that  such  interest  as  dam- 
ages will  be  allowed,  especially  where  the  damages  are 
capable  of  being  definitely  ascertained."  In  reaching  this 
conclusion  we  have  not  overlooked  Wittenberg  v.  Molly- 
neaux,  59  Neb.  203,  where  the  court  announced  this  doc- 
trine : 

"If  the  right  to  damages  for  breach  of  a  contract  is  mat- 
ter of  reasonable  litigation,  and  the  amount  to  be  recov- 
ered, if  any,  is  unliquidated  and  must  be  fixed,  not  by  mere 
computation  but  by  suit,  interest  may  not  be  allowed  for 
time  precedent  to  the  settlement  of  the  right  to  a  recovery 
and  the  ascertainment  of  the  amount." 

In  support  of  that  rule  the  court  in  that  case  cited, 
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Sthipman  v.  State,  44  Wis.  458;  Vietti  v.  Neshitt,  22  Nev. 
390,  41  Pac.  151;  Smnnerton  v.  Argonaut  L.  &  D.  Co.,  112 
Cal.  375,  44  Pac.  719;  2  Sutherland,  Damages  (3d  ed.), 
sec.  347;  Pacific  Postal  T.  O.  Co.  v.  Fleischner,  66  Fed. 
899;  Hooper  v.  Patterson^  32  Pac.^  (Cal.)  514. 

As  to  the  Wisconsin  case,  the  rule  as  there  announced  is 
not  in  harmony  with  some  of  the  former,  as  well  aj9  some  of 
the  later,  .cases  of  that  court.  Hinckley  v.  Beckwith,  13 
Wis.  34, was  an  action  for  breach  of  contract,  and  the  court 
held  that  the  allowance  of  interest  was  discretionary  with 
the  jury.  The  theory  that  interest  is  a  matter  of  discre- 
tion with  the  jury  is  examined  and  repudiated  in  Dana  v, 
Fiedler^  12  N.  Y.  40,  62  Am.  Dec.  130,  the  court  holding 
that  it  was  allowable  as  a  matter  of  law.  A  later  Wiscon- 
sin case,  Allen  v,  Murray,  supra,  was  also  an  action  for 
breach  of  contract,  and  the  court  approved  an  instruction 
permitting  the  jury  to  allow  interest,  following  Hinckley 
V.  BeckuAth,  supra.  The  Nevada  case  was  an  action  to 
recover  the  amount  due  on  a  contract,  and  interest  was 
disallowed  because  the  claim  did  not  fall  within  the  pro- 
visions of  the  statute  of  that  state  allowing  interest  The 
court,  however,  there  recognize  the  rule  of  allowing  inter- 
est in  actions  for  damages,  merely  as  damages.  The  Cali- 
fornia case  is  based  on  a  line  of  decisions  of  that  state, 
one  of  which  is  Cox  v.  McLaughlin,  76  Cal.  60, 18  Pac.  100. 
In  that  case,  the  court  quotes  2  Sutherland,  Damages 
(3d  ed.),  sec.  347,  where,  after  laying  down  the  rule  that 
interest  is  not  allowable  on  unliquidated  claims,  the  author 
adds :  "The  allowance  of  interest  as  damages  is  not  de- 
pendent on  this  rigid  test."  In  Brady  v.  Wilcoxson,  44 
Cal.  239,  the  court,  although  denying  the  right  of  interest 
on  an  unliquidated  claim  prior  to  judgment  said:  "On 
such  demands,  interest,  eo  nomine,  cannot  be  allowed." 

It  would  seem,  then,  that  the  rule  in  Wittenberg  v. 
Mollyneauw,  supra,  while  supported  by  the  single  Wis- 
consin case  it  cites,  is  in  conflict  with  both  the  previous  and 
subsequent  holdings  of  that  court,  and  that  the  other  au- 
thorities it  cites  as  supporting  the  rule  recognize  the 
20 
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right  to  allow  interest  in  actions  sounding  in  damages, 
not,  however,  as  interest,  but  mer^y  as  a  part  of  the 
damages.  The  practical  value  of  the  distinction  is  not 
quite  clear. 

It  seems  to  us  that  the  case  at  bar,  in  itself,  furnishes 
a  strong  argument  for  the  abandonment  of  the  rule  an- 
nounced in  Wittenberg  v.  Mollyneauas^  supra.  Had  the 
contract  been  carried  out,  as  extended,  plaintiff  would  have 
completed  the  delivery  of  the  50,000  yards  of  gravel  by 
October  5,  1895,  and  the  breach  occurred,  if  there  was  a 
breach,  not  later  than  that  date.  Plaintiff's  right  to  com- 
pensation in  the  way  of  damages  accrued  at  that  time, 
and  the  amount  then  required  to  compensate  him  for  a 
loss  sustained  by  the  breach  would  have  been,  as  we  have 
seen,  the  diflference  between  what  it  would  have  cost  him 
to  procure  and  deliver  the  balance  of  the  gravel  and  the 
agreed  price.  Every  day  payment  was  deferred  enhanced 
the  damages  to  the  extent  of  the  value  of  the  use  of  the 
money.  The  suit  was  begun  in  October,  1899,  and  was 
not  finally  tried  until  the  March  term,  1905,  of  the  dis- 
trict court.  In  other  words,  at  the  time  this  case  was 
finally  submitted  the  money  which  would  have  been  re- 
quired to  compensate  the  plaintiff  when  his  cause  of  action 
arose  had  been  withheld  from  him  for  almost  ten  years. 
The  fundamental  idea  lying  at  the  root  of  the  whole  doc- 
trine of  damages  in  this  jurisdiction  is  compensation. 
Punishment  of  the  wrongdoer  has  no  place  in  the  doctrine. 
The  purpose  of  the  law  is  to  make  the  condition  of  the 
party  aggrieved,  as  nearly  as  may  be,  what  it  would  have 
been  had  the  contract  been  performed.  In  other  words, 
to  see  that  the  plaintiff  suffers  no  loss  in  money  or  prop- 
erty by  reason  of  the  breach  of  his  contract.  It  is  no 
answer  to  the  claim  for  interest,  as  part  of  the  amount  re- 
quired to  make  good  his  loss,  to  say  that  the  amount 
required  to  compensate  him  was  unascertained  and  could 
only  be  ascertained  by  verdict,  and,  consequently,  the  de- 
fendant was  unable  to  make  a  tender  of  the  amount,  be- 
cause that  very  uncertainty  is  one  of  the  consequences  of 
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the  defendant's  own  wrongs  and^  if  loss  must  fall  upon 
one  OP  the  otiier  by  reason  of  such  uncertainty,  it  is  but 
just  that  it  should  fall  on  the  wrongdoer,  nither  than 
upon  his  victim.  Neither  does  the  statute  stand  in  the 
way  of  the  allowance  of  interest  as  damages  in  such  cases. 
The  interest  is  a  part  of  the  damages  sustained,  and  it 
is  wholly  immaterial  by  what  name  the  specific  item  of 
damages  is  designated.  But  whatever  damages  are  al- 
low^ed,  and  by  whatever  name  they  are  called,  they  are 
allowed  as  compensation,  and  any  scheme  of  compensa- 
tion, whereby  it  is  sought  to  place  the  plaintifif  in  as  favor- 
able a  position  as  he  would  have  occupied  had  the  con- 
tract been  performed,  that  does  not  take  into  account  the 
value  of  the  use  of  the  money  for  the  time  it  has  been  with- 
held subsequent  to  the  accrual  of  the  action  is  obviously 
defective  and  inadequate. 

We  do  not  wish  to  be  understood  as  holding  that  inter- 
est is  recoverable  in  all  actions  sounding  in  damages.  It 
is  not  necessary  to  go  to  that  length  in  this  case.  No 
doubt  a  distinction  may  be  drawn  between  actions  for 
damages  for  assault,  libel,  alienation  of  aflfections,  breach 
ot  promise  to  marry,  and  the  like,  where  the  damages,  of 
necessity,  are  more  or  less  within  the  discretion  of  the 
jury,  and  those  where  they  are  mathematically  computed 
from  data  furnished  by  the  evidence.  This  case  falls 
within  the  latter  class,  and  we  think  the  true  measure 
of  damages  is  the  diflference  between  what  it  would  have 
cost  the  plaintiff  to  procure  and  furnish  the  gravel  ac- 
cording to  contract  and  the  contract  price,  plus  the  inter- 
est on  such  diflference  from  the  accrual  of  the  action.  If 
we  are  correct  thus  far,  then  the  case  of  Wittenberg  v. 
Mollyneaux,  supra,  to  the  extent  that  it  conflicts  with  the 
views  here  expressed,  should  be  overruled.  In  that  event, 
there  is  no  error  in  the  instruction  of  the  trial  court  on  the 
subject  of  interest  of  which  the  defendant  may  justly  com- 
plain. 

Other  errors  are  assigned  and  discussed.     Some  of  them 
relate  to  questions  already  considered,  the  others  to  such 
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as  are  not  likely  to  arise  in  their  present  fonn  at  another 
trial,  so  it  would  be  unprofitable  to  extend  this  opinion  to 
greater  length. 

For  the  errors  pointed  out,  it  is  recommended  that  the 
judgment  of  the  district  court  be  reversed  and  the  cause 
remanded  for  further  proceedings. 

DuFFiB  and  Jackson,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings. 

Bbversed. 


WlMJAM  LUTJBHAEMS,  APPELLEE,  V.  M.  E.  SMITH,  APPEL- 
LANT. 

FiusD  HCaboh  22^  1906.    No.  14,227. 

1.  Principal  and  Agrent:    Batifioatioiv  of  Gontbact:    Esto^^eIm     A 

principal  who  ratifies  a  contract  of  his  agent  is  thereafter,  in  the 
absence  of  fraud,  estopped  from  denying  the  authority  of 'the 
agent  to  enter  into  the  contract 

2.  SpecifLc  Performance.    Where  the  vendee  of  real  estate  is  willing 

to  accept  the  title  of  the  vendor,  the  courts  will  not  refuse  to 
compel  a  specific  performance  of  a  contract  because  of  a  defect 
in  the  UUe. 

Appeal  from  the  district  court  for  Harlan  county :  Ed 
L.  Adams,  Judge.    Affirmed. 

J.  G.  Thompson  and  Flambury  &  Williams^  for  appel- 
lant 

John  Everson,  contra.  i 

Jackson,  0. 

The  action  is  one  to  enforce  the  specific  performance  of 
a  contract  for  the  sale,  of  real  estate.     On  August  28,  1903, 


r 
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O.  H.  Myers,  a  real  estate  agent  at  Alma,  wrote  the  ap- 
pellant as  follows :  "Mr.  Smith,  Burley,  Wash.  Dear  Sir : 
I  have  a  man  who  would  like  to  buy  your  land  in  MuUally 
township  if  you  will  make  the  price  right,  so  what  is  the 
very  least  cash  net  to  you  that  you  will  take  for  the 
farm,  and  I  will  try  to  get  my  commission  above  your 
price.  Make  price  right  and  I  have  a  buyer.  Give  me 
your  net  price  and  I  will  get  my  commission  above  it 
Also  send  me  the  legal  numbers  of  your  land.  Please  let 
me  hear  at  once,  direct  from  you.  Respt.,  O.  H.  Myers." 
Appellant  answered:  "Burley,  Wash.,  Sept.  3,  1903.  Mr. 
O.  H.  Myers,  Alma,  Neb.  Yours  of  the  28  inst.  received 
and. contents  noted.  My  price  is  |2,500  for  land  in  sec- 
tions 26  &  27;  E.  i  of  N.  E.  i,  E.  i  of  S.  B.  i  section  27 
and  N.  J  of  S.  W.  J  of  section  26.  I  also  have  80  acres 
in  section  25  for  which  I  want  f 600  N.  i  of  S.  W.  J.  If 
farm  is  sold  all  together  ^3,000  takes  the  entire  320  acres. 
I  reserve  right  to  sell  at  any  time.  Yours  respectfully,  M. 
E.  Smith,  Burley,  Wash.''  Upon  receipt  of  this  com- 
munication Myers  entered  into  an  agreement  with  the  ap- 
pellee for  the  sale  of  the  land.  He  received  ?50  on  the 
purchase  price  and  gave  the  appellee  the  following  mem- 
orandum :  "Alma,  Neb.,  Sept.  7,  1903.  Received  of  Wm. 
Lutjeharms  ?50  to  bind  contract  of  sale  for  the  E.  ^  of  N. 
E.  J,  E.  i  of  S.  E.  i  of  section  27  and  N.  i  of  S.  W.  i  of 
section  26,  and  S.  i  of  S.  W.  i  of  section  25,  all  in  town  2 
range  17,  Harlan  county,  Nebr.  Purchase  price  to  be 
|3,100,  said  |50  paid  to  be  applied  on  purchase  price;  and 
balance  of  purchase  price  to  be  paid  as  soon  as  good  war- 
ranty deed  and  abstract  is  delivered,  showing  said  land  to 
be  free  of  all  incumbrance.  Full  possession  of  land  to  be 
given  Mar.  1st,  1904.  M.  E.  Smith,  O.  H.  Myers,  Agent. 
Subscribed  and  sworn  to  before  me  this  7th  Sept.,  1903. 
Mary  A.  Fennessy,  Notary  Public,  Harlan  County,  Neb. 
(Seal.)  My  Commission  expires  August  27,  1907."  He 
wrote  the  appellant  this  letter:  "Alma,  Neb.,  Sept  7,  03. 
Mr.  Smith,  Burley,  Wash.  Dear  Sir:  I  have  today  sold 
your  land  in  MuUally  township  this  county  for  |3,100 
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cajsh.  f50  has  been  paid  and  a  contract  of  sale  given 
and  placed  on  record  at  the  court  house,  the  balance  of 
the  money  will  be  paid  as  soon  as  you  get  your  deeds  and 
abstracts  here.  Make  deed  to  William  Lutjeharms,  and 
send  same  to  the  Bank  of  Alma,  at  Alma,  Neb.,  and  the 
balance  of  your  money  will  be  ready.  Send  your  abstracts 
to  8.  L.  Roberts  and  have  them  brought  down  to  date.  Mr. 
Roberts  is  the  best  abstractor  in  Alma.  Mr.  Lutjeharms 
wants  full  possession  on  March  first,  1904.  This  sale  in- 
cludes the  320  acres.  Respt.,  O.  H.  Myers."  The  ap- 
pellant answered  as  follows :  "Burley,  Wash.,  Sept  14,  '03. 
Mr.  O.  H.  Myers,  Alma,  Nebr.  Dear  Sir:  Your  communi- 
cation of  the  7th  inst.  is  rec'd  and  am  well  pleased  with 
the  result  of  your  negotiations  as  well  as  your  promptness 
in  the  matter.  The  patent  for  the  160  A.  in  sec.  27  is 
in  the  land  office  at  McOook  and  I  shall  be  obliged  to  send 
for  it,  or  if  it  will  suit  you  as  well  can  send  you  the 
papers  and  let  you  get  it.  The  80  A.  in  sec.  25  was  home- 
steaded  by  my  mother  and  willed  by  her  to  my  sister  and 
myself  as  joint  heirs.  My  sister  will  probably  be  here 
next  Sat,  Sept.  19,  and  we  will  then  fix  deed  and  send  to 
Wis.  for  the  necessary  proof  of  our  legal  right  to  the  land 
from  my  mother.  Now  as  to  an  abstract,  the  land  has 
never  changed  hands,  my  papers  having  come  directly  from 
the  government,  and  I  do  not  feel  like  standing  the  ex- 
pense of  securing  an  abstract.  If  Mr.  Lutjeharms  wishes 
to  stand  the  expense  all  right,  but  I  do  not  consider  an 
abstract  under  these  conditions  necessary,  ds  any  one  can 
with  very  little  trouble  refer  to  records  and  rec.  all  need- 
ful information.  I  will  stand  all  expense  incurred  by 
having  records  brought  up  to  date.  Hoping  this  may 
prove  satisfactory  to  you  and  thanking  you  for  your 
trouble  in  the  matter,  I  remain,  Yours  respectfully,  M.  E. 
Smith."  Upon  receipt  of  this  communication  Myers  wrote 
and  forwarded  appellant  the  following  letter:  "Alma, 
Neb.,  Sept.  18,  1903.  Mr.  Smith,  Burley,  Wash.  Dear 
Sir :  In  reply  to  yours  of  14th  will  say :  We  will  get  patent 
from  McCook,  or  if  you  have  started  to  get  the  patent,  go 
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ahead  and  get  it  It  makes  no  difference  to  ns,  just  so  the 
sale  is  closed  all  right,  soon  as  possible.  Make  deeds  and 
send  to  Bank  of  Alma,  with  full  instruction  regarding 
closing  of  sale.  Instruct  bank  to  pay  me  ?100  commis- 
sion, pay  all  necessary  expense,  such  as  you  stated  you 
would  pay,  taxes,  if  any  are  due,  and  get  records  to  date. 
Mr.  Lutejeharms  will  pay  for  abstract.  Please  let  me 
hear  at  once.  Respt,  O.  H.  Myers.'^  He  answered  as 
follows:  "Burley,  Wash.,  Sep.  22,  1903.  Mr.  O.  H.  Myers, 
Alma,  Neb.  Mr.  Myers  I  received  notice  the  same  day 
that  I  rote  you  last  (the  14  inst.)  from  F.  P.  Fox  of  Re- 
publican that  he  had  sold  same  the  land.  Pleas  see  Mr. 
Fox  and  see  if  the  matter  can  be  straeightened  without  eny 
hard  feelings  in  the  neighborhood.  Now  if  you  will  look 
at  my  first  letter  you  will  find  that  I  stated  that  I  would 
not  hold  the  land  for  you  so  I  am  not  to  blame  in  the  least. 
Yours  truly,  M.  E.  Smith.  P.  8.  The  reason  I  did  not 
write  you  before  was  that  I  was  in  hopes  that  you  would  in- 
sist on  my  furnishing  abstracts."  Thereupon  appellee  in- 
stituted this  action,  of  which  appellant  was  informed  by  a 
communication  from  the  agent  Myers.  Upon  being  in- 
formed of  the  commencement  of  the  action,  appellant 
wrote,  on  the  back  of  agent's  letter,  this  communication  to 
Mr.  F.  P.  Fox:  "Hurley,  Wash.,  Oct.  14.  Mr.  F.  P.  Fox, 
Republican,  Neb.  Just  received  this  now  Leola  WTote  the 
letter  and  I  signed  it  as  I  was  eatin  breakfast  but  in  same 
letter  stated  that  I  would  not  furnish  abstracts  so  it  shows 
that  I  waA  not  well  pleased,  and  I  do  not  consider  the  sale 
cloased  but  perhaps  the  courts  would  hold  that  I  was 
bound  as  they  excepted  the  conditions  now  that  letter 
myne  was  dated  the  14  the  same  as  your  &  Hausermans 
was  now  unless  we  can  show  that  the  land  was  in  your 
hands  for  sale  and  I  had  no  right  to  sell  without  notifying 
you  (that  is  close  deal)  perhaps  they  have  us  on  their  hip 
now  do  as  you  think  best  and  I  am  with  you.  M.  E.  Smith." 
The  trial  resulted  in  a  decree  requiring  the  i)erformance 
of  the  contract,  and  the  case  is  here  for  review. 
It  is  urged  that  the  agent  was  not  authorized  to  enter 
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info  a  written  contract  for  the  sale  of  appellant's  land. 
It  seems  unnecessary,  however,  to  determine  that  question. 
The  letters  contain  all  the  elements  of  a  contract,  ^which 
was  in  all  respects  ratified  by  appellant,  with  the  single 
exception  of  that  portion  of  it  which  required  him  to  fur- 
nish an  abstract  of  title.  He  said,  however,  in  that  re- 
gard: "I  do  not  feel  like  standing  the  expense  of  secur- 
ing an  abstract.  If  Mr.  Lutjeharms  wishes  to  stand  the 
expense  all  righf  The  only  reasonable  deduction  to  be 
drawn  from  his  letter  of  September  14,  1903,  is  that  he 
would  carry  out  the  terms  of  the  agreement  made  by  his 
agent,  except  the  item  of  expense  for  an  abstract  This 
was  expressly  waived  in  the  next  letter  to  him;  in  other 
words,  the  conditions  of  sale  proposed  by  him  were  ac- 
cepted. His  subsequent  communication  to  Myers  dis- 
closes that  he  considered  his  obligation  to  convey  the  land 
complete,  provided  the  abstract  was  not  insisted  upon. 
His  letter  to  Pox  discloses  that  he  treated  his  conditions 
of  sale  as  having  been  accepted  and  that  he  was  bound 
thereby,  unless  a  possible  defense  suggested  by  him  could 
be  interposed.  The  appellee  tendered  in  court  f3,050,  the 
remainder  agreed  upon  as  the  purchase  price.  The  conclu- 
sion is  irresistible  that  there  was  an  unqualified  acceptance 
of  the  terms  of  sale  proposed  by  the  appellant  himself, 
and  that  he  is  bound  thereby.  It  is  urged,  however,  that 
it  appears  from  one  of  appellant's  letters  that  he  does  not 
own  a  i)ortion  of  the  land.  The  rule,  however,  is  that 
where  the  vendee  is  willing  to  accept  the  vendor's  title, 
the  vendor  cannot  set  up  as  a  defense  to  the*  action  a  defect 
in  his  title.     Gartrell  v.  Stafford,  12  Neb.  546. 

The  judgment  of  the  district  court  was  right,  and  we 
recommend  that  it  be  affirmed. 

DuFFiB  and  Albert,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  forgoing 
opinion,  the  judgment  of  the  district  court  is 

Affxrhbd. 
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OSCAB  MiDDLBKAUPF,  APPELLANT,  V.  FBANK  ADAMS  BT  AL., 

APPELLEES. 

FiUD  ICaboh  22,  1906.    No.  14,653. 

Bridence  caEamined^  and  held  to  sustain  the  conclusions  of  th6  trial 
court 

Appeal  from  the  district  court  for  Dawson  county: 
Bbuno  O.  Hostbtlbb,  Judge.    Affirmed. 

H.  D.  Rhea  and  Oscoi'  MiddleJamff,  for  appellant. 

John  A.  Sheeofij  W.  A,  Stetoart  and  E.  O.  OalkinSj 
contra. 

Jackson,  O. 

This  is  an  appeal  from  the  judgment  of  the  trial  court 
denying  a  writ  of  mandamus  to  compel  the  city  council 
of  the  city  of  Lexington  to  revoke  a  liquor  license,  and  to 
fix  a  time  for  hearing  a  remonstrance  against  the  issuing  of 
the  license.  There  is  some  conflict  in  the  evidence,  but 
it  may  reasonably  be  said  that  the  following  facts  are 
established  by  the  record:  The  relator  is  an  attorney  at 
law  residing  in  the  city  of  Lexington.  He  was  employed 
by  one  saloon-keeper  to  prosecute  remonstrance  proceed- 
ings against  the  granting  of  a  license  to  W.  J.  Horrigan, 
another  saloon-keeper.  He  prepared  and  filed  with  the 
city  clerk  on  April  29,  1905,  a  remonstrance,  stating  facts 
sufficient  to  prevent  the  issuing  of  a  license.  The  remon- 
strance was  signed:  "David  Cole,  Remonstrator.  Oscar 
Middlekauff.^'  On  May  1  following  two  additional  re- 
monstrances were  filed,  one  signed:  "David  Cole,  Remon- 
strator," and  the  other  "David  Cole,  Remonstrator,  by 
Oscar  Middlekauff."  At  4  o'clock  P.  M.  of  that  day,  at  a 
meeting  of  the  city  council,  the  time  for  hearing  the  several 
remonstrances  was  set  for  7  o'clock  P.  M.  on  the  follow- 
ing day,  and  the  council  adjourned  until  7  o'clock  P.  M. 
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of  May  1,  by  agreement,  to  consider  the  matter  of  the 
qualifications  of  certain  signers  of  the  petition  of  the  ap- 
plicant, that  being  one  of  the  grounds  upon  which  the  re- 
monstrance was  based.  When  the  council  convened  on  the 
evening  of  May  1,  the  parties  all  agreed  that  the  petition 
contained  a  sufficient  number  of  freeholders,  and  the 
record  shows  the  following,  among  other  proceedings: 
"David  Cole,  remonstrator,  against  the  petition  of  W.  J. 
Horrigan  filed  a  written  withdrawal  of  all  objections 
against  issuing  of  the  license  to  W.  J.  Horrigan.  Remon- 
trators  against  the  granting  of  license  having  withdrawn 
their  remonstrances,  it  is  moved  by  Neilson,  and  seconded 
by  McElhiney  (members  of  the  council),  that  saloon 
license  be  granted  to  W.  J.  Horrigan."  On  this  motion  all 
the  members  of  the  council  voted  aye,  and  the  clerk  was 
ordered  to  issue  the  license. 

The  relator  was  present  in  the  council  chamber  when 
these  proceedings  were  had,  and  made  no  objection  or  pro- 
test, and  the  council  adjourned.  After  adjournment  the 
relator  complained  that  the  proceeding  was  illegal,  and  on 
the  following  day  filed  a  new  remonstrance,  with  a  praecipe 
demanding  subpoenas  for  witnesses,  and  that  the  council 
take  action  on  his  remonstrance.  This  request  wm  re- 
fused, and  the  refusal  resulted  in  the  petition  for  man- 
damus. He  now  insists  that  he  was  one  of  the  original 
remonstrators,  and  that  his  remonstrance  was  never  with- 
drawn, and  that  the  action  of  the  council  taken  at  the 
evening  meeting  on  May  1  was  ill^al.  There  are  two 
answers  to  this  contention:  First,  that  he  was  present 
when  the  resolution  was  adopted  showing  the  withdrawal 
of  all  remonstrances,  and  permitted  tlie  council  to  act  on 
the  assumption  that  they  were  withdrawn,  and  made  no 
objection  to  such  course;  second,  the  council  proceeded 
upon  the  theory  that  he  was  an  attorney  for  the  remon- 
strator, and  that  he  appeared  in  that  capacity  only.  He 
was  advised  prior  to  the  evening  meeting  that  the  remon- 
strator Cole  had  signed  a  written  withdrawal  of  all  re- 
monstrances interposed  by  him  against  the  issuing  of  the 
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license,  and  might,  had  he  desired  to  do  so,  have  prepared 
and  filed  a  remonstrance  on  his  own  behalf.  This  he 
failed  to  do,  and  while  final  action  was  taken  bj  the  coun- 
cil in  advance  of  the  time  fixed  for  hearing  the  remon- 
strances, yet  when  they  did  act  they  were  lawfully 
assembled,  clothed  with  power  to  issue  licenses,  and  all 
remonstrances  having  been  withdrawn  there  was  no  occa- 
sion for  further  delay,  and  so  far  as  the  record  discloses 
the  action  of  the  council  was  taken  in  the  utmost  good 
faith.  The  trial  court  found  all  the  issues  in  favor  of  the 
respondents,  and  the  finding  had  ample  support  in  the  evi- 
dence. 

We  conclude  that  the  judgment  of  the  district  court  was 
right,  and  recommend  that  it  be  aflirmed. 

DUFFiB  and  Albert,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


In  rb  E.  a.  Butler  et  al. 

Filed  Apbil  6,  1906.    No.  14,598. 

1.  BepOBitions:   Notaries:    Powebs.    In  the  taking  of  depositions  no- 

taries public  are  not  exercising  judicial  functions,  and  do  not  con- 
stitute a  law  court.  Their  powers  are  derived  solely  from  the 
statute.    Courtnay  v.  Knox,  31  Neb.  652. 

2.  Votaries:    Contempt:    Penaltt.     When  a  witness  fails  to  attend 

before  a  notary  public  in  obedience  to  a  subpoena  issued  by  that 
officer,  he  may  be  punished  as  for  a  contempt;  but  such  punish- 
ment cannot  exceed  a  fine  of  $50,  and  the  notary  is  not  authorized 
by  statute  to  commit  the  witness  to  the  county  jail  therefor. 

Original  application  for  a  writ  of  habeas  corpus.    Writ 
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H.  M. 'Sullivan  and  Mockett  d  Mauley^  for  petitioners. 
B.  A.  Moore,  contra. 

BABNES;  J. 

This  is  an  original  application  for  a  writ  of  habeas 
corpus.  The  petitioners  were  arrested  on  a  complaint 
made  before  one  J.  R.  Rhodes,  a  notary  public  in  and  for 
Custer  county,  Nebraska,  charging  them  with  having 
failed  and  refused  to  obey  a  subpoena  issued  by  said 
officer  in  the  matter  of  taking  certain  depositions.  They 
were  found  guilty  by  the  notary,  and  were  committed  to 
the  common  jail  of  Custer  county.  To  regain  their  liberty 
they  prosecute  this  proceeding. 

It  appears  from  the  return  of  the  respondent  that  on  the 
12th  day  of  December,  1904,  R.  A.  Moore  and  James  Led- 
wich,  as  plaintiffs,  gave  the  petitioners,  as  defendants,  no- 
tice that  they  would  take  their  depositions,  in  an  action 
alleged  to  be  pending  in  the  district  court  for  Custer 
county,  at  the  hour  of  10  o'clock  A.  M*.,  on  the  14th  day 
of  December,  1904,  before  one  J.  R.  Rhodes,  a  notary 
public,  at  his  office  in  the  village  of  Ansley,  in  said  county. 
It  also  appears  that  a  subpoena  corresponding  to  said 
notice  was  issued  by  the  notary  and  served  on  the  peti- 
tioners. It  further  appears  that  on'  the  13th  day  of  De- 
cember, 1904,  a  notice  to  take  the  depositions  of  the  same 
persons,  in  the  same  case,  before  the  same  officer,  on  the 
16th  day  of  December,  1904,  was  served  on  one  H.  M, 
Sullivan,  the  attorney  for  the  petitioners;  that  said  fact 
was  communicated  to  them  by  their  attorney,  and  for 
that  reason  they  failed  to  appear  before  the  notary  on  the 
14th  day  of  December  according  to  the  subpoena  above 
mentioned.  Afterwards,  on  the  said  14th  day  of  Decem- 
ber, and  after  the  time  mentioned  in  the  first  notice  and 
subpoetia  had  expired,  R.  A.  Moore  appeared  before  the 
notary  and  made  the  following  complaint  (omitting  the 
title) :  "State  of  Nebraska,  Custer  County,  ss.:  I,  R.  A. 
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Moor^  on  oatii  depose  and  say  that  I  am  one  of  the  plain- 
tiffs mentioned  in  the  above  snit;  that  on  the  12th  day 
of  December,  1904,  I  caused  a  notice  to  be  issued  and 
served  on  ihe  defendants  that  plaintiff  would  take  the 
depositions  of  E.  A.  Butler,  William  Mattley  and  Arthur 
Barks,  before  J.  B.  Bhodes,  a  notary  pubUc  of  Ansley, 
Custer  county,  Nebraska,  on  the  14th  day  of  December, 
1904,  at  the  hour  of  10  o'clock  A.  M.,  and  that  said  wit- 
nesses  were  personally  served  with  a  subpoena  signed  by 
said  notary;  that  the  return  to  the  notice  and  subpcena 
is  hereby  made  a  part  of  this  showing;  that  said  wit- 
nesses have  failed,  and  wilfully  and  knowingly  refused  to 
appear  before  said  notary  and  submit  to  an  examination, 
and  affiant  asks  that  the  said  notary  issue  an  attachment 
for  said  witnesses,  and  that  they  be  arrested,  and  brought 
before  said  notary,  and  be  fined  for  said  contempt;  that 
by  disobeying  said  subpoena  said  witnesses  are  in  con- 
tempt of  court,  and  he  asks  that  they  be  compelled  to  ap- 
pear and  submit  to  an  examination,  as  by  law  provided." 
Signed  and  sworn  to  by  B.  A.  Moore.  After  filing  the 
complaint  above  quoted,  the  notary  issued  a  warrant  for 
the  arrest  of  the  petitioners,  which  warrant  was  in  the 
words  and  figures  following:  "State  of  Nebraska,  Custer 
county,  88. :  To  the  Sheriff  or  any  Constable  of  said  County : 
You  are  hereby  commanded  to  arrest  forthwith  E.  A.  But- 
ler, William  Mattley  and  Arthur  Barks,  and  bring  them 
before  me,  J.  B.  Bhodes,  a  notary  public  in  and  for  the 
village  of  Ansley,  county  of  Custer,  and  state  of  Nebraska, 
to  show  cause  why  they  should  not  be  punished  for  con- 
tempt for  disobeying  the  order  of  said  notary  public  in 
subpoenaing  said  witnesses  to  appear  before  him  to  take 
their  depositions  to  be  used  in  a  cause  pending  in  the  dis- 
trict court  for  Custer  county,  Nebraska,  wherein  B.  A. 
Moore  and  James  Ledwich  are  plaintiffs  and  Nettie  Barks 
and  Arthur  Barks  and  E.  A.  Butler  &  Co.  et  al.  are  defend- 
ants, on  the  14th  day  of  December,  1904,  at  10  o'clock  A. 
M.,  such  behavior  tending  to  interrupt  the  due  course  of 
the  trial  of  said  cause.     Given  under  my  hand  and  official 
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seal  this  14th  day  of  December,  1904.  J.  R.  Rhodes,  No- 
tary Public.    (Seal.)" 

The  petitioners  were  thereupon  arrested,  and  brought 
before  the  notary.  The  hearing  of  said  contempt  proceed- 
ing was  continued  from  time  to  time,  until  the  19th  day 
of  December,  1904,  when  the  cause  was  tried,  and  the  peti- 
tioners were  adjudged  to  be  in  contempt,  and  were  com- 
mitted to  the  common  jail  of  Custer  county.  Tlhe  fore- 
going are  the  facts  established  by  the  petition,  the  re- 
turn of  the  sheriff  of  Custer  county,  the  respondent  herein, 
together  with  the  testimony  taken  on  the  hearing  before  us. 

The  i)etitioners  now  contend,  among  other  things,  that 
the  judgment  or  order  of  the  notary,  and  the  warrant  of 
commitment  thereon,  by  which  they  are  restrained  of  their 
liberty,  are  void,  because  the  notary  was  without  jurisdic- 
tion to  make  such  order  of  commitment.  We  think  this 
contention  is  well  founded.  The  rule  is  fundamental  that 
in  taking  depositions  notaries  public  are  not  exercising 
judicial  functions,  and  do  not  constitute  a  law  court. 
Their  powers  are  solely  derived  from  the  statute.  Court- 
nay  v.  Knox,  31  Neb.  652.  Keeping  in  mind  this  rule,  wd 
find  from  an  examination  of  the.  statutes  that  section  356 
of  the  code  provides:  "Disobedience  of  a  subpoena,  or  a 
refusal  to  be  sworn,  or  to  answer  as  a  witness,  or  to  sub- 
scribe a  deposition,  when  lawfully  ordered,  may  be  pun- 
ished as  a  contempt  of  the  court  or  officer  by  whom  his  at- 
tendance or  testimony  is  required."  It  is  further  pro- 
vided by  section  358  of  the  code :  "The  punishment  for  the 
contempt  mentioned  in  section  356  shall  be  as  follows: 
When  the  witness  fails  to  attend  in  obedience  to  the  sub- 
poena (except  in  case  of  a  demand  and  failure  to  pay 
his  fees),  the  court  or  officer  may  fine  the  witness  in  a  sum 
not  exceeding  ?50.  In  other  cases,  the  court  or  officer 
may  fine  the  witness  in  a  sum  not  exceeding  $50  nor  less 
than  $5  or  may  imprison  him  in  the  county  jail,  there  to 
remain  until  he  shall  submit  to  be  sworn,  to  testify,  op 
give  his  deposition."  It  will  be  observed  that  the  com- 
plaint on  which  the  petitioners  were  arrested  and  brought 


V^OL.  76]  JANUARY  TERM,  1906.  271 


In  re  Butler. 


before  the  notary  charged  them  with  failing  and  refusing 
to  obey  the  subpoena  above  mentioned.  This  is  the  only 
charge  contained  in  the  complaint,  and  is  the  one  described 
in  the  warrant.  It  seems  clear  that  for  that  oflfense  the 
officer  could  impose  no  greater  punishment  than  a  fine  of 
f50  and  that  he  had  no  power  or  authority  to  commit 
the  petitioners  to  the  county  jail  therefor.  In  ^x  parte 
Mallinkrodt,  20  Mo.  493,  where  the  petitioner  was  com- 
mitted to  jail  by  a  notary  public  for  contempt  in  not  pro- 
ducing certain  books  and  papers  in  answer  to  a  suhpcena 
daces  tecum,  issued  by  the  notary,  to  give  testimony  in 
an  action  pending  in  the  circuit  court  of  St.  Louis,  it  was 
held: 

"The  power  of  notaries,  in  taking  depositions,  is  strictly 
statutory.  They  can  do  nothing  not  expressly  authorized 
and  under  the  circumstances  which  authorize  it.  There 
is  no  power  given  to  an  officer  taking  depositions  to  commit 
a  witness  for  refusing  to  produce  books." 

The  only  power  given  the  notary  by  our  statutes  in 
case  of  a  refusal  of  the  witness  to  obey  a  subpoena  is  to 
fine  him  not  to  exceed  the  sum  of  |50.  It  follows  that 
the  order  of  the  court  based  on  the  complaint  and  war- 
rant set  forth  in  the  respondent's  return  was  without  au- 
thority of  law  and  is  void. 

It  is  contended  for  the  respondent  that  the  order  of 
the  notary  and  warrant  of  commitment  show  that  the 
petitioners  were  found  guilty  of  the  oflfense  of  refusing  to 
testify,  and  therefore  the  order  was  valid.  The  record 
itself  is  a  sufficient  answer  to  this  contention.  It  is  not 
shown  that  the  petitioners  were  directed  or  ordered  to  be 
sworn.  It  is  not  shown  that  they  refused  to  be  sworn  or 
give  their  testimony.  The  record  does  not  show  that  a 
single  question  of  any  kind,  seeking  to  elicit  their  testi- 
mony, was  propounded  to  them.  In  fact  the  only  ques- 
tion before  the  notary  at  the  time  his  order  of  commitment 
was  made  was  whether  or  not  the  petitioners  were  in  con- 
tempt for  refusing  to  obey  the  subpoena.  As  was  said  in 
Crites  v.  StatCj  74  Neb.  687,  a  proceeding  to  punish  for  con- 
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tempt  is  criminal  in  its  natnre,  and  the  rules  governing 
criminal  proceedings  are  applicable  thereto.  It  is  essen- 
tial to  the  validity^of  contempt  proceedings  that  they  show 
a  case  in  point  of  jurisdiction  within  the  provisions  of  the 
law  by  which  such  proceedings  are  authorized,  for  mere 
presumptions  and  intendments  are  not  to  be  indulged  in 
their  support;  that  the  record  must  show  forth  the  facts 
constituting  the  offense.  That  the  record  in  this  case  fails 
to  comply  with  these  well  known  requirements,  and  is  not 
sufficient  to  sustain  the  order  of  commitment,  there  can  be 
no  question.  The  petitioners  being  unlawfully  restrained 
of  their  liberty  must  be  discharged  from  custody,  and  it  is 
so  ordered* 

Judgment  a(3cordingly. 


State,  ex  bel.  City  of  Red  Cloud,  relator,  v.  Edward 
M.  Searle,  Jr.,  Auditor,  respondent.     ^ 

Filed  Apsh.  5,  1906.    No.  14,643. 

1.  Cities:  Lighting  System:  Bonds.  Cities  of  the  second  class  and 
villages  In  this  state  have  the  option  to  vote  bonds  to  the  amount 
of  6  per  cent,  of  the  assessed  valuation  of  their  taxable  property 
to  establish  a  heating  or  lighting  system,  under  the  provisions  of 
sections  1-5,  art  V,  ch.  14a,  Comp.  St  1903,  or  limit  the  amount 
of  such  bonds  to  2V^  per  cent  of  such  valuation  by  proceeding 
under  chapter  33,  laws  1906. 

2. :     Bonds:     Registration.     Bonds,   designated   electric   light 

bonds,  to  the  amount  of  5  per  cent  of  such  assessed  valuation, 
which  the  record  fairly  shows  were  voted  and  issued  under  the 
provisions  of  the  act  of  1903,  held  valid  and  entitled  to  registra- 
tion. 

Original  application  for  a  writ  of  mandamns  to  compel 
respondent  to  register  certain  bonds.    Writ  allowed. 

L.  H.  Blackledge,  for  relator. 

Norris  Brown,  Attorney  General,  and  W.  T.  Thompson, 
contra. 
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Barnes,  J. 

This  is  an  original  application  for  a  writ  of  mandamus 
to  compel  the  auditor  of  public  accounts  to  register  a  series 
of  electric  light  bonds  voted  by  the  city  of  Red  Cloud,  a  city 
of  the  second  class,  having  less  than  5,000  inhabitants.  It 
appears  from  the  petition  of  the  relator  that  on  the  9th 
day  of  January,  1906,  the  city  of  Red  Cloud  voted  bonds 
to  the  amount  of  ?10,000  (which  is  5  per  cent,  of  the  value 
of  its  taxable  property)  to  "construct  and  establish  a  sys- 
tem of  electric  lights  in  and  for  said  city" ;  and  on  the  12th 
day  of  March,  1906,  presented  said  bonds,  together  with 
their  history,  to  the  respondent  for  registration  and  cer- 
tification, as  provided  by  law ;  that  the  auditor  refused  to 
register  them,  for  the  following  reason:  "This  depart- 
ment cannot  register  electric  lighting  bonds  of  your  city 
presented  for  r^istration  by  Mr.  L.  H.  Fort,  for  the  rea- 
son that  you  have  voted  them  under  the  wrong  statute.  The 
statute  providing  for  the  voting  of  electric  lighting  bonds 
says :  'That  but  two  and  one-half  per  cent,  of  the  assessed 
valuation  can  be  voted.' ''  And  thereupon  this  application 
WBB  made. 

To  the  relator's  petition  the  respondent  has  filed  a  gen- 
eral demurrer,  which  raises  the  question  as  to  whether 
the  relator  has  power,  under  the  statutes  now  in  force,  to 
vote  electric  light  bonds  to  the  amount  of  5  x>er  cent,  of  the 
taxable  value  of  its  property,  as  shown  by  the  last  pre- 
vious annual  assessment  thereof.  It  appears  that  the  legis- 
lature, at  its  session  of  1889,  passed  an  act  authorizing  any 
cil7  of  the  second  class  to  establish,  maintain,  operate  and 
control  a  system  of  electric  lights,  and  to  vote  bonds  for 
that  purpose.  The  act  by  its  terms  limited  the  amount  of 
such  bonds  to  2^  per  cent,  of  the  taxable  value  of  the  prop- 
erty of  such  city,  as  shown  by  the  last  previous  annual 
assessment  Laws  1889,  ch.  19.  In  the  year  1901  the  leg- 
islature passed  an  act  authorizing  cities  of  the  first  and 
second  class  to  establish  and  maintain  a  heating  or  light- 
ing Efystem;  to  vote  bonds  for  that  purpose,  limiting  the 
21 


274  NEBRASKA  REPOETS.  [Vol.  76 


State  T.  Seorle. 


bonds  so  voted  to  an  amount  not  exceeding  5  per  cent  of 
the  taxable  value  of  the  property  of  such  city.  Laws  1901, 
ch.  22.  That  act  did  not  purport  to  amend  or  repeal  the 
law  of  1889,  but  was  a  separate  and  independent  act.  In 
the  year  1903  the  l^islature  amended  the  last-mentioned 
act  so  as  to  make  it  apply  to  villages  as  well  as  to  cities  of 
of  the  first  and  second  claas.  C5omp.  St.  1903,  ch.  14a^  art 
V,  sees.  1-5. 

It  is  apparent  that  the  legislature  did  not  intend,  by  the 
act  last  above  mentioned,  and  the  amendment  thereto,  to 
repeal  the  act  of  1889,  authorizing  the  construction  and 
establishment  of  electric  light  systems,  because  at  its  ses- 
sion of  1905,  it  passed  an  act  amending  the  law  of  1889 
(Comp.  St.  1905,  ch.  14,  art.  I),  as  follows: 

Sec.  124.  "Any  city  of  the  second  class  in  this  state  and 
any  village  shall  have  the  power  and  is  hereby  authorized 
to  establish  and  maintain  a  system  of  electric  lights  for 
such  city  or  village;  and  the  city  council  of  such  city  or 
the  board  of  truirtees  of  such  village  shall  have  the  power 
to  levy  a  tax  not  exceeding  five  mills  on  the  dollar  in  any 
one  year  for  the  purpose  of  establishing,  extending,  and 
maintaining  such  system  of  electric  lights." 

Sec.  125.  "Where  the  amount  of  money  which  would  be 
raised  by  the  levy  provided  for  in  section  124  would  be  in- 
sufficient to  establish  a  system  of  electric  lights  as  contem- 
plated herein  in  any  city  or  village  in  this  state,  such  city 
or  village  may  issue  its  bonds  bearing  not  to  exceed  five 
per  cent  interest  and  maturing  in  twenty  years,  but  pay- 
able at  any  time  after  the  expiration  of  ten  years,  at  the 
option  of  the  city  or  village,  for  the  purpose  of  raising  a 
sum  sufficient  to  establish  such  electric  light  system;  pro- 
vided that  the  aggregate  of  bonds  issued  for  such  purpose 
shall  not  exceed  two  and  one-half  per  cent,  of  the  taxable 
value  of  the  property  of  such  city  or  village  as  shown  by 
the  last  previous  annual  assessment." 

It  will  be  seen  by  a  comparison  of  these  acts,  that  they 
are  unlike  in  several  particulars.  One  provides  for  estab- 
lishing and  maintaining  a  heating  or  lighting  system,  and 
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anthorizes  cities  of  the  first  and  second  class  and  villages 
to  vote  bonds  therefor  to  the  amount  of  5  per  cent,  of  their 
assessed  valuation ;  provides,  that  such  bonds  may  bear  6 
per  cent,  interest,  and  shall  run  for  20  years,  but  shall  be 
payable  at  the  option  of  the  municipality  at  any  time  after 
5  years;  while  the  other  only  authorizes  cities  of  the  sec- 
ond class  and  villages  to  vote  electric  light  bonds,  ex- 
pressly limits  the  amount  of  such  bonds  to  2^  per  cent,  of 
the  taxable  value  of  the  property  of  such  city  or  village, 
provides  that  such  bonds  shall  not  bear  more  than  5  per 
cent,  interest,  and  makes  them  payable  in  20  years,  with  an 
option  to  the  municipality  to  pay  them  at  any  time  after 
10  years.  Again,  one  provides  specifically  how  contracts 
for  the  construction  of  the  system  mentioned  therein  shall 
be  let;  while  the  other  makes  no  such  provision.  It  is 
thus  apparent  that  the  l^islature  in  passing  each  of  these 
acts  recognized  the  existence  of  the  other,  and  there  can  be 
no  doubt  that  the  legislative  intention  was  that  the  pro- 
visions of  both  acts  should  be  enforced.  It  may  seem  that 
the  point  raised  by  the  respondent  is  extremely  technical, 
yet  we  must  give  it  our  careful  consideration. 

By  a  rule  of  statutory  construction  it  is  made  our  duty 
to  hold  each  of  the  acts  in  question  valid,  and  give  to  each 
of  them  all  the  force  and  effect  possible.  Under  this  rule 
it  seems  clear  that  cities  of  the  second  class  and  villages 
have  an  option,  to  vote  bonds  to  the  amount  of  5  per  cent 
of  their  assessed  valuation  to  establish  a  heating  or  light- 
ing system,  under  the  provisions  of  section  1-5,  art.  V,  ch. 
14a,  Comp.  St.  1903,  or  bonds  to  the  amount  of  2i  per  cent, 
of  such  valuation  to  construct  and  establish  an  electric  light 
system,  under  the  provisions  of  the  act  of  1905  above  men- 
tioned. So  it  only  remains  for  us  to  ascertain  from  the 
record  which  act  the  bonds  in  question  were  voted  and 
issued  under.  The  history  of  the  bonds  shows  that  the 
proclamation  and  notice  of  the  election  stated  at  the  outset 
that  the  amount  of  the  bonds  should  be  5  per  cent,  of  the 
assessed  taxable  property  of  the  city,  and  that  the  vote 
should  be  taken  and  the  bonds  issued  under  the  provisions 
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of  sections  1-5  aboye  referred  to ;  that  the  proposition  con- 
tained in  the  proclamation  and  notice  of  election  was  duly 
adopted  by  the  electors  of  the  city;  that  the  bonds  were 
made  payable  in  20  years  with  an  option  to  pay  them  at 
any  time  after  5  years  as  provided  by  the  act  of  1903,  and 
state  upon  their  face  that  they  are  voted  and  issued  under 
the  provisions  of  that  act.  It  may  therefore  be  said  that 
the  record  fairly  shows  that  the  bonds  were  voted  and 
issued  under  the  act  of  1903,  and  not  under  the  act  of  1905. 
So  we  are  of  the  opinion  that  the  bonds  were  properly 
voted  and  issued  under  the  act  authorizing  the  city  to  vote 
bonds  to  the  amount  of  5  per  cent ;  that  the  objection  of 
the  respondent  was  not  well  taken,  and  that  the  relator  is 
entitled  to  the  relief  prayed  for.  For  the  foregoing  rea- 
sons, the  peremptory  writ  of  mandamus  is  hereby  allowed. 

Weit  allowed. 


Sylvester  H.  Knebland  v.  William  W.  Wbiglby. 

TnjSD  Apbil  5,  1906.    No.  14,095. 

1.  Attachment:   Objection  to  JuBiSDicnoif.    Where  the  only  ground 

alleged  for  the  issuance  of  an  attachment  is  that  the  defendant  is 
a  nonresident,  he  is  not  entitled  to  make  a  special  appearance  or 
to  answer,  attacking  the  jurisdiction  .of  the  court  upon  the  sole 
ground  that  he  is  not  the  owner  of  the  property  seized  under 
the  writ 

2.  Welch  V.  Ayres,  43  Neb.  326,  modified. 

Eeroe  to  the  district  court  for  Clay  county :    Lbsub  Q. 
HuRD,  Judge.    Affirmed. 

L.  B.  Stiner  and  Tibhets  Bros.  &  Morey^  for  plaintiff  in 
error. 

Epperson  d  Sons  and  8.  W.  Christy^  contra. 

Letton,  J. 

This  was  an  action  brought  to  recover  upon  a  judgment 
rendered  in  the  state  of  New  York.    Certain  real  estate  In 
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Clay  county  was  attached  nnder  an  order  of  attachment 
issned  npon  an  affidavit  the  ground  of  which  was  that  the 
defendant  is  a  nonresident  of  the  state.  The  defendant 
made  a  special  appearance  objecting  to  the  jurisdiction  of 
the  court,  which  was  overruled.  An  answer  was  thereafter 
filed  by  the  defendant,  the  first  defense  therein  setting 
forth  in  substance  the  same  matters  and  objections  to 
jurisdiction  which  were  set  forth  in  the  special  appearance. 
These  all^ations  are  in  substance  as  follows:  That  the 
plaintiff  is  a  resident  of  the  state  of  New  York  and  had 
never  been  a  resident  of  Nebraska;  that  the  only  service  is 
by  publication  upon  the  alleged  levy  of  an  attachment 
upon  certain  real  estate  in  Clay  county  made  on  May  19, 
1903;  that  the  defendant  at  said  time  had  neither  title  nor 
ownership,  legal  or  equitable,  to  said  premises  or  any  por- 
tion thereof,  nor  the  possession  of  any  part  thereof,  nor 
any  right,  title,  claim  or  interest  of  any  kind  in  or  to  said 
premises;  that  the  defendant  did  not  have  on  May  19, 1903, 
or  at  any  time  since,  any  property  or  debts  owing  to  him  in 
the  state  of  Nebraska;  that  upwards  of  20  years  ago  he 
purchased  said  real  estate  and  in  1876  sold  the  same  to 
his  brother,  James  P.  Kneeland,  and  Alice  Kiieeland,  his 
wife,  retaining  the  naked  legal  title  for  the  purpose  of  se- 
curing the  purchase  price;  that  in  1877  James  P.  Knee- 
land  and  family  entered  upon  the  possession  of  the  prem- 
ises as  the  owners  thereof  and  have  ever  since  occupied  the 
same  as  such  owners;  that  in  1895  he  received  full  pay- 
ment of  the  balance  of  the  purchase  price,  but  that  he  re- 
tained the  naked  legal  title  until  December  15,  1902,  when 
he  executed  deeds  to  the  premises  to  his  brother  and  his 
wife,  which  were  recorded  on  March  9,  1903,  and  that  he 
has  had  no  interest  in  the  land  since  1876,  except  a  lien 
for  the  purchase  price  as  before  set  forth,  and  that  on  May 
19, 1903,  defendant  was  absolutely  without  any  right,  title, 
claim,  lien  or  interest,  of  any  name,  nature  or  description, 
in  or  to  the  premises ;  that  by  reason  thereof  this  court  has 
acquired  no  jurisdiction  over  his  person  or  the  subject 
matter  of  the  action.    The  second  defense  was  a  general 
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denial.  A  general  demurrer  was  filed  to  the  first  defense, 
which  was  sustained  by  the  court>  to  which  the  defendant 
duly  excepted.  Afterwards  the  cause  was  heard  upon  the 
pleadings  and  the  evidence,  judgment  rendered  for  the 
plaintiff  and  the  attached  property  ordered  sold.  From 
which  judgment  and  order  the  defendant  has  brought  these 
error  proceedings. 

The  only  assignment  of  error  which  it  is  necessary  to 
consider  is  thaj;  the  district  court  erred  in  sustaining  the 
demurrer  to  the  first  defense  set  forth  in  the  answer. 
Under  the  provision  of  the  third  subdivision  of  section 
77  of  the  code,  jurisdiction  of  a  defendant  in  an  action  for 
the  recovery  of  money  cannot  be  acquired  by  service  by 
publication  unless  the  defendant  is  a  nonresident  qt  the 
state,  having  property  in  this  state,  or  debts  owing  to  him, 
which  are  sought  to  be  taken  by  some  provisional  remedy 
or  to  be  appropriated  by  judicial  proceedings. 

The  plaintiff  in  error  contends  that  the  facts  set  forth 
in  the  first  defense  show  conclusively  that  the  court  never 
acquired  any  jurisdiction,  and  that  hence  his  special  ap- 
pearance should  have  been  sustained  and  the  demurrer 
overruled.  The  principles  governing  jurisdiction  i^i  cases 
of  this  kind  are  lucidly  set  forth  by  Justice  Miller  in 
Cooper  V.  Reynolds,  10  Wall.  (U.  S.)  308.  It  is  shown  in 
the  opinion  that  by  jurisdiction  over  the  subject  matter  is 
meant  the  nature  of  the  cause  of  action  and  of  the  relief 
sought,  that  jurisdiction  of  the  person  is  obtained  by  the 
service  of  process  or  by  the  voluntary  appearance  of  the 
party  in  the  case,  and  that  jurisdiction  of  the  res  is  obtained 
by  a  seizure,  under  process  of  the  court,  whereby  it  is  held 
subject  to  such  order  as  the  court  may  make  in  the  cause. 
In  Darnell  v,  Macky  46  Neb.  740,  in  a  clear  and  convincing 
opinion  by  Ievine,  Commissioner,  the  former  decisions  of 
this  state  are  reviewed  and  the  principles  laid  down  in 
Cooper  V.  Reynolds,  supra,  approved  and  adopted.  The 
doctrine  laid  down  in  Darnell  v.  Machy  supra^  though  often 
assailed,  has  become  the  settled  law  of  this  state^  and  we 
believe  it  to  be  sound. 
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Plaintiff  in  error  argues,  ux>on  the  authority  of  Welch  v. 
AyreSy  43  Neb.  326,  that,  where  the  defendant  asserts  that 
he  has  no  property  within  the  state,  it  is  competent  for 
the  court  to  hear  testimony  upon  this  question  for  the  pur- 
pose of  determining  whether  or  not  it  ever  acquired  juris- 
diction. It  will  be  observed  that  the  statement  of  this 
proposition  in  Welch  v.  Ayres,  supra,  was  not  necessary  to 
a  decision  of  the  case.  In  that  case  the  court  held  that, 
since  the  defendant  had  filed  a  motion  to  dismiss  the  suit, 
he  had  made  a  general  appearance  in  the  action,  and  that 
this  was  a  waiver  of  defects  in  the  service  by  publication 
and  gave  the  court  jurisdiction  of  the  person  of  the  de- 
fendant, so  that  the  proposition  relied  upon  in  this  case 
was  obiter  dictum.  Judge  Norval  cites  as  authority  for 
his  ix>sition  the  case  of  National  Bank  of  New  London  v. 
Lake  Shore  d  M.  8.  R.  Co.,  21  Ohio  St.  221.  In  that  case 
the  action  was  brought  against  certain  nonresidents  of  the 
state  of  Ohio  and  a  notice  of  garnishment  was  served  upon 
a  railway  company.  The  railway  company  answered  as 
garnishee,  denying  that  it  held  any  railway  stock, 
property  or  credits  of  the  defendant  In  its  possession  or 
under  its  control,  and  alleged  that  at  a  previous  date  the 
defendant  had  transferred  all  his  stock  in  said  company 
to  another  person  and  had  held  none  since  that  data 
Judgment  by  default  was  rendered  against  the  defendant 
and  an  order  made  for  the  sale  of  40  shares  of  stock  of  said 
railway  company  as  property  attached  belonging  to  the  de- 
fendant Afterwards,  under  an  order  of  court,  the  sheriff 
sold  to  the  plaintiff  the  40  shares  referred  to,  and  this 
action  was  brought  against  the  railway  company  to  re- 
cover the  value  of  said  40  shares,  claiming  that  at  the  time 
of  the  garnishment  the  defendant  was  the  owner  of  the 
stock,  that  the  transfer  made  by  him  was  without  consid- 
eration and  made  with  intent  to  defraud  the  plaintiff,  and 
that  by  virtue  of  the  proceedings  and  sale  the  stock  became 
the  property  of  the  plaintiff,  and  that  the  defendant 
wrongfully  refused  to  transfer  and  deliver  the  same  to  the 
plaintiff  when  requested  so  to  do.    The  defendant  denied 
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I  the  jurisdiction  of  the  courts  that  the  attachment  defend- 

[  ant  was  the  owner  of  the  stocky  that  he  had  fraudulently 

transferred  the  same  and  that  any  interest  had  passed  to 
the  plaintiff  by  the  sale  under  the  attachment.  Trial  was 
had  and  a  judgment  rendered  for  the  plaintiff  for  the  yalue 
of  the  stock.  This  judgment  was  reversed  for  the  reason 
that  the  plaintiff  was  not  entitled  to  the  relief  sought  in  an 
action  of  that  form.  Upon  the  question  as  to  jurisdiction 
the  court  say  : 

"The  question  under  consideration  being  as  to  the  juris- 
diction of  the  courty  and  not  as  to  the  regularity  of  its 
proceedings,  it  is  important,  it  appears  to  me,  to  keep  dis- 
tinctly in  mind'  the  fact  that  this  action  wad  in  personam 
— an  action  for  the  recovery  of  money,  and  not  a  proceed- 
ing in  rem  merely.  ♦  ♦  ♦  In  the  attachment  proceed- 
ing against  Butler,  it  was  claimed  by  the  plaintiff  that  he 
was  the  owner  of  the  stock  and  that  claim  was  verified  by 
affidavit  The  garnishee  in  his  answer  denied  that  the  de- 
fendant owned  any  stock  to  its  knowledge.  Afterwards, 
upon  the  trial  of  the  cause,  the  court  heard  testimony  and 
found  that  he  was  the  owner  although  it  stood  in  the  name 
of  his  wife.  The  record  does  not  disclose  the  testimony 
that  was  offered,  but  we  are  of  opinion  that  it  was  com- 
petent for  the  court  to  inquire  into  this  jurisdictional  fact, 
and  having  found  it  in  favor  of  the  jurisdiction,  the  sub- 
sequent judgment  and  order  were  not  void." 
•  This  case  was  decided  before  the  principles  which  gov- 
ern actions  affecting  the  property  of  nonresidents  sought 
to  be  reached  by  attachment  proceedings  had  been  an- 
nounced in  Pennoyer  v.  Neff,  5  Otto  (U.  S.),  714,  now 
recognized  as  the  leading  case  upon  the  subject  It  seems 
to  us  that  the  Ohio  court  was  in  error  when  it  said  that  the 
action  was  one  in  personam.  It  waB  in  form  an  action  in 
personam,  but,  unless  the  defendant  was  summoned  within 
the  state,  or  personally  appeared,  it  was  an  action  quoM  in 
rem,  and  a  judgment  would  be  of  absolutely  no  force  or 
validity  as  affecting  the  person.  Further,  the  reasoning  of 
the  court  is  based  upon  the  assumption  that  jurisdiction  of 
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the  res  was  not  obtained  by  the  seizure,  but  by  the  publica- 
tion, which  is  contrary  to  the  doctrine  of  Darnell  v.  Mack, 
supra. 

Since,  if  the  defendant  does  not  own  the  property  which 
has  been  attached,  he  can  suffer  no  possible  injury  by  the 
attachment  proceedings,  it  is  very  generally  held  that  an 
attachment  defendant  is  not  entitled  to  have  the  attach- 
ment quashed  for  the  sole  reason  that  he  is  not  the 
owner  of  the  property  seized.  See  cases  cited  in  note  to 
4  Cyc.  p.  775.  In  McCord,  Brady  &  Go,  v.  Bouoen,  51  Neb. 
247,  it  is  pointed  out  that,  while  a  defendant  in  attach- 
ment may  deny  the  truth  of  the  facts  set  forth  as-  the 
grounds  for  attachment,  such  as  that  he  has  fraudulently 
conveyed  his  property,  it  is  not  competent  for  him  to  move 
the  discharge  of  an  attachment  upon  .the  ground  alone 
that  the  property  attached  does  not  belong  to  him.  What- 
ever the  grounds  set  forth  in  the  affidavit  for  attachment 
may  be,  the  defendant  has  a  right  to  deny  their  existence 
and  to  have  that  issue  tried,  regardless  of  whether  or  not 
he  owns  the  property  attached,  but,  where  the  grounds  for 
the  attachment  are  not  denied,  the  fact  that  the  defendant 
does  not  own  the  property  which  may  have  been  seized 
under  the  writ  is  not  a  good  ground  for  him  to  move  for 
a  dissolution  of  the  attachment,  for  the  reason  that  if  the 
property  is  not  his  he  has  no  interest  in  its  seizure  or  dis- 
charge. The  same  reason  applies  with  equal  force  against 
the  propriety  of  i)ermitting  a  nonresident  defendant  to  at- 
tack the  jurisdiction  of  the  court  over  the  res  upon  the 
ground  that  it  belongs  to  someone  else.  If  it  is  not  his 
he  cannot  suffer  any  loss  or  damage  by  the  levy  of  the  at- 
tachment. The  whole  proceeding  would  be  absolutely  void, 
both  as  to  jurisdiction  over  the  property  and  over  his  per- 
son. If  the  action  proceeds  to  judgment  and  order  of  sale 
of  the  attached  property,  and  the  defendant  has  in  fact  no 
interest  in  the  real  estate  seized,  he  is  not  concerned.  We 
are  not  unaware  that  in  Harris  v.  Taylor,  35  Tenn.  536, 
and  Schlater  v.  Broaddus,  7  Martin  (La.),  527,  the  con- 
trary view  was  taken,  but  we  think  ours  is  upon  better 
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reason.  We  have  held  that,  where  an  attachment  is  issued 
and  levy  made  upon  real  estate  belonging  to  the  debtor, 
whether  held  in  his  own  name  or  not,  the  creditor  acquires 
a  lien  upon  the  interest  of  the  debtor  in  the  land,  which  he 
may  enforce  after  the  recovery  of  the  judgment,  and  the 
fact  that  the  party  holding  the  legal  title  to  the  land  is  a 
nonresident  of  the  state  is  immaterial,  since  in  such  case 
service  may  be  had  by  publication.  Keene  v.  Sallenhach^ 
15  Neb.  200.  The  question  of  title  should  be  tried  in  a  case 
in  which  the  facilities  afforded  for  the  ascertainment  of 
truth  by  the  examination  and  cross-examination  of  wit- 
nesses may  be  had,  and  not  upon  affidavits,  as  might  be 
done  if  we  consented  to  the  doctrine  of  the  plaintiff  in 
error  and  held  that  it  might  .be  tried  upon  objections  to 
jurisdiction  made  by  special  appearance. 

The  doctrine  of  Welch  v.  Ayers,  supra,  is  modified  in  ac- 
cordance with  these  views.     The  special  appearance  was 
properly  overruled  and  the  demurrer  sustained.    The  judg- ' 
ment  of  the  district  court  is 

Affibmbd. 

i  .^i  ^ 

I  ' 


Emma  Petersen,  appellee,  v.  Soeen  T.  Pbtbbsbn,  ap- 
pellee^ AND  J.  A.  O.  Kennedy,  appellant. 

Filed  Apbil  5,  1906.    No.  14»168. 

Divorce:  Dismtssal:  Intebvention.  When,  In  an  action  by  a  wife  for 
a  divorce,  the  parties  become  re<^%iciled  and  resume  marital  re- 
lations before  Issue  joined.  It  Is  not  error  for  the  court  to  dis- 
miss the  suit  at  the  instance  of  the  plaintiff,  and  such  a  dismissal 
carries  with  it  a  pending  application  for  temporary  alimony, 
which  the  plaintiff's  attorney  is  not  entitled  to  reylve,  by  means 
of  intervention,  and  prosecute  for  his  own  benefit 

Appeal  from  the  district  court  for  Douglas  county: 
Willis  Q.  Sears,  Judge.    Affirmed. 

T.  J.  Mahoney  and  J.  A.  0.  Kennedy,  for  appellant. 

J.  0.  Detweiler,  contra* 
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Ames,  0. 

May  31,  1904,  Emma  Petersen  begtin  an  action  in  the 
district  conrt  for  Douglas  county  against  Soren  T.  Peter- 
sen with  whom,  she  allied  in  her  petition,  she  had  lived 
for  more  than  ten  years  then  last  past  as  his  wife,  and  by 
whom  during  that  time  she  had  been  recognized  as  such 
publicly  and  in  such  manner  as  to  establish  a  lawful  mar- 
riage between  him  and  herself,  but  allying  that  he  had 
been  guilty  of  certain  breaches  of  duty  toward  her  in  that 
relation  on  account  of  which  she  was  entitled  to  a  decree 
of  divorce  and  alimony,  for  which  she  prayed.  The  peti- 
tion also  contained  a  prayer  for  temporary,  alimony  to  en- 
able the  plaintiff  to  maintain  and  carry  on  her  action.  On 
the  next  day  the  defendant  was  served  with  a  copy  of  the 
petition  together  with  a  notice  that  the  application  for  tem- 
porary alimony  would  be  urged  upon  the  attention  of  the 
court  three  days  later,  viz.,  on  June  4.  On  the  latter  date 
the  hearing  of  the  application  was,  at  the  request  of  the  de- 
fendant, postponed  until  June  10.  On  the  6th  of  June  the 
parties  met  and  effected  a  reconciliation,  which  was  rati- 
fied on  the  same  day  by  a  formal  celebration  of  their  mar- 
riage in  conformity  with  the  statute.  What  their  relations 
had  been  before  that  time  does  not  appear,  otherwise  than 
by  the  allegations  of  the  petition  in  response  to  which  no 
pleading  was  ever  filed,  but  on  the  18th  of  the  month  the 
plaintiff  filed  in  the  court  a  formal  written  application  to 
dismiss  the  action  at  her  own  costs,  which  motion  the 
court  on  the  same  day  denied,  because  of  the  pendency  of 
a  petition  by  J.  A.  C.  Kennedy,  attorney  for  the  plaintiff, 
for  leave  to  intervene  and  prosecute  a  claim  against  the 
husband  for  an  allowance  of  a  sum  of  money,  as  for  ali- 
mony, to  compensate  him  for  his  services  in  the  beginning 
and  prosecution  of  the  suit.  To  this  application  the  de- 
fendant filed  a  general  demurrer,  which  was  afterwards 
sustained, .  and  the  petition  for  an  intervention  was  dis- 
missed, as  was  also  the  action,  at  the  renewed  request  of 
the  plaintiff.    The  intervener  Kennedy  prosecutes  error. 
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The  proceeding  by  the  plaintiff  in  error  differs  in  no 
essential  particular  from  a  snit  at  law  prosecuted  by  him 
against  the  husband  to  recover  as  upon  a  quantum  meruit 
for  services  rendered  to  the  wife  in  the  divorce  suit.  No 
order  for  alimony  has  ever  been  made,  and  no  fund  has 
ever  been  paid  into  court  or  in  any  way  raised  or 
created  upon  which  he  can  pretend  to  have  acquired  any 
lien.  Whether  such  a  fund  ever  would  have  been 
created  even  if  the  action  had  proceeded,  rested  wholly 
in  the  discretion  of  the  trial  court.  Her  applica- 
tion for  temporary  alimony  created  no  right,  and  even  if 
an  allowance  therefor  had  been  granted,  the  money  would 
have  been  awarded,  not  to  her  attorney,  nor  necessarily  for 
attorney's  fees  alone,  and  the  amount  of  the  latter  would 
have  been  the  subject  of  a  contract  expressed  or  implied 
between  her  attorney  and  herself.  The  husband  would 
have  incurred  no  obligation  to  his  wife's  attorney,  but  in 
the  discretion  of  the  court  might  have  been  compelled  to 
contribute  to  the  relief  of  her  necessities. 

Intervener  cites  no  authority  in  support  of  his  claim, 
but  several  are  cited  in  opposition  thereto,  among  which 
are:  McCulloch  v.  Murphy ^  45  111.  256;  Thompson  v. 
Thompson^  3  Head  (Tenn.),  527;  Garden  v.  Garden^  37  S. 
W.  (Tenn.  Ch.  App.)  1,022;  Anderson  v.  Steger,  173  111. 
112,  50  N.  E.  665.  The  cajse  of  Aspinwall  v.  Sahin,  22  Neb. 
73,  cited  by  plaintiff  in  error,  goes,  we  think,  to  the  very 
extreme  in  this  direction,  but  still  falls  short  of  reaching 
the  end  he  seeks  to  attain.  In  that  case  an  award  of  ali- 
mony specifically  as  fees  to  the  plaintiff's  attorneys  had 
in  fact  been  made  apparently  for  services  already  ren- 
dered. That  is  to  say,  the  court  had  adjudged  the  right 
of  counsel  to  compensation  and  the  amount  of  it  against 
both  the  plaintiff  and  the  defendant,  and  the  subsequent* 
reconciliation  of  the  parties  and  their  dismissal  of  the 
action  did  not  have  the  effect  to  satisfy  or  annul  that  judg- 
ment In  Waters  v.  Waters^  49  Mo.  385,  cited  by  plaintiff 
in  error,  the  husband  was  plaintiff  in  a  divorce  suit  which 
he  had  prosecuted  so  far  as  to  compel  his  wife  to  obtain 
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the  services  of  coimsel  for  the  preparation  of  h.er  defense. 
He  was,  therefore,  himself  at  least  morally  responsible  for 
the  creation  of  the  obligation  which  he  was  called  npon  to 
discharge,  and  a  claim  for  which  was  pending  when  he 
dismissed  his  suit  It  is  not  unlikely  that  he  was  liable  at 
law  and  independently  of  the  divorce  statute  as  for  a  ne- 
cessity furnished  to  his  wife  at  his  instance,  but,  in  any 
view,  the  case  is  so  different  from  the  one  at  bar  as  not  to 
be  in  i>oint  The  same  considerations  apply  to  Powell  v. 
Lilly,  68  S.  W.  (Ky.)  123,  and  other  cases  from  the  same . 
state,  also  cited  by  plaintiff  in  error.  In  this  case  the  wife 
was  plaintiff,  and,  in  the  absence  of  proof,  there  is  no  pre- 
sumption that  the  defendant,  if  he  were  her  husband,  had 
been  guilty  of  such  quasi  criminal  conduct  as  justified  an 
application  to  the  court  for  a  dissolution  of  the  marriage 
tie.  Proof  thereof,  if  any  existed,  did  not  rest  in  the  breast 
of  the  plaintiff  in  error,  and  was  not  supplied  by  the  un- 
supported all^ations  of  the  petition  and  application,  but 
could  have  been  elicited,  if  at  all,  only  by  such  an  investi- 
gation into  the  marital  and  domestic  history  of  the  plain- 
tiff and  defendant  as,  after  reconciliation  and  the  resump- 
tion of  the  marital  relations,  would  have  been  plainly  and 
offensively  repugnant  to  public  policy. 

We  are  of  opinion  therefore  that  the  court  did  not  err  in 
sustaining  the  demurrer  and  dismissing  the  intervention, 
and  recommend  that  the  judgment  be  affirmed. 

Oldham  and  Eppebson,  GC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be 

Affibmbd. 
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LANOASTBE  CQUNTY  BT  AL.  V.  JBNNIB  E.  BBOWN. 

FiUBD  Apbil  5,  1906.    No.  14,174. 

9?«zatioii:  Appeal:  Bvideitob.  Ob  an  appeal  by  a  property  owner  from 
a  county  board  of  equalization  to  the  district  court,  on  the  sole 
ground  that  his  property  has  been  valued  for  taxation  at  a  sum 
in  excess  of  its  real  value,  the  sole  question  to  be  tried  is.  "What 
was  the  actual  value  of  the  property  in  the  market  in  the  ordinary 
course  of  trade?"  This  question*  is  to  be  tried,  in  such  a  proceed- 
ing, in  the  same  manner  in  which  similar  issues  are  tried  in 
ordinary  adversary  actions  between  private  persons,  and  evidence 
tending  to  show  at  what  sums  other  similar  property  in  the  neigh- 
borhood had  been  valued  for  taxation,  in  the  same  year,  by  the 
assessor  and  his  assistants  and  by  the  county  board  of  equaliza- 
tion Is  incompetent  and  immateriaL 

Errob  to  the  district  court  for  Lancaster  county:  Ed- 
ward P.  HoLMBS,  Judge.    Affirmed. 

J.  L.  Caldwelly  Charles  E.  Mataon  and  F.  Jf.  Tyrrell, 
for  plaintiffs  in  error. 

E.  E.  Brown  and  Bicketts  d  Bicketts,  contra. 

Ames,  O, 

Jennie  E.  Brown  was,  in  the  year  1904,  the  owner  of  cer- 
tain dwelling  house  property  situate  in  the  city  of  Lincoln, 
which  the  county  assessor  and  his  deputy  valued  and  re- 
turned for  taxation  at  the  sum  of  f31,850.  She  made  com- 
plaint to  the  county  board  sitting  as  a  board  of  equaliza- 
tion that  the  property  did  not  exceed  |20,000  in  value  and 
asked  to  have  the  valuation  reduced  to  that  sum.  The 
county  board  took  the  matter  into  consideration  and  after 
hearing  testimony  reduced  the  amount  to  |25,000.  From 
an  order  of  the  board  fixing  the  valuation  at  the  last 
named  sum  an  appeal  was  taken  to  the  district  court  where 
pleadings  were  filed  as  in  cases  of  appeals  in  ordinary  ad- 
versary cases.  The  sole  issue  upon  such  pleading  was 
raised  by  a  denial  in  the  answer  of  the  following  allegation 
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in  the  petition :  *'The  complainant  alleges  that  the  valu- 
ation of  said  premises  as  returned  by  the  assessor  and  as 
reduced  by  the  board  of  equalization  for  the  purposes  of 
taxation  for  the  year  1904  is  largely  in  excess  of  the  actual 
value  of  said  property  as  defined  by  the  statute.  That  the 
value  of  said  property  in  the  market  in  the  ordinary  course 
of  trade  does  not  exceed  the  sum  of  |20,000,"  As  the  re- 
sult of  a  trial  the  court  sustained  the  contention  of  the 
plaintiff  and  adjudged  the  value  of  the  property  to  be 
120,000. 

The  county  prosecutes  error  in  this  court  upon  two  con- 
tentions :  First,  that  the  judgment  is  not  supported  by  the 
evidence;  and,  second,  that  the  court  erred  in  excluding 
evidence  tending  to  show  at  what  sums  other  similar  prop- 
erty in  the  neighborhood  had  been  valued  for  taxation  in 
the  same  year  by  the  assessor  and  his  assistants  and  by  the 
county  board  of  equalization.  The  latter  contention  can- 
not, in  our  opinion,  be  maintained.  The  statutes  under 
which  the  proceeding  is  had,  and  having  a  bearing  upon 
the  questions  involved  in  the  controversy,  are  the  follow- 
ing sections  from  the  revenue  act  of  1903.  (Comp.  St. 
1903,  ch.  77,  art  I.) 

Section  12.  "All  property  in  this  state  not  expressly  ex- 
empt therefrom  shall  be  subject  to  taxation,  and  shall 
be  valued  at  its  actual  value  which  shall  be  entered  oppo- 
site each  item  and  shall  be  assessed  at  twenty  per  cent  of 
such  actual  value.  ♦  ♦  ♦  Actual  value  as  used  in  this 
act  shall  mean  its  value  in  the  market  in  the  ordinary 
course  of  trade." 

Section  124.  "Appeals  may  be  taken  from  any  action 
of  the  county  board  of  equalization  to  the  district  court 
within  twenty  days  after  its  adjournment,  in  the  same 
manner  as  appeals  are  now  taken  from  the  action  of  the 
county  board  in  allowance  or  disallowance  of  claims 
against  the  county.  •  ♦  ♦  The  court  shall  hear  the 
appeal  as  in  equity  without  a  jury,  and  determine  anew  all 
questions  raised  before  the  board  which  relate  to  the  lia- 
bility of  the  property  to  assessment,  or  the  amount  thereof, 
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and  any  decision  rendered  therein  shall  be  certified  by  the 
clerk  of  the  court  to  the  county  clerk,  who  shall  correct 
the  assessment  books  in  his  office  accordingly." 

We  find  nothing  in  these  enactments  indicating  a  l^s- 
lative  intent  that  upon  the  trial  of  an  issue  like  that  pre- 
sented in  this  case  the  district  court  shall  make  use  of 
the  functions  of  a  board  of  equalization,  and,  except  to 
aid  in  the  exercise  of  such  functions,  the  evidence  oflEered 
could  have  been  of  no  advantage.  It  was  not  evidence  of 
the  value  of  the  property  in  question  nor  even  of  the  value 
of  the  property  to  which  it  directly  referred,  but,  at  most, 
of  the  opinion  as  to  the  value  of  the  latter  mentioned 
property  of  persons  who  were  not  produced  as  witnesses 
in  court  or  otherwise  subjected  to  examination  or  cross- 
examination,  and  about  whose  competency  or  credit  the 
court  could  officially,  at  least,  know  nothing.  The  sole  is- 
sue raised  by  the  pleadings  was  the  question,  "What  was 
the  actual  value  of  the  property  in  the  market  in  the 
ordinary  course  of  trade?"  We  can  discover  no  ambiguity 
in  the  pleadings.  The  inquiry  is  very  narrow  and  one.  with 
which  the  courts  are  accustomed  to  deal,  and  without 
doubt  it  should  be  tried  and  determined  in  all  respects  in 
the  same  manner  in  which  similar  questions  are  treated  in 
ordinary  actions  between  private  litigants.  Under  the 
issues  in  this  case  the  court  has  nothing  to  do  with 
theories  of  taxation  or  questions  of  proportional  valua- 
tion or  methods  of  equalization.  Grimes  v.  City  of  Bur- 
lington, 74  la.  123, 37  N.  W.  106;  Lyons  v.  Board  of  Equal- 
ization, 102  la,  1. 

As  respects  the  sufficiency  of  the  evidence,  seven  com- 
petent witnesses  were  sworn,  none  of  whom  estimated  the 
property  at  more  than  |20,o6o  in  market  value.  No  at- 
tempt was  made  to  refute  them,  except  by  cross-examina- 
tion as  to  the  separate  value  of  the  buildings  and  con- 
jectural values  of  the  lots  considered  as  unimproved,  by 
which  means  some  of  them  were  induced  to  admit  that 
the  sum  of  the  two  items  exceeded  their  valuation  of  the 
whole.     It  is  not  difficult  to  understand  how  such  may 
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have  been  the  case^  or  how  the  naked  lots  might  have  found 
a  more  active  and  competitive  market  than  the  same 
ground  incumbered  by  large  and  expensive  buildings.  At 
all  events,  the  cross-examination  affects  only  the  credi- 
bility of  the  witnesses,  which  the  trial  court  was  at  least 
quite  as  capable  of  deciding  upon  as  are  we,  and  which  we 
do  not  regard  as  having  been  shaken. 

We  are  unable  to  discover  any  error  in  the  record,  and 
recommend  that  the  judgment  of  the  district  court  be 
aiBrmed. 

Oldham  and  Epperson,  CO.,  concur. 

By  the  Court :    For  the  reasons  stated  in  the  forgoing 

opinion,  it  is  ordered  that  the  judgment  of  the  district 

court  be 

Affibmed. 


S.  D.  Mercer  Company^  appellant,  v.  City  of  Omaha 

BT  AL.,   appellees. 

^  '  . 

Fujcd  Apbu.  5,  1906.    No.  14,228. 

1.  Judgment:    Res  Judicata.    The  rule  is  weU  settled,  both  in  this 

state  and  elsewhere,  that  a  Judgment  is  an  estoppel  only  as  to 
those  matters  actually  in  issue  and  tried  and  determined  in  the 
action  in  which  it  is  rendered. 

2.  Limitation  of  Actions.    Section  16  of  the  code,  is  applicable  to  ordi- 

nary civil  actions  only. 

3.  Cities:  Assessment:  Relevt.    The  Omaha  charter  of  1897  (Comp.  St 

1897,  ch.  12a,  sec.  192)  contained  sufficient  authority  for  the  re- 
levy  of  a  special  assessment  which  was  attempted  to  be  levied 
under  a  former  act,  but  failed  because  of  irregularity  in  pro- 
cedure. 

Appeal  from  the  district  court  for  Douglas  county :  Wil- 
lis Q.  Sears,  Judge.    Affirmed. 

W.  A.  Saunders  and  Albert  Swartzlander,  for  appellant 

Harry  E.  Bumam  and  /.  J.  Dunn,  contra. 
'       22 
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Ames,  O. 

In  1893  the  legislature  enacted  a  statute  commonly 
called  the  "Omaha  Charter,"  by  which  that  city  was  em-^ 
powered  to  create  sewer  districts  and  to  construct  sewers, 
and  for  the  purpose  of  providing  funds  for  the  payment  of 
the  cost  of  the  same  to  levy  special  assessments  upon  abut- 
ting property  to  the  extent  of  the  benefits  accruing  to  it 
therefrom.  By  this  statute  it  was  enacted  that,  whenever 
any  taxes  or  special  assessments  levied  in  any  former  year 
should  remain  uncollected  by  reason  of  any  defect,  error  or 
irregularity  or  lack  of  power  in  making  a  levy  of  the  same, 
the  mayor  and  council  should  have  power  to  relevy  the  same 
iipon  the  same  assessment  upon  whiclf  such  former  levy 
was  attempted  to  be  made,  and  that  such  new  levy  should 
be  in  lieu  and  stead  of  the  former  levy.  Comp.  St  1893, 
ch.  12a^  sec.  94.  In  conformity  with  this  statute  a  sewer 
district,  including  certain  property  of  the  plaintiff,  was 
created  and  a  sewer  constructed  therein,  and  proceedings 
were  had  by  which  the  amount  of  special  benefits  accruing 
to  the  property  was  ascertained,  and  thereupon  an  attempt 
was  made  to  levy  a  special  tax  or  assessment  upon  the  prop- 
erty for  a  corresponding  amount  In  1897  the  charter  was 
repealed  and  another  enacted  in  its  stead  which  contains 
the  following  provision :  "The  provisions  of  this  act  shall 
not  be  so  construed  as  to  impair  or  aflfect  the  validity  of 
any  tax  or  assessment  heretofore  made  or  levied  under  the 
acts  by  this  act  repealed,  but  all  such  taxes  and  assess- 
ments shall  be  and  remain  as  valid  and  binding  as  if  this 
act  had  not  been  passed,  and  shall  be  collected  and  en- 
forced in  the  manner  provided,  or  which  may  hereafter  be 
provided  by  law  for  collecting  and  enforcing  the  same." 
Comp.  St  1897,  ch.  12a^  sec.  192. 

In  1898,  after  the  new  act  had  gone  into  effect,  the  plain- 
tiff begun  an  action  in  the  district  court  to  enjoin  the  col- 
lection of  the  tax  and  to  cancel  the  same  of  record,  allying 
as  reasons  therefor  two  grounds:  First,  that  the  prop- 
erty was  not  benefited  by  the  sewer  and  that  the  city  was 
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therefore  without  right,  power  or  authority  to  make  the 
levy;  and,  second,  that  the  mayor  and  council  had  under- 
taken to  exercise  their  powers  in  so  defective  and  irr^- 
ular  a  manner  as  to  render  their  action  ineffectual  and 
void.  If  the  city  had  been  wholly  without  power,  any  pro- 
cedure in  the  matter.by  the  mayor  and  council,  however 
formal  it  might  have  been,  would  have  been  quite  nugatory, 
and  the  particular  sins  of  omission  and  commission  of 
which  it  was  accused  in  the  petition  would  have  been  im- 
material. There  was  an  answer  and  a  reply,  and  a  trial 
and  findings  and  a  decree  for  the  plaintiff  perpetually 
enjoining  the  tax  complained  of.  Among  the  findings  was 
a  general  one  that  all  the  allegations  of  the  petition  were 
true.  But  it  is  clear  that  among  such  allegations  the 
court  did  not  intend  to  include  the  conclusion  of  law 
that  the  mayor  and  council  were  without  power,  juris- 
diction or  authority  to  levy  any  taxes  upon  the  prop- 
erty of  the  plaintiff  to  defray  the  cost  of  improvement,  be- 
cause the  court  further  found  especially  and  inconsistently 
with  that  conclusion  that  "no  sufficient  or  legal  notice  was 
given  of  any  meeting  of  the  city  council  as  a  board  of 
equalization"  of  assessments  in  said  sewer  district,  in  so 
far  as  the  property  of  the  plaintiff  was  affected  thereby, 
and  that  therefore  an  ordinance  assuming  to  levy  the 
tax  complained  of  was,  in  so  far  as  it  purported  to  af- 
fect that  property,  null  and  void.  And  the  decree  was 
carefully  and  explicitly  limited  to  an  annulment  of  the 
tiaxes  attempted  to  be  levied  by  that  ordinance,  and  to 
perpetually  enjoin  any  future  attempt  at  collecting  such 
taxes,  and  to  adjudging  the  title  of  the  plaintiff  quieted 
against  the  same. 

It  is,  we  think,  quite  clear  from  an  inspection  of  the 
findings  and  decree  themselves  that  all  that  the  court 
adjudged,  or  intended  to  adjudge,  was  that  the  mayor  and 
council  had  proceeded  irregularly  and  unlawfully,  which 
is  equivalent  to  an  adjudication,  or  at  least  implies,  that 
It  was  within  their  competence  to  proceed  regularly  and 
lawfully.    The  rule  is  well  settled,  both  in  this  state  and 
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elsewhere,  that  a  judgment  is  an  estoppel  only  as  to  those 
matters  actually  in  issue  and  tried  and  determined  in 
the  action  in  which  it  is  rendered.  Wileh  v.  Phelps,  16 
Neb.  515;  Slater  v.  Skirving,  51  Neb.  108;  Packet  Co.  v. 
Sickles,  5  WaU.  (U.  S.)  580;  Russell  v.  Place,  94  U.  S. 
606 ;  1  Herman,  Estoppel  and  Res  Judicata,  sec.  252. 

The  foregoing  action  did  not  finally  terminate  until 
March  3,  1902,  and  on  the  11th  day  of  the  same  month 
proceedings  were  begun  by  the  mayor  and  council  to 
equalize  and  relevy  the  tax  in  the  manner  provided  by 
statute,  when  this  action  was  b^un  in  which  it  is  sought 
to  restrain  them  from  so  doing.  There  was  a  judgment 
below  for  the  defendant  dismissing  the  bill  and  the  plain- 
tiff appeals.  Appellant  argues  three  grounds  for  rever- 
sal: First,  that  the  matter  is  adjudged  by  the  former 
suit;  we  have  already  given  our  reasons  for  thinking  that 
contention  is  not  sound.  Second,  that  the  procedure 
is  barred  by  the  statute  of  limitations,  but  he  cites  no 
statute  having  applicability  to  it.  Section  16  of  the  code 
has  exclusive  reference  to  ordinary  civil  actions.  Price  v. 
Lancaster  County,  18  Keb.  199.  Third,  that  the  act  of 
1897  repeals  the  former  charter  without  saving  clause, 
and  that  therefore  the  right  of  the  city  to  levy  the  tax 
in  question  has  been  taken  away.  But  we  think  the  above 
quoted  clause  from  the  new  charter  is  a  sufficient  saving 
clause.  The  mayor  and  council  have  begun  the  proceed- 
ing, sought  to  be  enjoined,  for  the  purpose  of  enforcing 
and  collecting  an  assessment  attempted  to  be  made  under 
the  former  act,  but  which  did  not  fail  and  was  not  as- 
sailed until  after  the  enactment  of  the  new,  and  it  is  pro- 
vided that  the  repeal  shall  not  impair  or  affect  the  validity 
of  any  assessment  theretofore  made,  but  that  such  pro- 
cedure may  be  had  for  its  enforcement  as  the  new  law 
provides.  The  language  employed  is  not  the  most  accu- 
rate that  could  have  been  chosen,  but  there  is  no  Joubt  in 
our  minds  about  the  legislative  intent,  which  should,  of 
course,  be  carried  into  effect. 
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It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

Oldham  and  Epperson,  CO.,  concur. 

By  the  Oourt:  For  the  reasons  stated  in  the  forgoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be 

Affibmbd. 


NoBLB  W.  Irving  bt  al.,  appbllbes,  v.  Ella  M.  Bond  bt 

AL.,  appellants. 

Fnja>  Apbil  6,  1906.    No.  14,263. 

Contract:  Payment.  "Wlieii  one  has  an  option  to  pay  a  debt  in  money 
or  by  the  conveyance  of  property,  and  voluntarily  deprives  him- 
self of  power  to  make  the  conveyance,  his  obligation  to  pay  cash 
becomes  absolute. 

Appeal  from  the  district  court  for  Douglas  county: 
Willis  G.  Sears,  Judge.    Affirmed. 

Charles  W,  Haller,  tor  appellants. 

John  Q.  Burgner^  George  A.  Maguey  and  Baldrige  A 
De  Bord,  contra. 

Ames,  O. 

Appellants  Bond  and  wife  owned  a  dwelling  house  prop- 
erty in  Omaha,  and  entered  into  a  contract  with  the  ap- 
pellee Irving,  a  contractor,  for  the  making  by  the  latter 
of  certain  changes  and  repairs  of  and  upon  the  building. 
The  language  of  the  contract,  which  is  in  writing,  is 
not  well  chosen  and  is  somewhat  ambiguous,  but  we  think 
that  a  fair  interpretation  of  it  is  that  appellants  were 
to  pay  Irving  for  his  services  and  materials  to  be  fur- 
nished under  the  instrument  the  sum  of  f  1,225,  of  which 
f225  was  to  be  paid  in  cash,  and  the  remaining  f  1,000 
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by  a  conveyance  to  him  of  a  certain  other  dwelling  house, 
known  as  the  "Poppleton  Avenue"  property.  Irving  sub- 
stantially performed  his  contract,  but  before  he  had  com- 
pleted it  the  Bonds  had  conveyed  the  latter  mentioned 
property  to  the  appellee  Mrs.  L.  J.  Sackett,  for  a  considera- 
tion price  of  |400.  Irving  then  perfected  a  mechanic's  lien 
upon  the  property  he  had  repaired  and  begun  this  action^ 
making  Mrs.  Sackett  a  party  defendant,  and  seeking  to 
foreclose  his  lien  or  to  obtain  specific  performance  of  his 
contract,  or  to  obtain  such  other  relief  as  the  court  was 
competent  to  award  him.  At  the  instance  of  Mrs.  Sackett, 
title  and  possession  of  the  Poppleton  avenue  property  was 
quieted  in  her,  and  in  this  part  of  the  decree  ell  parties 
acquiesce.  The  court- also  stated  the  account  between 
Irving  and  the  Bonds,  charging  the  latter  with  the  con- 
tract price  of  fl,225  and  crediting  them  with  such 
amounts  as  they  had  paid  on  acco^unt  of  the  same,  and 
rendered  a  decree  of  foreclosure  for  the  residue  therof. 
The.  Bonds  appeal  to  this  court. 

Mrs.  Bond  testified  on  the  trial  that,  in  her  opinion, 
the  value  of  the  Poppleton  avenue  property  did  not  ex- 
ceed the  sum  of  f  400  at  which  it  was  sold  to  Mrs.  Sackett, 
and  the  principal  contention  of  the  appellants  is  that, 
since  the  property  was  agreed  to  be  taken  by  Irving  in 
satisfaction  of  f  1,000  of  his  contract  price,  they  should 
have  been  charged  upon  the  account  with  only  its  actual 
value,  and  that  the  amount  of  the  decree  was  therefore 
too  large  by  the  sum  of  f  600.  But  we  think  the  court  did 
not  err.  As  we  understand  the  contract,  and  as  we  have 
no  doubt  that  the  parties  understood  it,  appellants  had 
an  option  to  pay  f  1,000  of  the  contract  price  in  money 
or  by  conveyance  of  the  property  in  question.  Having 
voluntarily  deprived  themselves  of  the  power  to  make  a 
conveyance,  they  have  now  no  alternative  but  to  satisfy 
their  obligation  in  cash.  Such  a  transaction  differs  in 
some  respects  from  an  ordinary  executory  contract  for 
the  purchase  and  conveyance  of  land.  In  the  latter  case 
the  vendee  is  entitled,  at  his  option,  to  have  specific  per- 
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formance,  if  that  is  possible,  but  in  the  former  he  is  not 
so  entitled;  but  in  either  case,  if  the  consideration  has 
been  paid  or  performed,  and  the  vendor  is  guilty  of  a 
breach,  the  vendee  may  demand  restitution  and  interest, 
so  that  the  practical  distinction  is  inconsiderable.  Ter- 
rell V.  Frazierj  79  Ind.  473;  Pinney  v.  OleasoUj  5  Wend. 
(N.  Y.)  393;  Stuart  v.  Pennis,  100  Va.  612,  42  S.  E.  667; 
Thompson  v.  Outhrie,  9  Leigh  (Va,),  101,  33  Am.  Dec.  225. 
There  are  certain  alleged  errors  of  small  items  iu  the 
statement  of  the  acicount  which  we  do  not  very  well  under- 
stand, and  which  counsel  did  not  take  pains  to  explain 
by  oral  argument.  Their  aggregate  is  not  considerable, 
and  the  trial  court  who  had  the  advantage  of  hearing  the 
witnesses  and  making  an  original  investigation  presum- 
ably did  not  err  with  respect  to  them.  On  the  whole,  we 
discover  no  error  and  recommend  that  the  judgment  be 
affirmed. 

Oldham  and  Epperson,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be 

Affirmed. 


John  T.  Gathers,  appellant,  v.  August  H.  Hbnnings, 
City  Treasurer,  appellee. 

FniED  Afbil  6,  1906.    No.  14,576. 

L  Statate:  Title.  It  is  competent  to  embrace  in  one  act  every  detail 
of  legislation  cotinected  with,  or  having  direct  reference  to,  the 
subject  expressed  in  the  title. 

2.  Cities:  Incx>]ipobation.  In  an  act  Incorporating  a  certain  class  of 
cities,  and  prescribing  and  regulating  their  duties,  powers  and 
government,  it  is  competent  to  enact  that  the  treasurer  of  the 
county  in  which  the  only  city  of  that  class  is  situated  shall  be 
es  offlcio  treasurer  of  the  city. 
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Appeal  from  the  district  court  for  Douglas  county: 
Willis  G.  Sears,  Judge.    Affirmed. 

Frank  T,  Ransom,  for  appellant. 

John  P,  Breen  and  W.  H.  Herdman,  contra. 

Ames,  C. 

In  1905  the  legislature  enacted  for  the  government  of 
the  city  of  Omaha  a  new  law  (laws  1905,  ch.  14)  entitled 
"An  act  incorporating  metropolitan  cities  and  defining, 
prescribing  and  regulating  their  duties,  powers  and  gov- 
ernment and  to  repeal"  all  prior  statutes  on  the  subject. 
The  act  purports  to  be  and,  if  valid,  is  comprehensive 
and  complete  in  itself,  providing  a  complete  scheme  of 
government  for  the  one  city  in  the  state  which  answers  to 
the  description  of  municipalities  to  which  it  professes  to 
apply.     From  this  scheme  the  offices  of  tax  commissioner 
and  of  locally  elective  city  treasurer,  which  had  existed 
under  a  former  law,  are  omitted,  and  in  lieu  of  the  latter 
it  is  enacted,  in  effect,  that  the  treasurer  of  Douglas 
county  in  office  when  the  act  shall  go  into  force,  and  his 
successors  in  office,  from  time  to  time  to  be  elected  and 
qualified,  shall  be  ex  officio  treasurer  of  the  city  also.     The 
act  destroys  the  tenure  of  the  present  city  treasurer,  and 
directs  him  to  turn  the  moneys  and  effects  of  his  office 
over  to  the  county  treasurer  to  be  administered  by  the 
latter  aa  the  statute  provides.     This  action  is  by  the  ap- 
pellant, who  describes  himself  as  a  resident  and  taxpayer 
of  the  city,  and  is  brought  on  behalf,  not  of  himself  only, 
but  of  all  other  persons  similarly  situated  and  interested, 
for  the  purpose  of  obtaining  an  injunction  perpetually  to 
restrain  the  city  treasurer  from  obeying  the  requirements 
of  the  act.    A  general  demurrer  to  the  petition  was  sus- 
tained by  the  district  court  and  the  action  dismissed. 

The  sole  object  of  the  action  is  to  assail  the  constitu- 
tionality of  the  new  charter.     It  is  first  contended  that  the 
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title  is  not  broad  enough  to  cover  all  the  subjects  of  legis- 
lation contained  in  the  act,  but  this  objection  surely  can- 
not be  upheld.  The  title  is  more,  rather  than  less,  com- 
prehensive than  that  which  was  upheld  in  State  v.  Palmer, 
10  Neb.  203,  and  which  has  served  as  a  model  for  titles  of 
acts  providing  for  the  incorporation  and  government  of 
municipalities  in  this  state  for  more  than  25  years.  It  is 
analogous  to  a  title  to  "provide  a  system  of  revenue"  or 
to  "provide  a  criminal  code.'*  It  has  never  been  seri- 
ously doubted,  so  far  as  we  know,  that  such  a  title  is  broad 
enough  to  embrace  every  detail  of  legislation  connected 
with  or  having  direct  reference  to  the  object  therein  ex- 
pressed as  the  subject  of  the  act. 

It  is  next  objected  that  the  act,  in  so  far  as  it  has  refer- 
ence to  the  office  of  city  treasurer,  is  in  conflict  with  that 
clause  of  section  10,  art  Y  of  the  constitution,  which  for- 
bids the  appointment  or  election  of  any  public  officer  by 
the  legislature,  and  it  is  said  that  the  designation,  by  the 
act,  of  the  county  treasurer  as  ex  officio  city  treasurer  is 
practically  an  appointment  to  the  latter  office  by  the  legis- 
lature. This  argument  appears  to  us  to  be  far-fetched.  It 
is  rather  a  designation  of  the  territorial  qualifications  of 
electors  who  shall  be  entitled  to  choose  a  city  treasurer 
for  Omaha.  Similar  statutes  have  been  in  force  in  this 
state  from  the  beginning,  as,  for  example,  the  school  law, 
which  provides  that  city  and  village  treasurers  shall  be 
ex  officio  treasurers  of  school  districts  composed  in  whole 
or  in  part  of  the  same  or  conterminous  territory  as  the 
city  or  village  in  which  they  are  situated.  If  this  ob- 
jection is  valid,  it  applies  with  at  least  equal  force  to 
that  provision  of  this  and  the  last  preceding  charter  of 
the  city  of  Omaha  providing  for  the  appointment  by  the 
governor  of  a  board  of  fire  and  police  commissioners  for 
the  city,  which  might,  perhaps,  be  contended  by  counsel 
to  be  also  a  subject  not  embraced  within  the  title  to  the  act. 

It  is  further  contended  that  the  act  attempts  to  confer 
new  powers  and  duties  upon  a  county  officer  in  violation 
of  the  principle  announced  in  Eaverly  v.  State,  63  Neb. 
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83.  The  objection  applies  with  at  least  equal  force  to  the 
clause  just  mentioned,  with  reference  to  the  appointment 
of  a  fire  and  police  board.  But,  in  reality,  the  principle 
of  the  decision  cited  is  not  involved  in  this  controversy. 
In  that  case  it  was  attempted,  in  an  act  passed  and  pur- 
porting to  be  for  the  creation  and  government  of  munici- 
palities, to  regulate  the  powers  and  prescribe  the  duties  of 
a  county  officer  with  respect  to  his  functions  as  such — ^to 
say  in  what  districts  certain  assessors  should  be  chosen  for 
the  assessment  of  property  for  county  taxation.  In  the 
present  instance  nothing  of  the  kind  is  undertaken,  but, 
the  county  treasurer  having  had  conferred  upon  him  the 
office  of  city  treasurer  also,  the  act  merely  prescribes  and 
regulates  his  powers  and  duties  in  the  latter  capacity 
and  with  reference  to  the  affairs  of  the  city  entrusted  to 
his  charge.  It  is  urged,  too,  that,  as  the  school  law  enacts 
that  the  city  treasurer  shall  be  ex  offlcio  treasurer  of  the 
school  district,  the  charter  by  vacating  the  office  of  city 
treasurer  deprives  the  school  district  of  a  treasurer  also, 
but,  as  we  have  attempted  to  show,  the  city  office  is  not 
vacated,  the  only  change  effected  being  in  the  manner  of 
filling  it. 

A  great  number  of  instances  are  pointed  out  in  which 
it  is  claimed  that  doubts  and  inconveniences  will  arise 
with  respect  to  the  extent  and  validity  of  the  powers  and 
duties  of  various  city  and  school  district  officers  and  the 
time  and  manner  of  their  exercise  under  the  new  charter, 
and  the  sufficiency  of  the  adaptation  of  means  and  pro- 
cedure to  the  change  in  organization  caused  by  the  substi- 
tution of  the  new  treasurer  for  the  old  and  by  the  abolition 
of  the  office  of  tax  commissioner,  but  it  will  be  soon  enough 
to  discuss  these  questions  when  they  are  brought  to  the 
attention  of  the  court  by  some  one  having  a  direct  inter- 
est in  them,  and  in  a  suit  in  which  they  shall  be  properly 
in  issue,  so  that  a  decision  of  them  will  have  the  force  of 
a  judicial  adjudication,  which  we  are  of  opinion  cannot  be 
done  in  a  suit  by  one  who  is  merely  an  unofficial  resident 
and  taxpayer.     It  is  indeed  urged,  and  the  district  court 
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was  convinced,  so.it  is  said,  that  the  plaintiff  has  not  suf- 
ficient interest  to  maintain  the  present  suit,  but  we  have 
thought  it  prudent  for  the  public  interest  to  express  an 
opinion  on  the  main  issues,  leaving  that  question  undis- 
cussed and  only  inferentially  decided.  We  are  satisfied 
that  the  act  is  not  void,  and  that  the  change  it  makes  in 
the  manner  of  choosing  a  city  treasurer  is  not  in  violation 
of  the  constitution,  and  recommend  that  the  judgment  of 
the  district  court  be  affirmed. 

Oldham  and  Epperson,  CO.,  concur. 

By  the  Court :    For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 

court  be 

Affirmed. 


State,  ex  rbl.  William  G.  Ure,  appellee,  v.  John  C. 

Drexel,  County  Clerk,  et  al.,  appellants. 
State,  ex  rbl.  Emmet  G.  Solomon,  appellee,  v.  John  C. 

Drexel,  County  Clerk,  et  al.,  appellants. 

FmcD  Apbil  6,  1906.    Nos.  14,593, 14,594. 

Appeal  from  the  district  court  for  Douglas  county: 
William  A.  Redick,  Judge.    Affirmed. 

Fawcett  &  Abbott  and  W.  W.  Slahaugh^  for  appellants. 

John  P.  Breen  and  W.  H.  Herdtnanj  contra. 

Ames,  C. 

These  cases  arose  under  chapter  46,  laws  of  1905,  by 
which  it  was  attempted  to  extend  for  definite  periods  the 
teri?ns  of  office  of  two  of  the  county  commissioners  of 
Douglas  county.  At  the  expiration  of  the  terms  for  which 
said  commissioners  had  been  elected,  the  appellees  applied 
to  the  district  court  for  Douglas  county  for  writs  of  man- 
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damuB  to  compel  the  printing  of  their  names  as  candidates 
upon  ballots  to  be  voted  at  a  primary  election  of  the  re- 
pablican  party  in  that  county.  The  court  held  the  act  to 
be  yoid  in  the  particular  mentioned  and  granted  the  writ. 
The  re8i>ondents  appealed.  The  case  is  ruled  by  State  v. 
Plasters,  74  Neb.  652.  No  useful  purpose  would  be  ac- 
complished by  repeating  here  the  reasons  there  adduced. 
It  is  recommended  that  the  judgments  be  affirmed. 

Oldham  and  Epperson,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgments  of  the  district 
court  be 

Affibmbd. 


United  States  Fidelity  &  Guaranty  Company  v.  Henry 

RiECK. 

Filed  Afbh.  5»  1906.    No.  14,159. 

Foreclosure:  Afpkal:  Supebsedeas.  A  surety  on  a  waste  bond  given 
to  supersede  an  order  of  confirmation  of  sale  In  a  foreclosure 
proceeding  Is  not  liable  to  the  mortgagee,  nor  to  the  purchaser  at 
the  sale,  for  taxes  assessed  against  the  property  pending  the 
final  confirmation  of  the  sale  In  the  supreme  court 

Error  to  the  district  court  for  Douglas  county:  Wil- 
liam A.  Bedigk,  Judgb.    Reversed  and  dismissed. 

McOilton,  Oaines  d  Storey^  for  plaintiff  in  error. 

Charles  Battelle  and  William  Baird  ds  Sons,  contra. 

Oldham,  C. 

This  was  an  action  by  the  purchaser  at  a  mortgage 
foreclosure  sale  against  the  surety  on  an  appeal  bond  to 
recover  the  amount  of  the  taxes  which  accrued  pending 
the  appeal  from  the  order  of  confirmation  in  the  supreme 
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court  There  wafii  a  judgment  for  the  plaintiff  in  the  court 
below;  and  to  reyerse  this  judgment  defendant  brings  error 
to  this  court. 

The  sole  question  presented  is  whether  or  not  the  sure- 
ties on  a  bond  for  appeal  from  a  confirmation  of  a  sale 
of  real  estate  are  liable  for  the  taxes  assessed  against  the 
property  pending  the  appeal.  The  condition  of  the  bond 
for  appeal  in  such  cases^  before  the  amendment  of  1903, 
was  thaty  if  the  defendant  '^will  prosecute  such  appeal 
without  delay,  and  will  not  during  the  pendency  of  such 
appeal  commit,  or  suffer  to  be  committed,  any  waste'*  on 
the  real  estate  in  controversy,  then  this  obligation  to  be 
void,  otherwise  to  remain  in  full  force  and  effect  The 
bond  was  executed  on  the  6th  day  of  March,  1901,  and  on 
December  3,  1902,  this  court  affirmed  the  order  of  the  dis- 
trict court.  When  the  mandate  was  returned  the  pur- 
chaser at  the  sale  received  his  deed,  and  paid  the  taxes 
which  had  accrued  pending  the  appeal,  and  brought  this 
action  against  the  surety  on  the  bond  to  recover  the 
amount  of  the  taxes  so  paid.  There  was  no  allegation 
that  the  appeal  was  not  prosecuted  diligently,  the  sole 
contention  being  that  defendant  is  liable  for  wast«  be- 
cause of  his  failure  to  pay  taxes  pending  the  appeal. 

In  determining  the  question  as  to  whether  or  not  a 
mortgagor  in  possession  is  liable  to  the  mortgagee,  or  a 
purchaser  at  a  foreclosure  sale,  for  taxes  accruing  prior 
to  the  final  confirmation  of  the  sale,  it  is  necessary  to  de- 
termine the  rights  and  liabilities  of  each  to  the  other 
under  the  laws  of  this  state.  In  the  first  place,  it  is 
the  property  and  not  the  person  that  is  liable  for  taxes  on 
realty  in  this  state.  In  the  second  place,  in  this  state  a 
mortgage  is  treated  as  a  security  for  the  debt,  and  the 
title  to  the  real  estate  remains  in  the  mortgagor  until 
final  confirmation  of  the  sale.  Both  of  these  propositions 
are  too  well  established  to  require  the  citation  of  any 
authorities,  so  that  if  there  be  any  liability  to  the  plain- 
tiff on  the  appeal  bond  declared  upon  it  is  for  a  breach  of 
the  condition  against  waste  pending  the  appeal,  or,  stated 
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differently,  because  the  failure  to  pay  taxes  by  the 
mortgagor  while  in  possession  pending  the  final  confirma- 
tion of  the  sale  constitutes  a  permissive  waste  of  the  in- 
heritance. The  term  waste,  as  used  in  the  statute,  and 
in  the  bond  given  in  conformity  with  the  provisions  of 
the  statute  should  be  construed  according  to  its  ac- 
cepted legal  significance.  In  1  Blackstone,  Commentaries 
(Chitty's  ed.),  p.  *284,  the  definition  of  the  term  is: 
"Waste  is  a  spoil  or  destruction  in  houses,  gardens,  trees, 
or  other  corporeal  hereditaments  to  the  disherison  of  him 
that  hath  the  remainder  or  reversion  in  fee  simple  or  fee- 
tail."  In  4  Pomeroy,  Equity  Jurisprudence  (3d  ed.), 
sec.  1348,  the  term  is  defined  as  follows:  "Waste  is  the 
destruction  or  improper  deterioration  or  material  altera- 
tion of  things  forming  an  essential  part  of  the  inheri- 
tance, done  or  suffered  by  a  person  rightfully  in  pos- 
session by  virtue  of  a  temporary  or  partial  estate — ^as, 
for  example,  a  tenant  for  life  or  for  years."  In  1  Wash- 
burn, Real  Property  (4th  ed.),  p.  'lOS,  it  is  said:  "But 
whatever  the  act  or  omission  is,  in  order  to  its  consti- 
tuting waste,  it  must  either  diminish  the  value  of  the 
estate,  or  increase  the  burdens  upon  it,  or  impair  the  evi- 
dence of  title  of  him  who  has  the  inheritanca  Waste, 
in  short,  may  be  defined  to  be  whatever  does  a  lasting 
damage  to  the  freehold  or  inheritance,  and  tends  to  the 
permanent  loss  of  the  owner  of  the  fee,  or  to  destroy  or 
lessen  the  value  of  the  inheritance."  An  action  to  re- 
cover for  waste,  within  the  meaning  of  any  of  these  gen- 
erally accepted  definitions,  must  be  brought  by  the  owner 
of  the  fee  for  some  act  of  omission  or  commission  done 
by  one  in  possession  under  an  inferior  estate,  or  by  a 
mortgagee  or  other  lien  holder  to  protect  his  security, 
or  recover  for  an  injury  thereto,  where  the  security  would 
be  or  is  rendered  inadequate  by  the  commission  of  such 
waste.  Now,  while  the  mortgagor  remained  in  posses- 
sion of  the  mortgaged  premises  pending  the  final  con- 
firmation of  the  sale,  he  was  then  holding  as  owner  of  the 
fee,  with  a  right  to  redeem  at  any  time  before  the  sale 
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was  finally  confirmed  and  the  deed  ordered^  and  his  posi- 
tion toward  the  mortgagee  and  the  purchaser  at  the  fore- 
closure sale  was  that  of  a  debtor  to  a  creditor,  and  not 
that  of  one  in  possession  by  an  inferior  estate  to  the  re- 
mainderman or  the  owner  of  the  inheritanca 

If  the  security  was  inadequate  the  plaintiff  had  his 
remedy  by  application  for  a  receiver  to  collect  the  rents 
and  profits  of  the  mortgaged  premises  pending  the  final 
determinatioQ  of  the  appeal.  But,  instead  of  availing 
himself  of  this  remedy,  he  has  chosen  to  sue  the  surety 
on  the  appeal  bond  for  a  breach  of  the  conditions  against 
waste,  and,  in  our  view,  he  cannot  recover,  because  the 
action  of  waste  must  be  founded  upon  the  violation  or 
nonperformance  of  some  duty  or  obligation  that  the  per- 
son in  possession  owes  to  the  owner  of  the  inheritance. 
A  tenant  for  years  might  by  the  terms  of  Ivjs  lease  owe 
the  duty  of  paying  taxes  to  the  landlord,  but  in  the  absence 
of  a  stipulation  to  that  effect  in  the  lease  such  duty  would 
not  attach.  Between  the  remainderman  and  a  tenant  for 
life  it  is  universally  held  that  it  is  the  duty  of  the  tenant 
for  life  to  pay  the  taxes  on  the  inheritance,  and  that  on 
the  neglect  of  the  tenant  for  life  to  do  so  an  action  in 
the  nature*  of  waste  may  be  maintained  against  him  by 
the  remainderman.  This  right,  however,  is  founded  on 
the  reciprocal  duties  existing  between  a  tenant  for  life 
and  the  owner  of  the  inheritance.  But,  as  before  pointed 
out,  the  relationship  of  remainderman  and  tenant  of  an 
inferior  estate  does  not  exist  between  mortgagee  and 
mortgagor  under  the  laws  of  this  state.  In  Kersenhrock 
V.  Muffy  29  Neb.  530,  it  was  held  that  the  mortgagee  could 
not  maintain  a  personal  action  against  the  mortgagor  for 
taxes  paid  by  the  mortgagee.     The  opinion  says : 

*^While  the  payment  under  the  mortgage  created  a  lien 
in  favor  of  the  plaintiff  on  the  mortgaged  premises  for 
the  amount,  it  did  not  establish  the  relation  of  debtor  and 
creditor.  The  mortgagee  cannot  look  beyond  the  land 
and  enforce  the  amount  paid  for  taxes  by  a  personal 
judgment  against  the  mortgagors.'^ 
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This  conclusion  is  supported  by  the  holdings  in  Clark 
ds  Leonard  Investment  Co.  v.  Way,  52  Neb.  204,  and 
Woodworth  v.  Northwestern  if.  L.  Ins.  Co.j  185  U.  S.  354. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  reversed  and  the  cause  remanded,  with  di- 
rections to  the  court  below  to  dismiss  the  plaintiff's  i>eti- 
tion. 

Ames  and  Epperson,  CC,  concur. 

By  the  Court:  For  the  reasons  given  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded,  with  directions 
to  the  court  below  to  dismiss  the  plaintiff's  petition. 

Reversed. 


Herbert  E.  Taylor  v.  W.  L.  Hunter  et  al. 

Filed  Apbil  5,  1906.    No.  14,271. 

Error:  Review.  Where  an  examination  of  the  pleadings  filed  and  the 
evidence  offered  In  support  thereof  shows  that  the  party  complain- 
ing procured  a  judgment  more  favorable  to  him  -than  the  law  and 
the  evidence  warranted,  we  will  not,  at  his  request,  examine  al- 
leged errors  of  the  trial  court  in  receiving  testimony  and  in  giving 
and  refusing  instructions. 

Error  to  the  district  court  for  Lancaster  county:  Al- 
bert J.  Cornish,  Judge.    Affirmed. 

Joshua  Palmer^  F.  I.  Foss  and  R.  D.  Brown,  for  plain- 
tiff in  error. 

Frederick  Shepherd,  contra. 

Oldham,  C. 

This  was  an  action  for  damages  for  fraud  and  deceit  al- 
leged to  have  been  practiced  upon  plaintiff  by  the  defend- 
ants in  selling  him  three  and  one-half  shares  of  the  capital 
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stock  of  the  Hunter  Printing  Company,  the  material  al- 
I^ation  being  that  no  such  company  was  ever  l^aUy  in- 
corporated, and  that  this  fact  was  well  known  to  the  de- 
fendants, who  falsely  represented  to  the  plaintiff  that  the 
Hunter  Printing  Company  was  legally  incorporated  under 
the  laws  of  the  state  of  Nebraska.  Defendants  answered 
with  a  general  denial  and  other  special  defenses  not  neces- 
sary to  be  set  forth  in  view  of  the  conclusion  about  to  be 
reached.  There  was  a  trial  of  the  issues  to  the  court  and 
jury,  and  a  verdict  and  judgment  for  plaintiff  in  the  sum 
of  ^47.  To  reverse  this  judgment  plaintiff  brings  error  to 
this  court 

The  evidence  contained  in  the  bill  of  exceptions  shows 
that,  for  several  years  before  the  purchase  of  the  shares 
of  stock  alleged  upon,  plaintiff  had  been  in  the  employ  of 
a  printing  company  managed  by  defendant  Hunter;  that 
the  name  and  control  of  the  company  had  changed  several 
times  during  the  course  of  his  employment;  that,  some 
years  before  the  sale  of  the  stock  complained  of,  the  com- 
pany had  been  duly  and  legally  incorporated  under  the 
name  of  the  Lillibridge-Hunter  Printing  Company,  with 
a  capital  stock  of  |15,000;  that  under  this  name  it  had 
continued  in  business  until  Lillibridge  sold  his  shares  of 
stock  in  the  corporation  to  defendant  Hunter.  At  the 
time  of  this  sale  and  transfer  of  stock,  the  minutes  of  the 
corporation  show  that  the  name  was  changed  from  the 
Lillibridge-Hunter  Printing  Company  to  the  Hunter 
Printing  Company.  The  amended  articles  of  incorpora- 
tion, however,  were  never  filed  for  record  with  either  the 
secretary  of  state  or  the  county  clerk  of  Lancaster  county. 
The  stock  certificate  sold  and  delivered  to  plaintiff  had 
been  printed  as  a  certificate  of  stock  in  the  Xiillibridge- 
Hnnter  Printing  Company,  but  when  delivered  to  plain- 
tiff the  name  Lillibridge  was  scratched  out  with  a  pen 
and  the  name  Hunter  Printing  Company  left  in  the  cer- 
tificate. Afterwards  the  articles  of  incorporation  were 
amended  and  the  amended  articles  filed,  changing  the  name 
of  the  corporation  to  the  Hunter- Woodruff  Printing  Com- 
23 
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pany  and  increasing  the  capital  stock  from  |15,000  to 
|25y000.  And  still  later  the  articles  of  incorporation  were 
again  amended^  changing  the  name  from  the  Hunter- 
Woodruff  Printing  Company  to  the  Woodruflf-CoUins 
Printing  Company,  and  increasing  the  capital  stock  from 
125,000  to  150,000. 

It  appears  that  the  stock  was  purchased  while  plaintiff 
was  in  the  employ  of  the  company  under  the  management 
of  defendant  Hunter;  that  at  that  time  plaintiff  was  re- 
ceiving f  12  a  week  for  his  services  in  the  company.  Mr. 
Hunter  offered  to  r^ise  his  wages  to  f  15  a  week,  and  to  re- 
serve f3  a  week  to  be  credited  to  him  on  the  purchase  of 
the  stock  in  the  corporation,  if  he  would  remain  in  its 
employ.  He  continued  in  the  employ  of  the  company 
until  the  amount  of  stock  due  him  was  four  and  one-half 
shares  of  the  par  value  of  flOO  a  share.  He  then  quit 
the  employ  of  the  company  and  accepted  a  position  in 
Chicago,  Illinois.  When  he  left  for  his  new  position  he 
traded  one  of  his  shares  of  stock  to  M.  Hunter,  and  re- 
tained the  three  and  one-half  shares,  on  which  this  suit 
was  founded.  After  plaintiff  had  gone  to  Chicago  the 
articles  of  incorporation  were  amended  and  the  name 
changed  to  the  Hunter- Woodruff  Printing  Company,  and 
plaintiff  was  given  an  additional  one  and  one-half  shares 
of  the  Hunter-Woodruff  Printing  Company  stock  as  a 
dividend,  which  he  still  retains.  The  three  and  one-half 
shares  of  the  Hunter  stock  were  carried  on  the  books  of  the 
new  company  to  his  credit,  and  a  four  per  cent,  dividend 
on  his  five  shares  of  stock  was  paid  him,  and  received  and 
retained  by  him.  After  the  company  had  again  increased 
its  capital  stock  and  filed  its  amended  articles  of  incor- 
poration, changing  its  name  to  the  Woodruff -Collins  Print- 
ing Company,  plaintiff  returned  to  Nebraska  and  tried  to 
sell  his  shares  of  stock  to  Mr.  Hunter  and  to  Mr.  Woodruff. 
Mr.  Hunter  declined  to  purchase  his  stock  because  he  had 
retired  from  the  firm,  but  offered  to  try  and  find  a  pur- 
chaser for  him,  if  plaintiff  would  leave  the  stock  in  his 
hands.     Plaintiff  thereupon  instituted  this  suit  against 


Vol.  76]  JANUARY  TERM,  1906.        .  307 

United  States  Pldellty  &  Onaranty  Co.  y.  McLaughlin. 

defendants  Hunter  and  Baker,  presideoit  and  secretary, 
respectiyely,  of  the  Hunter  Printing  Company,  charging 
fraud  and  deceit 

There  is  not  a  scintilla  of  evidence  in  the  record  suf- 
ficient to  sustain  any  charge  of  either  fraud  or  deceit 
against  either  of  these  defendants  in  the  transaction.  Con- 
sequently, the  verdict  in  favor  of  the  plaintiff  for  |47  was 
a  pure  gratuity  to  him.  It  is  not  complained  of  by  the 
defendants,  however,  and  for  that  reason  it  will  not  be 
set  asida  Plaintiff's  cause  of  action,  if  any,  is  one  for 
an  accounting  with  the  Woodruff-Collins  Printing  Com- 
pany for  his  proportionate  share  of  the  stock  and  dividends 
in  that  corporation.  The  fact  that  he  is  entitled  to  no 
relief  whatever  under  the  allegations  and  proof  in  the 
case  at  bar  renders  further  examination  of  the  allied 
errors  at  the  trial  unnecessary. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirm^. 

Ambs  and  Eppeeson,  OC.,  concur. 

By  the  Court:  For  the  reasons  given  in  the  foregoing 
opiiiion,  the  judgment  of  the  district  court  is 

Affirmbd. 


UNrrBiD  States  Fidelity  &  Guaranty  Company  v.  Wil- 
liam McLaughlin  bt  al.* 

Filed  Afbil  5,  1906.    No.  14,184. 

Official  Bonds:  CoNSTBUcnoN.  A  bond  given  for  the  faithful  discharge 
of  the  dntiefi  of  one  legally  entrusted  with  state  and  county  funds 
is  an  official  bond,  and  the  statutory  provisicms  relative  thereto 
enter  into  and  become  a  part  of  the  contract 

Error  to  the  district  court  for  Lancaster  county:  Al- 
bert J.  Cornish,  Judge.    Affirmed, 

*  Rehearing  allowed.    See  opinion,  p.  810,  po«t 
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O.  B.  Polk  and  R.  S.  Mockett,  for  plaintiff  in  error. 
T.  J.  Doyle  J  contra. 

Epperson,  0,  .  ■       .  . 

From  January,  1900,  until  January,  1902,  the  defendant 
in  error,  McLaughlin,  was  the  county  treasurer  of  Lancas- 
ter county,  and  at  the  beginning  of  his  term  appointed  one 
£dgar  Waugh  an  assistant  in  his  office.  Waugh  was  re- 
quired by  his  principal  to  execute  the  bond  herein  sued 
on,  with  the  plaintiff  in  error  as  surety,  whereupon  he 
entered  upon  the  duties  of  the  position,  and  was  au- 
thorized to  sign  and  issue  official  tax  receipts  in  the  name 
of  his  principal,  and  in  fact  to  perform  all  the  official 
duties  of  the  county  treasurer  except  to  sign  checks.  The 
bond  fixes  the  maximum  liability  of  the  obligors  at  f  1,500, 
and  contains  the  following  pream]|^e  and  conditions: 
"Whereas  Edgar  Waugh  of  Denton,  Nebraska,  hereinafter 
called  the  employee,  has  been  appointed  to  the  position  of 
deputy  treasurer  in  the  service  of  William  McLaughlin, 
treasurer  Lancaster  county,  Nebraska,  hereinafter  called 
the  employer,  and  has  been  required  to  furnish  bond  for  his 
honesty  in  the  performance  of  his  duties  in  the  said  posi- 
tion. ♦  ♦  ♦  Now,  therefore,  ♦  ♦  ♦  the  company  shall 
•  *  *  make  good  and  reimburse  to  the  employer  all  and 
any  pecuniary  loss  sustained  by  the  employer  *  *  *  by . 
any  act  of  fraud  or  dishonesty* on  the  part  of  said  em- 
ployee in  connection  with  the  duties  of  the  office  or  posi- 
tion herein  before  referred  to,  and  occurring  during  the 
continuance  of  this  bond  or  any  renewal  thereof,  and  dis- 
covered during  said  continuance  or  within  six  months 
thereafter.''  This  bond  and  a  renewal  thereof  covered  a 
period  of  two  years  ending  in  January,  1902,  during  which 
time  Waugh  dishonestly  appropriated  sums  aggregating 
94,000  collected  by  him  by  reason  of  his  position.  His 
dishonesty  was  not  discovered  until  1904,  and  when  the 
amount  embezzled  was  ascertained  defendant  in  error 
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paid  the  amount  thereof  to  the  county  treasurer  of  said 
county. 

Plaintiff  in  error  contends  that  the  condition  in  the 
bond,  limiting  its  liability  to  such  wrongs  of  the  employee 
as  shall  be  discovered  within  six  months  from  the  ex- 
piration of  the  time  covered  by  the  bond,  is  effective  as  a 
limitation  upon  its  liability.  The  soundness  of  this  prop- 
osition, in  our  opinion,  depends  upon  the  nature  of  the 
position  held  by  the  employee,  which  in  fact  governs  the 
character  of  the  bond.  If  the  instrument  is  not  an  offi- 
cial bond,  then  it  seems  that  the  contention  of  the  plaintiff 
in  error  is  correct.  On  the  other  hand,  if  it  is  an  official 
bond,  then  the  statutory  provisions  enter  into  and  become 
a  part  of  the  contract,  imposing  upon  th:  surety  all  the 
statutory  obligations  incident  to  the  contract. 

Counsel  for  plaintiff  in  error  in  his  briefs  and  oral 
argument  contended  that  the  bond  was  personal,  given 
for  the  benefit  of  defendant  in  error,  and  that  it  was  never 
required  nor  recorded  as  an  official  bond,  and  that  Waugh 
was  not  in  fact  a  deputy  treasurer.  Waugh  was  not 
the  chief  assistant  in  McLaughlin's  office,  nor  was  he 
officially  designated  as  deputy  treasurer.  He  was,  how- 
ever, an  assistant  or  clerk  authorized  to  act  for  and  in 
the  name  of  his  principal,  intrusted  with  the  duty  of 
handling  public  funds.  He  was  a  public  officer.  Section 
21,  ch.  10,  Comp.  St.  1905,  contains  the  following  pro- 
vision :  "Any  officer  or  person  who  is  intrusted  with  funds 
belonging  to  the  state  or  any  county  thereof,  which  may 
come  into  his  posession  by  an  appropriation  or  otherwise, 
Lhall  be  responsible  for  the  same  upon  his  bond,  and  when 
any  officer  or  person  is  intrusted  with  any  such  funds 
and  there  is  no  provision  of  law  requiring  him  to  give  a 
bond  in  a  certain  specified  sum,  he  shall  give  bond  in 
double  the  amount  of  the  sum  so  intrusted  to  him,  which 
♦  ♦  *  in  case  of  county  funds  ♦  ♦  ♦  shall  be  ap- 
proved by  the  county  commissioners  and  deposited  in  the 
county  clerk's  office."  The  bond  in  controversy  was  given 
for  the  faithful  performance  of  the  duties  of  one  who  was 
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intrusted  with  funds  belonging  to  the  ,state  and  county. 
The  rules  governing  such  instruments  are  the  statutory 
provisions  fixing  the  liability  of  public  officers,  and  the  law 
pertaining  thereto  enters  into  and  becomes  a  part  of  the 
contract.  Holt  County  v.  Scott,  53  Neb.  176.  Under 
chapter  10  of  the  Compiled  Statutes  sureties  on  an  official 
bond  are  liable  to  the  person  wronged  by  the  officer^s  un- 
lawful conduct  discovered  within  the  period  of  the  limita- 
tion for  actions  thereon.  The  provision  in  the  bond  here  in 
controversy,  which  purports  to  excuse  the  obligors  from  lia- 
bility for  wrongs  not  discovered  within  six  months  after  the 
expiration  of  the  time,  is  of  no  effect.  By  reason  of  the  bond 
Waugh  was  given  the  official  position  he  held,  with  all  the 
benefits  thereof,  and  with  the  opportunity,  which  otherwise 
he  would  not  have  had,  to  convert  the  public  funds  to  his 
own  use.  The  plaintiff  in  error,  as  surety  upon  said  bond, 
was  by  its  terms  estopped  from  denying  that  Waugh  was 
a  public  officer;  that  the  bond  was  not  payable  to  the 
proper  party;  and  that  it  was  not  approved  by  the  county 
commissioners  as  provided  by  law.  Holt  County  v.  Scott, 
53  Neb.  176;  Paxton  v.  State,  59  Neb.  460. 

There  is  no  error  in  the  record,  and  we  recommend  that 
the  judgment  of  the  district  court  be  affirmed. 

Ames  and  Oldham,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affiemed. 

The  following  opinion  on  rehearing  was  filed  October 
18,  1906.    Judgment  of  affirmance  adhered  to: 

1.  Official  Bonds:  Estoppel.  In  an  action  on  a  bond»  given  to  tSTe 
county  treasurer  by  one  in  his  employ,  to  recover  for  a  default 
in  the  transaction,  as  deputy,  in  the  name  of  the  treasurer,  of 
.  business  pertaining  to  the  treasurer's  office,  a  recital  in  the  bond 
that  the  principal  is  deputy  treasurer  in  the  service  of  the  treas- 
urer of  the  county  will  estop  the  sureties  on  the  bond  to  deny 
that  he  was  in  fact  such  deputy  treasurer  and  that  the  bond 
was  an  official  bond. 
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2. :    Construction.    A  clause  in  the  bond  of  a  deputy  coutity 

treasurer,  which  limits  the  right  of  action  thereon,  for  default  of 
the  deputy  treasurer,  to  such  default  as  shall  be  discovered  dur- 
ing the  continuance  of  the  bond  or  within  six  months  thereafter, 
cannot  be  enforced. 


Sedgwick,  0.  J. 

In  the  oral  argument  which  was  allowed  upon,  the  mo- 
tion for  rehearing,  and  in  the  brief  filed  in  support  of  the 
motion,  it  was  strenuously  contended  that  the  bond  sued 
upon  is  not  an  official  bond.  In  the  former  opinion  herein 
it  is  said  that  whether  the  condition  in  the  bond  limiting 
its  liability  to  such  wrongs  of  the  employee  as  shall  be 
discovered  within  six  months  from  the  expiration  of  time 
covered  by  the  bond  is  effective  as  a  limitation  of  lia- 
bility "depends  upon  the  nature  of  the  position  held  by 
the  employee,  which  in  fact  governs  the  character  of  the 
bond.  If  the  instrument  is  not  an  official  bond,  then  it 
seems  that  the  contention  of  the  plaintiff  in  error  is  cor- 
rect." Upon  a  reinvestigation  of  the  record  we  do  not 
find  it  necessary  to  determine  that  question.  There  ap- 
pears to  be  some  merit  in  the  contention  that  such  a  limita- 
tion would  not  be  enforced  even  in  a  private  contract. 
The  object  of  the  limitation  appears  to  be  to  secure  to 
the  obligor  in  the  contract  an  opportunity  to  investigate 
the  circumstances  of  the  alleged  default  within  a  short 
time  after  its  occurrence.  It  does  not  in  direct  terms  limit 
the  time  in  which  the  action  may  be  brought.  If  the  fraud 
or  dishonesty  of  the  employee  is  discovered  within  the  time 
specified,  action  may  be  brought  thereon  at  any  time  within 
the  limitations  of  the  statute.  Whether  this  amounts  to 
an  attempt  to  deprive  the  courts  by  contract  of  jurisdic- 
tion to  enforce  the  terms  of  that  contract,  or  to  adjudicate 
the  damages  caused  by  its  breach,  is  a  question  that  it  does 
not  appear  to  be  necessary  to  determine  in  this  case. 

We  think  that  it  was  correctly  determined  in  the  former 
opinion  that  the  defendant  is  not  in  a  position  to  con- 
tend that  the  contract  in  suit  is  a  private  bond.     It  ap- 


312  NEBRASKA.  REPORTS.  [Vol.  76 

United  States  Fidelity  &  Onarantj  Co.  t.  HcLaughliii. 

pears  that  the  bond  was  neyer  filed  with  or  approved  by 
the  county  board.  It  was  not  made  payable  to  the  county, 
that  18,  the  county  was  not  named  as  the  obligee  in  the 
bond;  and,  also,  it  appears  from  the  evidence  that  one 
McQuire  was  duly  appointed  deputy  county  treasurer, 
and  gave  a  bond  as  such  which  was  approved  by  the  county 
board,  and  took  the  oath  of  office  and  was  duly  qualified. 
He  appears  to  have  succeeded  one  Manl^,  who  apparently 
acted  as  deputy  for  a  few  months  of  the  first  part  of  Mr. 
McLaughlin's  term.  The  statute  provides  that  the  county 
treasurer  may  have  a  deputy,  and  if  this  statute  should 
be  construed  as  limiting  the  county  treasurer  to  one 
deputy,  and  if  it  appears  that  Mr.  Waugh  was  appointed 
after  these  deputies  were  qualified,  and  the  validity  of  his 
appointment  was  brought  directly  and  not  collaterally  in 
question,  his  right  to  act  as  such  deputy  might  reasonably 
be  questioned.  The  bond  in  suit  recites  that  "Edgar 
Waugh  ♦  ♦  ♦  has  been  appointed  to  the  position  of 
deputy  treasurer  in  the  service  of  William  McLaughlin, 
treasurer,  Lancaster  county,  Nebraska,  ♦  ♦  ♦  and  has 
been  required  to  furnish  a  bond  for  his  honesty  in  the 
performance  of  his  duties  in  said  position."  The  evidence 
shows  that  his  employment  was  confined  wholly  to  the 
duties  of  the  office  of  county  treasurer.  He  performed 
every  duty  that  the  county  treasurer  could  perform  with 
the  exception  of  signing  checks  upon  the  bank  account  of 
the  treasury.  As  a  part  of  such  duties  he  collected  the 
taxes,  the  conversion  of  which  to  his  own  use  constituted 
the  default  for  which  the  action  is  brought  He  gave 
the  taxpayers  receipts  for  their  money,  which  he  executed 
in  the  name  of  the  county  treasurer,  signing  himself  as 
deputy.  The  bond  plainly  contemplated  that  he  should 
perform  such  services,  and  the  recital  in  the  bond  that  he 
was  to  perform  such  services  as  deputy  treasurer  would 
estop  the  sureties  upon  the  bond  to  deny  that  he  held 
such  a  position.  The  surety  cannot  be  heard  now  to  as- 
sert as  a  defense  that  Waugh  was  under  these  circum- 
stances a  second  deputy  and  that  the  treasurer  had  no 
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authority  to  appoint  such  second  deputy.  Mr.  McLaugh- 
lin made  good  to  the  county  the  loss  caused  by  Waugh's  de- 
falcation. If  he  had  not  done  so,  there  could  be  no  doubt 
that  the  county  might  have  maintained  an  action  upon  this 
bond,  executed  in  the  name  of  its  treasurer  to  secure  the 
safety  of  the  county  funds. 

The  question  of  the  proper  construction  of  the  clause 
"and  discovered  during  said  continuance  or  within  six 
months  thereafter,^^  in  view  of  the  other  conditions  and 
the  manifest  purpose  of  the  undertaking,  has  been  much 
discussed.  The  statute  prescribes  the  conditions  of  bonds 
to  be  given  by  deputy  county  treasurers.  Section  20,  ch. 
10,  Comp.  St  1905,  provides:  "Deputies  shall,  except  as 
otherwise  especially  provided,  give  bonds  in  the  same  man- 
nOT  and  for  the  same  sum  as  their  principals."  Section 
12  of  the  same  chapter  provides :  "All  official  bonds  shall 
be  obligatory  upon  the  principal  and  sureties,  for  the 
faithful  discharge  of  all  duties  Required  by  law  of  such 
principal,  for  the  use  of  any  persons  injured  by  a  breach 
of  the  condition  of  such  bonds."  Section  3  requires  that 
bonds  of  county  officers  must  be  "with  such  conditions  as 
required  by  this  act,  or  the  law  creating  or  r^ulating  the 
duties  of  the  offico."  Actions  on  official  bonds  may  be 
brought  within  ten  years  after  the  cause  of  action  accrues. 
Code,  sec.  14.  The  policy  of  the  law  undoubtedly  is  to 
require  the  deputy  treasurer  to  give  a  bond  protecting  the 
public  against  his  default,  if  discovered,  and  action  be 
brought  thereon  within  the  time  limited  by  the  statute. 
A  provision  in  such  a  bond,  which  is  in  violation  of  the 
statute,  and  requires  an  official  duty  of  the  officer  which  is 
not  required  by  law,  and  places  a  limitation  upon  the  right 
of  action  given  by  the  statute,  is  against  public  policy, 
and  void.  In  Fidelity  &  Casualty  Co.  v.  Consolidated  Nat. 
Bank,  71  Fed.  116,  which  was  upon  a  bond  containing  sim- 
ilar provisions,  the  defalcation  was  discovered  within  six 
months  after  the  term  for  which  the  bond  was  given  had 
expired,  the  construction  and  force  of  this  clause  of  the 
bond  was  therefore  not  involved.    The  bond  contained  the 
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further  provision :  "That  any  claim  made  under  this  bond 
or  a  renewal  thereof,  shall  embrace  and  cover  only  for  acts 
and  defaults  committed  during  its  currency,  and  within 
twelve  months  next  before  the  date  of  the  discovery  of 
the  act  or  default  upon  w^hich  such  claim  is  based."  The 
trial  court  appears  to  have  recognized  the  validity  of  this 
clause  of  the  bond,  and  the  circuit  court  of  appeals  as- 
sumes its  validity  in  discussing  errors  assigned  in  the 
giving  of  an  instruction.  The  action  was  upon  a  private 
bond ;  and  whatever  view  we  might  take  as  to  the  effect  of 
such  a  clause  in  the  bond  of  an  employee  of  a  bank,  we  can- 
not recognize  the  case  as  giving  a  proper  construction  of 
the  official  bond  of  a  deputy  county  treasurer  under  our 
statutes. 

We  think  our  former  conclusion  is  right,  and  it  is 
adhered  to. 

Affirmed. 


Maryland  Casualty  Company  v.  Bank  of  Mubdock. 

Filed  April  5,  1906.    No.  14,204. 

1.  Appearance.    A  written  offer  to  confess  judgment  in  favor  of  the 

plaintiff,  filed  by  the  defendant  in  an  acUon  to  recover  money, 
is  a  general  appearance  which  will  give  the  court  jurisdiction  over 
the  person  of  the  defendant 

2.  Evidence  examined,  and  held  sufficient  to  justify  the  trial  court  in 

submitting  the  case  to  the  jury. 

Error  to  the  district  court  for  Cass  county :    Paul  Jes- 
SBN,  Judge.    Affirmed. 

Montgomery  d  Hall,  for  plaintiff  in  error. 

C.  8.  Polk,  contra. 

Epperson,  C. 

This  was  an  action  instituted  by  the  defendant  in  error, 
hereafter  called  plaintiff,  against  the  plaintiflf  in  error, 


Vol.  76]  JANUABY  TERM,  1906. 315 

Maryland  Casualty  Co.  y.  Bank  of  Mordock. 


hereafter  called  defendant,  in  the  district  court  for  Cass 
county  upon  a  contract  of  indemnity  or  policy  of  insur- 
ance against  burglary.  The  process  which  the  plaintiff 
relied  on  was  a  summons  served  on  the  auditor  of  public 
accounts.  A  special  appearance  was  filed  by  the  defend- 
ant, which  was  overruled,  and  the  sapie  objectionable  serv 
ice  vas  alleged  in  the  answer.  However,  prior  to  the 
filing  of  the  answer,  the  defendant  filed  a  written  oflfer  to 
confess  judgment  for  |25. 

The  first  question  for  our  consideration  is  whether  or 
not  the  oflfer  to  confess  judgment  was  a  general  appear- 
ance or  a  submission  to  the  jurisdiction  of  the  court  The 
oflfer  was  filed  for  the  purpose  of  saving  costs  to  the  de- 
fendant in  the  event  that  the  final  adjudication  would 
result  in  the  recovery  of  no  greater  sum,  and  for  this  pur- 
pose the  defendant  thereby  invoked  the  power  of  the 
court.  The  party  filing  an  oflfer  to  confess  judgment 
recognizes  the  authority  of  the  court  to  render  judgment 
for  the  amount  due  on  the  cause  presented.  As  the  de- 
fendant thus  entered  a  general  appearance  we  deem  it 
unliecessary  to  consider  the  defendant's  objections  to  the 
process. 

By  the  contract  defendant  indemnified  plaintiflf  against 
damages  to  its  bank  building  or  contents  by  burglars,  and 
also  against  loss  of  money  abstracted  by  burglars  making 
entry  into  a  certain  safe  by  the  use  of  tools  or  explosives 
directly  thereupon.  On  the  night  of  the  25th  of  January, 
1904,  and  during  the  time  covered  by  the  contract,  burg- 
lars entered  plaintiflf's  building,  and  damaged  the  same  to 
the  extent  of  f25,  and  abstracted  from  the  safe  described 
in  the  contract  money  amounting  to  |1,489.30.  The  de- 
fendant acknowledged  its  liability  for  the  |25  damage 
committed  to  the  premises,  but  denied  liability  for  the 
money  stolen,  allying  that  the  safe  from  which  the  money 
was  abstracted  was  not  entered  by  the  use  of  tools  or  ex- 
plosives directly  thereupon. 

The  question  tried  was  whether  or  not  the  burglars  re- 
sorted to  the  use  of  tools  applied  directly  upon  the  safe* 
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The  officer  in  charge  of  the  bank  testified  that  on  the  even- 
ing preceding  the  night  of  the  burglary  he  locked  the  safe 
by  a  time  lock,  and  no  evidence  wfU3  given  directly  to  the 
contrary.  It  was  the  uncontradicted  evidence  that,  if  the 
safe  had  been  locked,  it  could  not  have  been  opened,  except 
by  the  use  of  tools  or  explosives.  The  defendant  argues 
that,  as  the  safe  presented  no  marks  or  other  signs  of 
violence  applied  thereto,  it  necessarily  results  that  the  safe 
had  not  been  locked,  as  the  bank  officer  testified,  and  there- 
fore no  tools  or  explosives  had  been  used.  There  was 
some  evidence  indicating  that  it  was  possible  to  open  the 
safe  in  controversy  by  striking  the  same  with  a  heavy 
hammer  or  other  instrument  after  changing  it  to  a  certain- 
position,  and  this  evidence  was  sufficient,  in  our  opinion, 
to  submit  to  the  jury,  and  fop  this  reason  the  court  did  not 
err  in  refusing  to  instruct  the  jury  to  return  a  verdict  for 
the  defendant  We  are  not  called  upon  to  decide  this  case 
upon  the  evidence,  for  thereby  we  would  usurp  the  office  of 
the  jury.  We  are  only  required  to  ascertain  whether  or 
not  the  proof  adduced  upon  the  trial  contains  sufficient 
evidence  to  justify  the  trial  court  in  submitting  the  case  to 
the  jury;  and,  believing  it  sufficient,  to  be  consistent,  we 
must  uphold  the  verdict.  It  necessarily  follows  that  the 
court  did  not  err  in  giving  instructions  excepted  to  by  de- 
fendant in  substance,  that  the  only  issues  of  fact  for  them 
to  try  were  as  follows:  First.  Was  the  safe,  from  which 
it  is  alleged  the  money  of  the  plaintifF  was  taken  by  burg- 
lars, opened  by  the  use  of  tools  or  explosives  used  directly 
upon  said  safe?  Second.  What  amount  of  money,  if  any, 
was  taken  from  the  said  safe? — ^and  that  they  must  find 
such  facts  established  by  a  preponderance  of  the  eviddhce 
before  the  plaintiff  may  recover;  and  that,  if  they  find 
that  the  safe  in  controversy  was  opened  by  the  burg- 
lars in  any  other  manner  except  by  the  use  of  tools  or 
explosives  used  directly  thereupon,  then  they  should  re- 
turn their  verdict  for  the  defendant.  These  instructions 
were  proper,  and,  with  others  not  challenged,  fairly  sub- 
mitted the  questions  in  the  controversy  to  the  jury. 
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We  therefore  recommend  that  the  judgment  of  the 
district  court  be  affirmed. 


Ames  and  Oldham,  CO.,  concur.  ^ 

By  the  CJourt:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  "^ 

Affibmbd. 


School  Distbigt,  appellant,  v.  Jbnnib  GowoUiL  bt  al., 

APPELLBBS. 
FUJD  Afiul  6,  1906.    No.  14,259. 

1«  Injimctlon:  Titlk  to  Ofticb.  -The  title  to  public  offlceB,  atid  the 
rights  to  exercise  the  functions  thereof  by  persons  claiming  title 
thereto  by  election,  cannot  be- determined  in  a  suit  for  injunction. 

2.  An  injunction  snit  cantiot  be  maintained  to  restrain  the  teaching 
of  school  by  a  qualified  teacher  under  a  contract  signed  by  de 
facto  officers  of  the  school  district 

Appeal  from  the  district  court  for  Phelps  county:  Lbs- 
lib  G*  HuED,  Judge.   Affirmed. 

O.  Norberg  and  W.  A.  Garrett,  for  appellant. 
A.  J.  Shaffer  and  H.  M.  Sinclair,  contra. 

Eppbbson,  O. 

This  action  was  instituted  in  the  name  of  school  district 
No.  77  of  Phelps  county  by  Homer  Fuqua,  who  claims  to 
be  treasurer  of  said  school  district.  He  seeks  to  restrain 
the  defendant  Mrs.  Cowgill  from  teaching  the  school,  and 
the  defendants  Doe  and  Hornbeck,  respectively,  from  act- 
ing as  treasurer  and  moderator  of  that  school  district. 
Upon  the  institution  of  the  suit  a  temporary  order  of  in- 
junction was  issued,  which  upon  trial  was  dissolved,  and 
the  plaintiff's  action  dismissed.    Defendants  introduced  in 
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evidence  a  contract  signed  by  Mrs.  Cowgill,  a^  teacher,  and 
by  her  codefendants  bb  treasurer  and  moderator,  respect- 
ively, which  contract  provided  for  an  eight  months'  school. 
Under  the  terms  of  the  contract  Mrs.  Cowgill  taught  the 
school  five  weeks,  when  this  suit  was  instituted.  The 
defendants  Doe  and  Hornbeck,  who  signed  the  contract 
for  the  school  district,  claim  their  offices  by  reason  of  an 
election  thereto  at  the  annual  school  district  meeting  of 
1904.  The  evidence  shows  that  they  were  elected  to  these 
offices  without  objection  by  viva  voce  vote,  declared  elected 
and  qualified.  Doe  gave  his  official  bond  to  the  director, 
who  made  no  objections  to  the  sufficiency  thereof,  and 
Hornbeck  filed  with  the  director  his  written  acceptance. 
About  two  months  later,  at  a  special  meeting  in  which 
six  electors  participated,  one  Hottenstein  was  chosen  mod- 
erator. The  electors  present  also  elected  a  treasurer,  who 
did  not  attempt  to  qualify.  Later  the  director  and  Hot- 
tenstein appointed  Fuqua  treasurer.  He  filed  a  bond,  and 
now  claims  that  he  is  the  treasurer  of  said  school  district, 
contending  that  the  defendants  Doe  and  Hornbeck  are  not 
the  officers  they  claim  to  be,  because  elected  by  viva  voce 
vote,  instead  of  by  ballot  as  provided  in  sec.  1,  subd.  Ill, 
ch.  79,  Comp.  St.  1903. 

The  director  of  the  district  refused  to  recognize  Doe  and 
Hornbeck  as  officers,  and  refused  to  cooperate  with  them 
in  attending  to  the  business  of  the  school  district,  and  for 
this  reason,  if  in  fact  they  were  the  legally  qualified  treas- 
urer and  moderator,  the  contract  they  made  with  the  de- 
fendant Mrs.  Cowgill  was  l^al.  We  are  therefore  expected 
to  determine  in  this  an  injunction  suit  whether  or  not  the 
contracting  officers,  when  they  executed  the  contract,  were 
legally  authorized  so  to  do.  In  other  words,  to  have 
granted  the  .plaintiff's  petition,  the  trial  court  would  have 
been  required  to  inquire  collaterally  as  to  the  right  of  the 
contracting  officers  to  exercise  the  function  of  the  offices, 
and  to  have  found  that  they  were  not  such  officers.  Mr. 
Fuqua,  who  is  prosecuting  this  suit,  claims  the  office  of 
treasurer  by  an  appointment  from  the  director  and  moder- 
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ator.  The  evidence  discloses  the  fact  that  two  persons 
claim  the  office  of  moderator.  If  Mr;  Hottenstein  was  not 
moderator,  then  Fuqua's  appointment  was  void,  and  plain- 
tiff would  have  no  standing  in  court.  These  problems  can- 
not be  solved  in  an  injunction  suit.  In  2  High,  Injunc- 
tions (4th  ed.),  sec.  1312,  we  find  the  following:  "No 
principle  of  the  law  of  injunctions,  and  perhaps  no  doc- 
trine of  equity  jurisprudence,  is  more  definitely  fixed  or 
more  clearly  established  than  that  courts  of  equity  will  not 
•  interfere  by  injunction  to  determine  questions  concerning 
the  appointment  or  election  of  public  officers,  •  ♦  • 
such  questions  being  of  a  purely  legal  nature,  and  cogniz- 
able only  by  courts  of  law.  A  court  of  equity  will  not  per- 
mit itself  to  be  made  the  forum  for  determining  disputed 
questions  of  title  to  public  offices,  or  for  the  trial  of  con- 
tested elections,  but  will  in  all  such  cases  leave  the  claim- 
ant of  the  office  to  pursue  the  statutory  remedy,  if  there  be 
such;  or  the  common  law  remedy  by  proceedings  in  the 
nature  of  a  quo  warranto.''  In  the  case  of  Burke  v.  Leland, 
51  Minn.  355,  the  supreme  court  of  Minnesota  refused  to 
entertain  an  action  for  injunction  to  restrain  persons 
assuming  to  act  as  members  of  the  village  council,  the 
plaintiff  claiming  that  such  persons  had  not  been  duly  and 
lawfully  elected.    That  court  said : 

**It  is  well  settled  that  the  question  of  their  title  to  the 
office,  and  right  to  exercise  its  functions,  cannot  be  deter- 
mined in  a  suit  for  an  injunction  or  in  mandamus  proceed- 
ings. State  V.  Williams^  25  Minn.  340.  The  defendants 
could  only  be  restrained  from  the  performance  of  acts 
shown  to  be  unlawful  or  unauthorized,  if  attempted  to  be 
X>erformed  by  a  lawfully  elected  council." 

But  plaintiff  contends  that  the  acts  of  defendant,  Mrs, 
CJowgill,  in  teaching  and  using  the  schoolhouse  for  school 
purposes,  assisted  by  her  codef  endants,  amounted  to  a  con- 
tinuing trespass,  and  therefore  it  is  entitled  to  the  restrain- 
ing order.  But  whether  or  not  they  are  trespassers  de- 
pends upon  their  rights  to  the  offices  they  claim,  and,  as 
above  stated,  that  question  cannot  be  inquired  into  in  this 
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action.  If  Mr.  Fuqua  desired  seriously  an  adjudication  of 
the  rights  of  the  parties  claiming  the  offices,  he  should  have 
resorted  to  the  remedy  provided  by  statute  in  a  direct  pro- 
ceeding, wherein  the  necessary  parties  were  made  litigants. 
The  defendant,  Mrs.  Cowgill,  who  is  a  qualified  teacher, 
presented  as  a  defense  a  contract  signed  by  officers,  who 
were  able  to  and  did  put  her  in  possession  of  the  school- 
house  for  school  purposes,  and  who  claim  the  offices  by  an 
election  at  the  annual  meeting.  If  not  officers  de  jure  they 
were  de  facto.  Proof  of  the  contract  was  a  sufficient  de- 
fense to  the  plaintiff's  action  a^  to  the  defendant  Mrs. 
Cowgill. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Ames  and  Oldham,  CO.,  concur. 

By  the  Court:     For  reasons  stated  in  the  foregoing 

opinion,  it  is  ordered  that  the  judgment  of  the  district 

court  be 

Affibmbd. 


State  of  Nebraska,  appellee,  v.  Several  Parcels  of 
Land  et  al.^  appellants. 

FiiED  April  6,  1906.    No.  14,261. 

1.  Cities:  SroEWALKs:  Ncynos:  Bvidewce.    Proof  by  affidavit  required 

by  a  city  ordinance  of  the  publication  of  a  notice  to  nonrcBldent 
property  owners  to  construct  sidewalks  Is  not  conclusive;  but 
the  fact  of  publication  may  be  proven  by  other  evidence. 

2.  Sidewalks:    Assesbmehtb:    Defective  Notice.     Under  a  city  ordi- 

nance providing  that  the  city  council  may  cause  the  construction 
of  certain  sidewalks  along  the  street  line  of  lots  belonging  to 
nonresidents  and  assess  the  costs  thereof  to  the  property.  If  the 
same  were  not  constructed  by  the  owner  within  15  days  after 
the  publication  of  a  notice  to  him,  the  city  council  obtained  the 
right  to  construct  such  improvements  and  assess  the  costs  thereof, 
even  though  the  notice  named  a  date  for  the  construction  thereof 
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by  the  owner  less  than  15  days  subsequent  to  the  last  publication.  ' 
The  provisions  of  the  city  charter  and  ordinances  become  a  part 
of  the  notice,  and  the  property  owner  is  bound  thereby. 

Appeal  from  the  district  court  for  Douglas  county: 
AX.BXANDEB  C.  Tboup,  Judgb.    Apvmed. 

O.  O.  Redicky  for  appellants.. 

W.  W.  Slabaugh,  John  P.  Breen  and  W.  H.  Herdman^ 
contra. 

Epperson,  0. 

The  proper  authorities  instituted  an  action  in  the  dis- 
trict court  for  Douglas  county  under  the  scavenger  laws  of 
1903  for  the  sale  of  several  tracts  of  land  for  the  payment 
of  state  and  county  taxes,  and  the  general  and  special 
taxes  levied  for  municipal  purposes  by  the  city  of  Omaha. 
Amon^  the  tracts  of  land  are  several  lots  belonging  to  the 
appellant,  who  filed  his  answer  in  the  district  court,  object- 
ing to  the  sale  of  his  property  for  the  payment  of  certain 
special  taxes  levied  thereon  by  the  city  council.  Ordinance 
4,244  of  the  city  of  Omaha  established  a  mode  of  procedure 
for  the  construction  of  sidewalks  in  said  city.  It  provided 
in  substance  that,  whenever  the  city  council  and  mayor 
deemed  it  expedient,  they  could  require  the  construction 
of  sidewalks  in  front  of  or  adjacent  to  any  premises,  along 
any  street  in  the  city,  by  resolution;  that  upon  the  passage 
of  a  resolution,  notice  should  be  served  on  the  owner  of  the 
premises  adjacent  to  or  abutting  such  sidewalk ;  and  that 
said  notice  should  state  that  after  the  expiration  of  15  days 
from  the  service  thereof  the  sidewalk  ordered  to  be  laid 
would  be  laid  by  the  contractor  holding  a  contract  with 
the  city  of  Omaha  and  that  the  costs  of  the  laying  of  such 
sidewalk  would  be  assessed  upon  the  property  described. 
In  the  event  that  the  owner  was  a  nonresident  of  the  city 
of  Omaha,  the  ordinance  provided  that  such  notice  should 
be  published  in  the  ofQcial  papers  of  the  city  for  ten  days, 
24 
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and  made  it  the  duty  of  the  board  of  public  works  to  cause 
affidavits  to  be  made  of  the  service  of  the  notice^  and  to 
carefully  preserve  the  same  in  the  office  of  the  city  board. 
At  the  time  of  the  construction  of  the  sidewalks  in  con- 
troversy, appellant  was  a  nonresident  of  the  city  of  Omaha. 
The  affidavit  showing   publication   of   notice   to   appel- 
lant indicated  that  it  had  been  published  but  six  days,  and  . 
this  appellant  contends  is  conclusive  as  to  the  publication. 
Neither  the  statute  nor  the  ordinance  makes  it  necessary 
as  a  condition  precedent  to  the  construction  of  the  side- 
walks by  the  city,  nor  the  taxation  of  the  property,  that 
the  proof  of  publication  be  filed;  the  ordinance  does  pro- 
vide that  the  affidavit  shall  be  filed  and  preserved  in  the 
office  of  the  board  of  public  works,  but  it  was  the  publica- 
tion of  the  notice,  and  not  the  filing  of  the  affidavit,  which 
conferred  jurisdiction  upon  the  city  authorities  to  con- 
struct the  sidewalk  and  levy  the  taxes  complained  of.    The 
affidavit  was  presumptive  evidence,  but  not  conclusive  as 
to  the  publication  of  the  notice.    The  ordinance  provided 
a  mode  which  is  sufficient,  but  not  exclusive.    The  rule  as 
to  notices  required  by  city  ordinances  is  no  more  stringent 
than  the  rule  governing  notices  required  by  statutes.    In 
the  case  of  Larimer  v.  Wallace^  36  Neb.  444,  it  is  held: 
"Proof  by  affidavits  of  posting  public  notices  is  not  ex- 
clusive.   The  statute  merely  provides  a  mode  which  is  suf- 
ficient, but  does  not  provide  that  it  shall  supersede  all  other 
forms  of  proof."    And  as  the  evidence  introduced  by  the 
appellee  shows  the  publication  of  the  notice  for  the  time 
required  by  the  ordinance,  we  are  convinced  that  the  fail- 
ure to  file  the  affidavit  with  the  city  authorities  as  pro- 
vided by  the  ordinance  does  not  constitute  a  reason  for 
declaring  that  the  city  council  was  without  jurisdiction  to 
levy  the  tax. 

The  last  publication  of  the  notice  was  on  November  3, 
and  notified  the  appellant  that  he  would  be  required  to 
construct  a  sidewalk  on  or  before  November  9,  or  that  the 
city  authorities  would  construct  the  same  as  provided  by 
law,  and  levy  a  special  assessment  upon  his  lots  to  pay  the 
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costs  thereof.  The  ordinance  provided  that  the  improve- 
ments should  be  made  by  the  city  authorities  after  the  ex- 
piration of  15  days  from  the  giving  of  the  notice,  and,  on 
account  of  this  irr^ularity  as  to  time,  appellant  claims 
that  the  notice  is  insuflBcient  to  give  the  city  authorities 
jurisdiction  to  levy  the  special  taxes.  One  section  of  the 
ordinance  made  it  the  duty  of  the  owner  of  the  premises  to 
construct  the  sidewalk  within  15  days  after  the  service  or 
publication  of  the  notice  so  to  do.  The  proof  shows  that 
the  city  did  not  order  the  sidewalk  constructed  until  30 
days  later  than  the  last  publication.  This  is  analogous  to 
the  case  of  Eddy  v.  City  of  Omaha,  72  Neb.  550,  modified 
on  rehearing,  72  Neb.  559.  In  that  case  this  court  had 
under  consideration  a  notice  required  by  an  ordinance 
providing  that  the  publication  should  give  a  30  days'  no- 
tice; the  notice  construed  recited  that  the  thirty  days 
would  expire  on  a  day,  less  than  30  days  subsequent  to  the 
publication.    Upon  rehearing  the  court  said: 

"Appellant  now  argues  that,  though  the  notice  informed 
the  property  owners  that  the  30  days  would  expire  at  noon 
on  August  31,  this  was  a  mere  irregularity,  because  the 
charter,  the  ordinance  and  the  notice  itself  informed  them 
that  they  had  30  days  from  the  publication  of  the  notice 
within  which  to  designate  said  material ;  citing  Armstrong 
V.  Middlestadt,  22  Neb.  711,  and  Scarborough  v.  Myrick^ 
47  Neb.  794.  We  are  of  the  opinion  that  this  argument  is 
sound.  That  if,  in  fact,  30  days  had  elapsed  before  the 
council  took  any  action  upon  the  matter,  the  recital  in  the 
notice  that  the  time  would  expire  several  days  before  the 
30  days  elapsed  would  be  merely  an  irr^ularity,  and 
would  not  prevent  the  council  from  acquiring  jurisdic- 
tion." 

Applying  this  rule  to  the  case  at  bar,  it  follows  that  the 
notice  was  sufficient  to  inform  the  appellant  that,  in  the 
event  he  did  not  construct  the  improvements  required 
within  the  time  provided  by  the  ordinance,  the  city  would 
do  so  and  tax  his  property  for  the  payment  thereof.  After 
the  expiration  of  15  days  from  the  last  publication  the  city 
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had  the  right  to  and  did  construct  the  improvements.  It 
necessarily  follows  that  the  appellant's  property  was  liable 
to  taxation  for  the  payment  thereof,  and  we  recommend 
that  the  judgment  of  the  district  court  be  affirmed. 

Ames  and  Oldham,  CO.,  concur. 

By  the  Court:  For  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be 

Affibmbd. 


Otis  K.  Holliday  v.  Wiluam  A.  MoWiluams. 

Filed  Apbil  6,  1906.    No.  14,202. 

1.  Lands:  Sale:  Oontract:  Evidencb.  The  written  contract  re- 
quired by  section  74,  ch.  73,  Comp.  St  1905,  may  be  evidenced 
by  letters  passing  between  the  parties. 

2. :  DESCBipnon.    Where  such  letters  contain  data  from  which 

a  description  of  the  land  placed  with  ^  agent  for  sale  or  barter 
can  be  ascertained  with  certainty,  the  contract  may  be  enforced. 

Error  to  the  district  court  for  Harlan  county:  Ed  L. 
Adams,  Judob.    Reversed. 

John  Everson,  for  plaintiff  in  error. 
jB.  L.  Keester,  contra. 

DUFFIB,  O. 

The  petition  upon  which  the  plaintiff  seeks  to  recover 
states  that  in  December,  1903,  the  defendant  was  the  owner 
of  a  farm  of  about  520  acres  in  Platte  county,  Nebraska, 
and  orally  represented  to  plaintiff  that  he  desired  to 
trade  said  farm  for  town  property  or  a  stock  of  goods; 
that  if  plaintiff  would  find  for  him  a  trader  for  said  land 
at  prices,  terms  and  conditions  to  be  fi^ed  by  the  defendant, 
and  with  whom  defendant  would  consummate  a  suitable 
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exchange,  he  would  pay  the  plaintiff  the  sum  of  f300  as  a 
compensation ;  that  the  promise  was  afterwards  renewed 
and  confirmed  by  letters  and  correspondence  pissing  be- 
tween plaintiff  and  defendant,  copies  of  which  are  at- 
tached to  the  petition.  It  is  alleged  that  plaintiff  found  a 
trade  which  was  suitable  and  satisfactory  to  the  defendant 
and  that  defendant  consummated  a  trade  in  February, 
1904;  that  deeds  were  exchanged  between  defendant  and 
the  party  furnished  by  plaintiff,  and  the  exchange  of 
proi)erties  fully  consummated  on  February  10, 1904.  Judg- 
ment is  asked  for  f300  and  7  per  cent  interest  from  Feb- 
ruary 10,  1904. 

The  letters  attached  as  exhibits  are,  first,  one  from  plain- 
tiff to  defendant  dated  January  9,  1904,  in  the  following 
words:  '*W.  A.  Mc Williams,  Munroe,  Neb.  Dear  Sir: 
WTien  we  were  at  Burwell  you  wanted  me  to  look  you  up  a 
trade  in  our  town  for  your  farm  and  I  spoke  of  J.  Egleson 
haying  a  stock  of  hardware  and  three  storerooms  com- 
bined that  he  might  trade.  I  spoke  to  Mr.  Egleson  about  it 
and  he  talked  favorable  and  wanted  your  address  to  write 
to  you,  so  when  he  writes  give  him  what  information  you 
can  and  invite  him  to  see  wtat  you  have  and  I  believe  we 
can  make  a  trade  with  him.  Let  me  hear  from  you  whto 
you  get  word  from  him  and  I  will  see  if  I  can't  get  him  to 
go  and  see  what  you  have.  If  his  letter  is  favorable  you 
might  send  me  those  photographs  of  the  farm  and  I  could 
show  hina  what  the  farm  looks  like.  Yours  truly,  O.  K 
Holliday.'* 

Mc  Williams*  reply  to  this  letter  was  written  from  Mon- 
roe, Platte  county,  Nebraska,  under  date  of  January  23, 
1904.  After  excusing  delay,  he  urges  Holliday  to  get 
his  man  to  go  and  see  the  farm,  describes  the  farm  as 
being  all  fenced  and  cross-fenced,  200  acres  under  culti- 
vation, 160  acres  in  hay,  mostly  alfalfa,  balance  pasture. 
He  then  adds:  '1  will  give  him  a  trade  and  put  in  my 
land  at  f50  per  acre.  We  have  a  mortgage  on  it  that 
amounts  to  about  its  cash  value.  There  is  517.70  acres 
according  to  government  patent.    This  mortgage  can  be 


326  NEBRASKA  REPORTS.  [Vol.  76 


Holliday  t.  McWllliams. 


renewed  easily.  The  farm  will  carry  it  easily.  The  ac- 
cretions from  the  river,  mostly  covered  with  grass,  make 
the  farm  about  530  acres.  We  want  pay  for  what  the 
patent  calls  for  although  we  have  a  deed  for  all.  Do 
your  best  and  do  it  quickly.  Have  him  come  up  at  once 
to  see  the  farm  and  if  he  likes  it,  will  go  back  with  him 
and  trade  with  him  if  I  find  his  property  fairly  near 
what  he  says  it  is,  but  he  must  see  my  farm  first  and 
see  if  he  wants  it  or  not,  as  I  mean  just  what  I  say 
and  will  trade  as  I  said  above.  Respectfully,  W.  A. 
McWilliams.  The  land  is  only  three  miles  from  the 
county  seat." 

Under  date  of  January  26,  1904,  the  plaintiff  replied  to 
this  letter,  saying  that  he  thought  that  Mr.  Egleson,  his 
customer,  would  visit  the  land  in  two  or  three  days.  He 
further  states  that  he  understood  from  the  talk  he  had 
with  McWilliams  that  the  land  was  close  to  Columbus 
and  that  some  hotel  there  had  better  be  named  where 
Egleson  could  meet  McWilliams.  He  also  suggests  that 
McWilliams  write  to  Egleson,  telling  him  where  he  would 
meet  him,  and  to  have  Egleson  write  a  day  ahead. 

In  reply  to  this  letter  McWilliams  wrote  the  following: 
''Monroe,  Platte  county,  Nebraska.  O.  K.  Holliday,  Alma, 
Nebraska.  Dear  Sir :  Please  observe  closely  what  I  write. 
I  have  just  received  a  letter  from  Mr.  P.  E.  Herron.  He 
is  asking  me  to  pay  him  a  regular  commission.  Now  I 
cannot  afford  to  allow  him  to  come  in  for  a  commission  for 
I  cannot  afford  to  take  any  lesg.  So  if  you  can  handle  Mr. 
Egleson  and  get  him  away  from  Herron  and  get  Egleson 
and  bring  him  up  and  stop  at  Clothier  Hotel  in  Columbus, 
wire  me  at  Monroe  at  least  a  half  day  in  advance  when 
you  will  be  there  and  I  will  meet  you  there,  take  you  to 
see  the  land  and  bring  you  to  Monroe  where  we  will 
draw  up  the  particulars.  You  urge  me  to  go  back  with 
you  and  I  will  go  and  if  his  property  is  fairly  near  what 
he  says  it  is  I  will  then  and  there  close  the  deal  with  him. 
If  you  cannot,  then  notify  me  by  return  mail  and  if  you 
will  take  ?100  for  your  share  I  will  give  Herron  the  other 
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|200  for  him  to  bring  him.  Let  me  know  without  thi 
least  delay.  Land  is  selling  quite  often  here  for  f 75  pei 
acre.  The  land  I  am  oflfering  is  all  black  sandy  loam 
soil  The  only  thing  that  can  be  said  is  that  the  farm 
was  farmed  by  a  man  who  was  not  able  to  farm  it  last 
year  and  of  course  ie  could  nqt  mow  the  farm  along  the 
roads  and  lanes  ss  he  should.  When  you  get  him  to  Mon- 
roe take  him  to  the  bank  of  Monroe  and  aak  Mr.  W.  Web- 
ster about  the  land." 

In  reply  HoUiday  wrote  under  date  of  January  30,  the 
material  parts  of  the  letter  being  as  follows:  "Now  you 
please  to  pay  close  attention  to  what  I  say  and  that  is  this : 
I  don't  divide  my  commission  with  Mr.  Herron  or  anyone 
else.  Mr.  Herron  is  to  get  his  pay  from  Mr.  Egleson  as 
he  told  me  he  intended  to  pay  him  if  the  deal  waa  made." 
The  letter  further  states  that  the  writer  had  seen  Egleson 
and  that  he  thought  Egleson  would  visit  the  land  the  next 
day. 

Replying  to  this  McWilliams  wrote  a*  follows :  "I  will 
say  in  reply  to  your  letter  just  received,  that  I  will  not 
pay  any  commission  to  anyone  unless  they  are  able  to 
get  their  man  and  keep  them  until  the  deal  is  closed  and 
they  must  help  to  close  it.  So  if  you  are  working  Mr.  H.  J. 
Egleson  for  me  in  this  deal  you  must  keep  at  him  and 
keep  him  in  your  hands  and  you  must  stay  with  him  and 
close  the  deal.  I  am  not  offering  and  do  not  need  any- 
one to  work  me  in  this  deal  or  any  other.  So  if  you 
have  your  man  put  him  up  and  if  you  are  the  means  of 
making  the  trade  I  will  pay  w:hat  we  agreed  upon.  If 
you  are  not  the  means  of  getting  the  trade  with  me  I  will 
pay  you  nothing.  You  must  earn  your  money  if  you  want 
it  In  other  words,  you  must  work  the  deal  through  to 
a  finish  or  you  have  not  earned  your  money." 

A  demurrer  was  interposed  to  the  petition,  which  was 
sustained  by  the  court,  and,  the  plaintiff  electing  to  stand 
on  his  petition,  judgment  was  entered  dismissing  his  case 
and  he  has  brought  the  record  here  for  review.  Defend- 
ant, in  support  of  his  demurrer,  relies  on  section  74,  ch. 
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73,  Comp.  St.  1905,  as  follows:  "Every  contract  tot  the 
sale  of  lands,  between  the  owner  thereof,  and  any  broker 
or  agent  employed  to  sell  the  same,  shall  be  void,  unless 
the  contract  is  in  writing  and  subscribed  by  the  owner 
of  the  land  and  the  broker  or  agent,  and  such  contract 
shall  describe  the  land  to  be^sold,  and  set  forth  the  com- 
pensation to  be  allowed  by  the  owner  in  case  of  sale  by 
the  broker  or  agent" 

In  Bradley  v.  Bower,  5  Neb.  (Unof.)  542,  it  was  held  that 
a  contract  sufficient  to  meet  the  requirements  of  the  stat- 
ute above  quoted  may  be  created  by  letters  between  the 
parties,  and  may  be  sufficient  though  the  same  papers  are 
not  signed  by  both.  We  are  inclined  to  believe  that  the 
letters  above  quoted  from  are  sufficient  to  show  a  con- 
tract of  agency  and  the  amount  of  the  commission  agreed 
upon.  It  is  true  that  McWilliams  does  not,  in  express 
terms,  say  that  he  will  pay  Holliday  ?300  for  finding 
the  party  with  whom  he  may  trade  the  land,  but  in  one 
of  the  letters  he  does  say  that,  if  Holliday  will  take  flOO 
for  his  share,  he  will  give  the  other  |200  to  Herron  if 
Herron  can  secure  Egleson  as  a  customer — ^a  statement 
in  the  nature  of  an  admission  that  ?300  was  the  commis- 
sion agreed  upon — ^and  in  his  last  letter  he  makes  a  dis- 
tinct and  express  agreement  to  pay  the  commission  if 
Holliday  is  the  means  of  securing  a  trade.  The  only  ob- 
jection that  can  reasonably  be  made  to  the  contract  evi- 
denced by  these  letters  is  the  failure  to  specifically  de- 
scribe the  land,  and  this,  we  believe,  under  the  holding 
of  many  courts  in  cases  involving  the  same  principle^  is 
not  fatal  to  the  plaintiflf's  case.  In  actions  brought  for 
the  specific  performance  of  contracts  to  convey  real  estate, 
the  land  must  be  described  in  the  contract  with  such 
clearness  and  accuracy  that  it  can  be  identified  and  its 
boundaries  determined  beyond  the  possibility  of  future 
controversy;  and  yet  there  are  many  cases  in  which  no 
specific  description'  of  the  land  has  been  given,  where  it 
has  been  referred  to  in  general  terms,  in  which  it  has 
been  held  that  the  action  could  be  maintained.    The  rule 
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undoubtedly  is  that  that  is  definite  and  certain  which 
can  be  made  certain  by  parol  proof  which  does  not  con- 
tradict what  appears  in  writing.  As  stated  in  Oerrish  v. 
Towne,  3  Gray  (Mass.)  82: 

"Where  general  terms  only  are  used  to  designate  the 
subject  matter  of  the  agreement  or  conveyance,  or  the 
description  is  of  a  nature  to  call  for  evidence  to  ascertain 
the  relative  situation,  nature  and  qualities  of  the  estate, 
then  parol  evidence  is  not  only  admissible,  but  is  abso- 
lutely essential  to  ascertain  the  true  meaning  of  the  In- 
strument, and  to  determine  its  proper  application  with 
reference  to  extrinsic  circumstances  and  objects.  In  such 
cases  parol  evidence  is  not  used  to  vary,  contradict  or  con- 
trol the  written  contract  of  the  parties,  but  to  apply  it 
to  the  subject  matter,  and  thereby  to  render  certain  what 
would  otherwise  be  doubtful  and  indefinite."  To  the 
same  effect  is  the  holding  of  our  own  court  in  Ballou  v. 
Sherwood^  32  Neb.  666,  and  Adams  v.  Thompson^  28  Neb. 
53;  Ruzicka  v.  Hotovy,  72  Neb.  589. 

It  clearly  appears  from  the  letters  above  quoted  from 
that  photographs  of  the  buildings  had  been  taken  and  that 
the  letters  were  written  in  view  of  these  photographs. 
The  farm  is  described  as  located  three  miles  from  the 
county  seat  (Columbus),  as  fenced  and  cross-fenced,  200 
acres  under  cultivation,  160  acres  in  hay,  mostly  alfalfa, 
and  the  balance  in  pasture;  that  there  are  517.70  acres 
according  to  government  patent,  and  that  by  accretions 
from  the  river  there  are  really  530  acres.  Prom  this 
data  and  from  the  county  records,  it  seems  quite  clear 
that  the  land  could  be  fully  identified  and  a  specific  de- 
scription ascertained. 

We  conclude,  therefore,  that  the  court  erred  in  sus- 
taining the  demurrer  to  the  plaintiff's  petition,  and  recom- 
mend that  the  judgment  be  reversed  and  the  cause  re- 
manded, with  leave  to  the  defendant  to  answer  if  he  be  so 
advised. 


Albbbt,  C,  concurs. 
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By  the  Court:  Pop  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded,  with  leave  to  the  defendant  to  answer 
if  he  be  so  advised. 

Bevbrsed. 


A.  A.  Kannow  &  Sons  v.  Farmers  Cooperative  Shipping 

Association, 

Fujed  Apiol  6,  1906.    No.  14,222. 

1.  Contract:  Misnomeb.     The  contract  upon  which  suit  was  brought 

described  the  plaintiff  as  Farmers  Cooperative  Shipping  Associftr 
tion  of  Alma,  Nebraska,  its  true  name  being  Farmers  Cooperative 
Shipping  Association.  Beld,  That,  if  a  misnomer,  it  was  imma- 
terial under  the  circumstances,  as  the  record  and  the  circum- 
stances under  which  the  contract  was  made  were  conclusive  that 
the  defendants  knew  the  corporate  body  with  which  they  con- 
tracted and  did  business.    1  Thompson,  Corporations,  sec.  294. 

2.  Evidtoce.    No  proof  is  needed  of  admitted  facts. 

3. :   Accounts.    An  expert  accountant  may  testify  to  the  results 

of  an  examination  and  computation  of  complicated  accounts,  the 
books,  checks  or  memoranda  making  up  the  account  being  first 
Introduced  In  evidence.  Bee  Publishing  Co.  v.  World  Publishing 
Co.,  69  Neb.  713. 

Error  to  the  district  court  for  Harlan  county:  Ed  L. 
Adams,  Judge.    Affirmed. 

Starr  d  Reeder,  for  plaintiffs  in  error. 

John  Everson,  contra. 

DUFFIB,  C. 

The  Farmers  Cooperative  Shipping  Association,  a  Kan- 
sas corporation,  brought  suit  against  A.  A.  iCannow  & 
Sons,  alleging  in  its  petition  that  the  parties  entered  into 
a  written  contract,  by  the  terms  of  which  the  defendants 
were  to  purchase  grain,  as  agents  for  the  plaintiff,  from 
August  10,  1903,  to  June  1,  1904;  that  the  grain  was  to 
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be  purchased   and   shipped    from   Alma,  Nebraska,  and 
yicinity,  under  the  control  and  instructions  of  the  plain- 
tiff and  at  prices  fixed  from  time  to  time  as  the  occasion 
demanded;  that  defendants  were  to  receive  one  and  three- 
fourths  cents  a  bushel  for  the  grain  so  bought  and  shipped; 
that  this  employment  continued  until  September  16,  1903, 
when  the  same  was  terminated  by  the  plaintiff,  for  the 
reason  that  the  defendants,  in  violation  of  their  contract 
and  instructions,  wrongfully  and  corruptly  paid  sums 
greatly  in  excess  of  the  amount  they  were  allowed  and 
instructed  by  plaintiff  to  pay  for  wheat;  that  during  the 
time  of  the  continuance  of  the  agency  defendants  pur- 
chased 8,432  bushels  and  19  pounds  of  wheat  which  was 
paid  for  by  checks  drawn  by  the  defendants  upon  the 
funds  of  plaintiff  in  the  Harlan  County  Bank  at  Alma, 
Nebraska;  that  checks  have  been  drawn  and  paid  to 
the  amount  of  f4,749.52;  that  defendants  have  paid  out 
of  plaintiff's  funds  the  sum  of  |373.15  in  excess  of  what 
they  were  authorized  to  pay,  making  a  total  of  |5,122.67 
of  plaintiff's  money  used  by  the  defendants  during  their 
employment     It  is  further  alleged  that  defendants  have 
shipi>ed  to  the  plaintiff  6,919  bushels  of  wheat,  of  the 
value  of  3,726.63  and  no  more,  and  that  they  have  con- 
verted to  their  own  use  and  refused  to  deliver  to  the  plain- 
tiff^ the  remainder  of  the  wheat  so  purchased,  and  have 
refused  to  repay  the  plaintiff  the  sum  of  f373.15  paid 
out  in  excess  of  the  amount  authorized,  all  to  the  plain- 
tiff's damage  in  the  sum  of  fl,248.48,  for  which  judg- 
ment   is    prayed.     The    contract    of    agency    is    in    the 
following  words:  "Alma,  Nebraska,  July  25,  1903.     This 
article  of  agreement  made  and  entered  into  the  day  and 
year  above  written  by  and  between  the  Farmers  Cooper- 
ative Shipping  Association  of  Alma,  Nebraska,  and  A.  A. 
Kannow  &  Sons,  agree  to  buy,  weigh,  receive,  store  and 
ship  grain  for  a  compensation  of  one  and  three-fourths 
cents  per  bushel,  from  the  time  of  the  beginning  to  receive 
the  grain  until  Juno  1,  1904.     This  agreement  being  made 
subject  to  approval  of  C.  B.  Hoffman,  General  Manager, 
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Enterprise,  Kansas.  A.  A.  Kannow,  for  A.  A.  Kannow 
&  Sons.  Geo.  T.  Ashby,  Pres.  P.  O.  S.  A.  E.  E.  Arnold, 
Secy.  P.  C.  S.  A.'* 

The  answer  of  the  defendants  is  qnite  lengthy  and, 
among  other  matters,  alleges  that  the  petition  does  not 
state  a  cause  of  action;  that  there  is  a  defect  of  parties 
plaintiflF,  a  defect  of  parties  defendant^  a  general  denial, 
matters  in  avoidance,  and  two  counterclaims  which  the 
district  court  directed  the  jury  to  disregard.  There  was  a 
judgment  for  the  plaintiff  below  for  |897.67,  and  the  de- 
fendants have  taken  error  to  this  court. 

The  first  point  made  in  the  brief  of  plaintiff  in  error 
is  that  the  action  is  brought  by  a  Kansas  corporation,  while 
the  agreement  upon  which  it  is  based  was  made  by  the  de- 
fendants with  a  Nebraska  corporation.  It  will  be  no- 
ticed that  in  the  agreement  above  set  out  the  Parmers  Co- 
operative Shipping  Association  is  described  as,  "of  Alma, 
Nebraska,*^  while  the  petition  in  the  case  alleges  that  the 
association  is  a  Kansas  corporation.  Nowhere  in  the 
answer  of  the  defendants  is  it  alleged  that  the  agreement 
which  it  made  with  the  Farmers  Cooperative  Shipping 
Association  was  with  a  Nebraska  corporation,  and  the 
only  indication  that  such  is  the  case  is  that  in  the  agree- 
ment the  Parmers  Cooperative  Shipping  Association  is 
followed  by  the  words,  "of  Alma,  Nebraska,"  which  was 
evidently  no  part  of  the  corporate  name  and  was  clearly 
a  mistake  of  the  party  drafting  the  agreement,  as  the  evi- 
dence shows,  without  conflict  or  contradiction,  that  the 
corporation  named  in  the  agreement  is  a  Kansas  corpora- 
tion and  that  such  was  the  understanding  of  every  one 
having  any  connection  with  the  case.  The  answer  of  the 
defendants  clearly  establishes  that  they  were  at  all  times 
aware  that  this  agreement  was  with,  and  what  they  did 
under  it  was  for,  a  Kansas  corporation.  Why  they  should 
attempt  a  defense  excusing  their  nonperformance  of  a 
contract,  and  seek  to  enforce  a  counterclaim  against  a 
party  with  whom  no  contract  was  made,  is  not  explained 
nor  is  it  subject  to  explanation.    The  fact  that  the  words, 
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"of  Alma,  Nebraska,"  followed  the  corporate  name  of  the 
plaintiff  in  the  action  did  not  change  the  character  of  the 
contract  or  the  legal  rights  of  the  parties,  as  long  as  no 
one  was  misled  thereby,  and  all  proceedings  had  under 
the  contract  were  with  full  knowledge  of  the  actual 
status  and  location  of  the  corporation  plaintiff.  It  is 
an  undoubted  rule  that,  where  an  action  is  brought  on  a 
written  instrument  by  one  not  a  party  to  it,  in  order  to 
maintain  a  suit  the  plaintiff's  interest  in  the  instrument 
must  be  made  to  appear  aflftrmatively  by  proper  allega- 
tions in  the  petition.  But  this  rule,  we  think,  has  no 
application  to  this  case,  as  the  party  bringing  the  action 
was  the  real  party  in  interest  and  the  party  with  whom 
defendants  contracted. 

Objections  were  made  to  the  introduction  in  evidence 
of  certain  letters  passing  between  the  defendants  and  O. 
B.  Hoffman,  general  manager  of  the  plaintiff.  The  ob- 
jection was  that  the  letters  were  not  sufficiently  identified 
as  coming  from  the  defendants.  It  appears  from  the 
record  that  an  attachment  issued  in  this,  action  and  was 
levied  upon  certain  real  estate  of  the  defendants.  On  a 
motion  made  to  dissolve  the  attachment  the  letters  re- 
ferred to  were  used  as  evidence,  and  were  placed  in  the 
hands  of  the  court  reporter.  The  attorney  for  the  plain- 
tiff below  afterwards  secured  these  letters  from  the  re- 
porter and  sent  them  to  Mr.  Hoffman  at  Kansas  City, 
where  his  deposition  was  taken  and  the  letters  attached 
as  exhibits.  This  is  clearly  established.  On  the  trial 
of  this  case  Mr.  Kannow  himself  testified  that  the  letters 
turned  over  to  the  court  reporter  on  the  hearing  of  the 
motion  to  dissolve  the  attachment  were,  so  far  as  he  knew, 
all  the  correspondence  that  had  taken  place  between  his 
firm  and  Mr.  Hoffman.  It  thus  stands  admitted  on  the 
record  that  these  letters  were  sent  by  Kannow  &  Sons  to 
Hoffman,  and  it  can  hardly  be  claimed  that  proof  of  ad- 
mitted facts  is  necessary. 

Relating  to  the  character  of  the  grain  purchased  by 
Kannow  &  Sons,  it  need  only  be  stated  that  Mr.  Kannow's 
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own  testimony  shows  that  it  was  wet  and  damp  at  the 
time  of  purchase,  that  it  became  moldy,  and  that  some 
that  remained  upon  his  hands  after  the  termination  of  his 
agency  was  worth  "not  to  exceed  a  half  dollar  a  bushel 
at  top  price,  and  that  some  of  it  was  not  worth  over  25  to 
35  cents — ^w^as  not  equal  to  rye." 

Objection  is  also  made  to  the  evidence  of  Mr.  Senter, 
a  witness  for  the  plaintiff  below,  who  made^  a  computa- 
tion from  the  weigh-checks  issued  by  defendants  to  those 
from  whom  wheat  was  purchased,  and  upon  which  they 
procured  their  pay  from  the  Harlan  County  Bank.  These 
checks  were  in  evidence.  They  were  issued  by  Kannow 
&  Sons,  and  contained  a  statement  of  the  amount  of  wheat 
had  from  the  seller,  the  price  paid,  the  character  of  the 
wheat,  and  other  items  material  to  the  state  of  the  account 
between  the  parties.  It  is  urged  that  this  was  ugurping 
the  province  of  the  jury  who  alone  had  the  right  to  make 
the  computation.  Mr.  Senter  was  the  auditor  of  the  plain- 
tiff corporation  and  an  expert  accountant.  He  was  not 
allowed  to  state  deductions  and  inferences  of  his  own 
judgment,  but  me^;ely  the  result  of  his  computation,  ancl 
we  think,  under  the  authorities,  that  his  evidence  was 
admissible  and  that  the  court  did  not  err  in  receiving  it. 
2  Elliott,  Evidence,  sec.  1053;  Jordan  v.  Osgood,  109 
Mass.  457 ;  Frick  v.  Kahdker,  116  la.  494. 

These  are  the  principal  errors  relied  upon  for  a  re- 
versal of  the  case.  Other  matters  of  minor  importance 
are  discussed,  but  a  careful  examination  of  the  whole 
record  convinces  us  that  there  was  no  prejudicial  error 
requiring  a  reversal  of  the  case,  and  that  the  verdict  of 
the  jury  is  amply  sustained  by  the  evidence  and  might 
have  been  for  a  larger  sum. 

We  recommend  an  afl9rmance  of  the  judgment. 

Albert  and  Jackson,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 
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Catherine  Mabtin  v.  Anthony  Martin. 

Filed  Afbil  5,  1906.    No.  14,223. 

1.  Inatructions:    Pbocedube.    All  instructions  should  be  read  to  the 

jury  in  open  court,  and  where,  after  retiring,  the  jury  desire  fur- 
ther instructions  on  the  law  of  the  case,  they  should  be  brought 
into  court,  there  to  receive  such  instructions.  If,  in  answer  to 
a  request,  further  insructions  are  sent  to  the  Jury  room  by  the 
bailiff  in  cl\arge,  the  record  should  show  the  consent  of  the 
parties  to  this  procedure. 

2.  Adverse  Possession.     One  who  has  acquired  absolute  title  to  land 

by  adverse  possession  for  the  statutory  period  does  not  impair  his 
title  by  thereafter  paying  rent  to  the  owner  of  the  paper  title. 

3.  Deed:  Acknowledgment.    As  between  the  parties  a  deed  of  real 

estate,  not  a  homestead,  is  good  without  being  acknowledged. 

4. :    Deuvebt.    a  delivery  of  a  deed  by  the  grantor  to  a  third 

person  for  the  grantee,  with  directions  to  deliver  it  to  such 
grantee,  constitutes  a  sufficient  delivery  of  a  deed  of  conveyance. 

Error  to  the  district  court  for  Thayer  county:  Leslie 
G.  HuRD,  Judge.    Affirmed. 

M.  8.  Oray,  J.  F.  Peters  and  Mockett  d  Mattley,  for 
plaintiff  in  error. 

'   •> 
Morning^  Berge  d  Ledwith^  M.  H.  Weiss  and  T,  0.  Mar- 
shall^ contra. 

DUFFIB,  0. 

Catherine  Martin,  the  plaintiff  in  error  and  plaintiff  in 
the  court  below,  brought  this  action  in  ejectment  against 
her  son  Anthony  Martin  to  recover  possession  of  the 
northwest  quarter  of  section  17,  township  4,  range  2  west, 
Thayer  county,  Nebraska.  Michael  J.  Martin,  the  de- 
ceased husband  of  the  plaintiff,  was  the  patentee  of  this 
land  and  in  his  will,  which  was  duly  probated  in  the  state 
of  Pennsylvania  where  he  lived  and  died,  and  also  in 
Thayer  county,  Nebraska,  where  the  land  is  situated,  he 
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gave  to  the  plaintiff  a  life  estate  therein.  The  petition 
is  the  usual  i>etition  in  ejectment^  and  the  answer,  in 
addition  to  a  general  denial,  sets  up  the  following  de- 
fenses: That  in  February,  1878,  the  land,  which  was  then 
worth  not  to  exceed  f  500  and  was  wholly  unimproved,  was 
owned  by  Michael  J.  Martin,  the  father  of  the  defendant; 
that  about  that  date  Michael  J.  Martin,  who  was  then 
located  in  Pennsylvania,  proposed  to  the  defendant  that 
he  go  west  and  locate,  and,  as  an  inducement  thereto, 
promised  defendant  the  land  described  in  the  petition  on 
the  condition  only  that  the  defendant  would  locate  in 
the  state  of  Nebraska,  and  remain  and  establish  himself, 
and  improve  the  land  in  question;  that  about  that  time 
the  said  Michael  J.  Martin  made  and  executed  to  the  de- 
fendant a  deed  to  said  land  and  conveyed  the  same  to  the 
defendant  in  fee  simple,  which  deed,  before  its  delivery 
to  the  defendant,  fell  into  the  hands  of  one  John  J.  Martin, 
who  concealed  it  for  many  years,  and  then,  as  a  condition 
of  its  delivery,  undertook  to  extort  money  or  property 
from  the  defendant.  It  is  further  alleged  that  the  de- 
fendant accepted  the  proposal  of  his  father,  and  left  the 
state  of.  Pennsylvania  and  went  to  Thayer  county,, Ne- 
braska, in  February,  1878;  entered  into  possession  of  the 
land  in  dispute,  and  has  ever  since  been  in  the  actual, 
open,  exclusive,  continuous,  hostile,  notorious  and  adverse 
possession  of  the  same;  that  in  1878  he  broke  up  and  put 
the  land  in  cultivation,  and  has  ever  since  cultivated  the 
same,  planted  fruit  and  ornamental  trees  thereon,  and  that 
the  same  is  in  a  high  state  of  cultivation;  that  his  father, 
during  his  lifetime,  made  no  claim  of  ownership,  nor 
did  he  demand  rent  for  said  land,  and  that  since  his 
father's  death  in  1886  the  plaintiff  has  never  demanded 
possession  from  the  defendant  nor  rent  for  use  of  the 
premises.  He  alleges  that  he  has  acquired  title  by  adverse 
possession,  that  the  plaintiff's  action  is  barred  by  the  stat- 
ute of  limitation  and  asks  to  have  his  title  quieted.  The 
reply  was  a  general  denial.  The  jury  returned  a  general 
verdict  for  the  defendant,  and  a  finding  that  at  the  date 


Vol.  76J  JANUAEY  TERM,  1906.  337 


Martin  t.  MartlxL 


of  the  commencement  oif  the  action  defendant  was  the 
owner  and  entitled  to  the  possession  of  the  premises.  The 
jury  also  returned  certain  special  findings  to  the  effect, 
first,  that  in  January,  1878,  Michael  J.  Martin  promised 
and  agreed  to  give  the  defendant  the  land  in  dispute  on 
the  condition  above  set  out,  and  that  the  defendant,  act- 
ing under  such  agreement,  entered  into  the  actual  pos-  / 
session  of  said  land  and  performed  the  condition  of  said 
agreement;  secoijd,  that  Michael  J.  Martin  and  his  wife, 
Catherine,  in  January,  1878,  made  and  executed  a  deed  to 
the  land  in  dispute  to  the  defendant,  that  said  deed  was  de- 
liv^ed  to  John  J.  Martin  for  the  purpose  of  being  delivered 
to  Anthony  Martin,  the  defendant,  and  that  Michael  J.  Mar- 
tin intended  to  have  it  so  delivered;  third,  that  the  defend- 
ant, for  more  than  ten  years  prior  to  the  commencement 
of  the  action,  had  been  in  actual  adverse  possession  of  the 
land  under  a  claim  of  owmership.  Judgment  was  entered 
on  the  verdict  and  special  findings  of  the  jury  in  favor 
of  the  defendant  and  the  plaintiff  has  brought  the  case 
here  for  review. 

After  the  jury  had  been  instructed  and  had  retired  to 
consider  their  verdict,  they  sent  the  following  communi- 
cation to  the  court  by  the  bailiff  having  them  fn  charge : 
*1s  a  will  made  in  one  state  in  force  and  effective  in 
another  state,  the  will  having  been  probated  in  the  state 
in  which  it  was  executed?"  In  relation  to  this  the  record 
contains  the  following :  **And  which  said  request  and  ques- 
tion being  presented  in  open  court,  all  parties  being  repre- 
sented by  counsel,  the  same  was  by  the  court  called  to 
their  attention,  and,  upon  due  consideration  whereof,  the 
court,  upon  his  own  motion  and  in  answer  to  the  above 
question  and  request  of  the  jury,  gave  the  following  in- 
struction in  writing,  said  instruction  being  sent  to  the 
jury  room  by  the  court  through  the  bailiff,  to  wit:  'The 
jury  is  instructed,  in  answer  to  the  attached  question, 
that  the  probate  of  a  foreign  will  in  this  state  is  the 
statutory  and  legal  method  of  proving  the  facts  creating 
a  right  of  inheritance,  and,  when  probated  here  in  Ne- 
25 
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braska,  all  the  righte  thereunder  relate  back  to  the  time 
when  the  same  became  effective  in  the  original  jurisdic- 
tion;^ to  which  act  of  the  court,  in  the  giving  of  such  sup- 
plemental instruction,  the  plaintiff  then  and  there  duly 
excepted,^' 

The  method  of  giving  this  instruction  is  assigned  as 
error.  It  is  urged  that  our  statute  requires  all  instruc- 
tions to  be  in  writing  and  to  be  read  by  the  court  to  the 
jury,  and  much  force  is  placed  upon  section  287  of  the 
code,  to  the  effect  that  if  the  jury,  after  they  retire,  desire 
to  be  informed  as  to  any  part  of  the  law  arising  in  the 
case,  they  may  request  the  officer  to  conduct  them  to  the 
court,  where  the  information  upon  the  point  of  law  shall 
be  given.  The  precise  question  here  presented  has  never 
before  been  raised  and  passed  on  by  the  court.  Aside 
from  the  requirements  of  our  statute,  it  is  a  general  prin- 
ciple, which  obtains  every  where, ,  that  all  instructions  to 
the  jury  shall  be  delivered  in  open  court  11  Ency.  PI. 
&  Pr.  275;  Hopkins  v.  Bishop,  91  Mich.  328,  51  N.  W.  902. 
We  do  not  mean  to  say  that,  where,  as  often  happens, 
the  court  is  engaged  in  a  trial  when  a  request  like  that 
in  question  is  presented,  he  cannot,  by  consent  of  parties, 
send  his  answer  to  the  jury  by  the  bailiff  in  charge  thereof; 
but  the  record  ought  to  show  that  consent  was  given,  in 
order  that  no  controversy  may  thereafter  arise.  The  ex- 
ception taken  by  the  plaintiff  is  not  clear  and  definite, 
the  language  being,  "to  which  act  of  the  court,  in  the 
giving  of  such  supplemental  instruction,  the  plaintiff  then 
and  there  duly  excepted."  It  is  possible  that  this  should 
be  considered  as  an  exception  to  the  method  of  instructing 
the  jury,  instead  of  to  the  substance  of  the  instruction 
given,  and  if  it  be  construed  as  an  exception  to  the  method 
there  can  be  no  doubt  that  the  court  was  in  error  in  pro- 
ceeding as  it  did.  The  error,  however,  was  without  preju- 
dice, in  view  of  the  special  findings  of  the  jury.  Not 
only  did  they  find  that  the  defendant  had  been  in  the 
actual  adverse  possession  of  the  premises  for  more  than 
ten  years  prior  to  the  commencement  of  the  action,  but 
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thej  found  also  that  the  plaintiff  and  her  husband,  dur- 
ing his  lifetime,  made  and  delivered  to  the  defendant  a 
deed  of  the  premises  conveying  to  him  the  fee  title.  In 
this  condition  of  the  case,  any  error  committed  by  the 
court  in  the  manner  of  instructing  the  jury  ui>on  other 
points  in  the  case  is  immaterial. 

Objection  was  made  to  the  introduction  of  the  deed  of 
Michael  J.  Martin  to  the  land  in  controversy,  for  the 
reason  that  the  same  was  acknowledged  before  a  justice 
of  the  peace,  and  no  certificate  was  attached,  as  required 
by  statute,  showing  the  oflftcial  character  of  the  justice. 
The  signatures  of  the  grantors  were  proved.  It  is  familiar 
law  that,  except  in  the  conveyance  of  a  homestead,"  the 
acknowledgment  is  not  essential  to  the  validity  of  a 
deed.  It  only  goes  to  the  right  to  have  the  deed  recorded. 
As  between  the  parties  a  deed  without  any  acknowledg- 
ment is  good. 

Complaint  is  made  of  the  refusal  of  the  court  to  give 
the  following  instruction  asked  by  the  plaintiff :  ^TTou  are 
instructed  that  if  you  find  from  the  evidence  that  the 
defendant  did,  at  any  time  within  ten  years  next  preceding 
the  filing  of  this  suit,  to  wit:  November  — ,  1903,  recog- 
nize or  acknowledge  the  legal  estate  and  right  of  posses- 
sion of  the  plaintiff,  in  any  manner,  by  the  payment  of 
rent  for  the  use  of  said  land  to  plaintiff  or  to  any  other 
person,  or  that  the  defendant  recognized  the  right  of  plain- 
tiff or  any  other  person,  in  any  manner  whatsoever,  by 
the  payment  of  rents,  or  any  acts  of  the  defendant  in  con- 
nection with  said  land,  or  the  use  thereof,  inconsistent  to 
the  claim  of  defendant,  that  he  is  the  owner,  then  the 
claim  of  defendant  that  he  is  the  owner  of  said  land  "by 
adverse  possession  cannot  be  sustained,  and  you  must  find 
the  legal  estate  and  right  of  possession  to  be  in  plaintiff." 
In  argument  it  is  inrvsted  that  any  act  of  the  defendant 
recognizing  ownership  by  the  plaintiff  within  ten  years 
prior  to  the  commencement  of  the  action  defeats  his  claim 
of  title  to  the  land  by  adverse  possession.  There  was  evi- 
•dence  from  which  the  jury  might  have  found  that  the  de- 
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fendant,  at  the  request  of  his  mother,  paid  rent  to  his  sister 
within  ten  years  prior  to  the  commencement  of  the  action, 
but  the  evidence  was  conclusive  that  the  defendant  had  en- 
tered into  possession  of  the  land  in  1878  or  1879,  and  held 
actual  possession  from  that  time  to  the  date  of  the  trial.  If, 
as  he  contends,  and  as  the  jury  were  warranted  in  find- 
ing, his  possession  was  under  a  claim  of  ownership,  then 
his  title  had  accrued  and  become  perfect  many  years  prior 
to  the  commencement  of  the  action.  The  law  is  well 
settled  that  recognition  of  title  in  the  former  owner  by 
one  claiming  adversely,  after  he  has  acquired  a  i)erfect 
title  by  adverse  possession,  will  not  divest  him  of  title.  In 
Biggs  v.  Riley,  113  Ind.  208,  15  N.  E.  253,  it  is  held  that, 
where,  by  open  and  continuous  adverse  possession  of  land 
under  claim  of  ownership  for  over  20  years  by  a  person 
and  his  grantors,  he  has  gained  title  thereto  in  fee,  pay- 
ment of  rent  by  him  thereafter  for  two  years  to  the  i)er- 
son  having  the  paper  title,  and  a  subsequent  survey  pro- 
cured by  the  latter  without  objection  on  the  part  of  the 
former,  will  not  defeat  the  title  already  gained  by  ad- 
verse possession.  In  School  District  v,  Benson^  31  Me. 
381,  52  Am.  Dec.  618,  it  is  said:  "But  the  title,  obtained 
by  disseizin  so  long  continued  as  to  take  away  the  right 
of  entry,  and  bar  an  action  for  the  land  by  limitation, 
cannot  be  conveyed  by  a  parol  abandonment  or  relinquish- 
ment, it  must  be  transferred  by  deed.'*  And  in  London  v. 
Lyman,  1  Phila.  .(Pa.)  465,  it  is  said:  "Adverse  possession 
for  twenty-one  years  is  a  title,  it  cannot  be  defeated  by  a 
subsequent  recognition  of  a  previous  title,  which,  orig- 
inally rightful,  has  lost  that  character  by  a  delay  to  en- 
force if  There  was  no  error  in  refusing  the  instruction. 
Other  instructions  to  the  effect  that  the  jury  must  find 
the  defendant's  possession  to  be  actual,  open,  continuous 
and  adverse  for  at  least  ten  years  next  immediately  pre- 
ceding the  commencement  of  the  action  were  refused,  but 
as  the  court  had  instructed  to  the  same  effect  on  its  own 
motion,  and  also  that  the  burden  was  upop  the  defendant 
to  establish  the  adverse  character  of  his  holding,  there 
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WB8  no  need  of  repeating  the  same  and  no  error  in  re- 
fusing to  do  so. 

In  its  third  instruction  the  court  said  to  the  jury :  *'The 
third  defense  interposed  by  the  defendant  is  that  Michael 
J.  Martin,  now  deceased,  and  his  wife,  Catherine  Martin, 
conveyed  the  premises  to  him  by  deed  of  general  warranty, 
a  copy  of  which  is  attached  to  the  petition,  marked  ^'Ex- 
hibit  A,''  and  that  by  reason  and  by  virtue  of  said  deed 
he  became  seized  of  the  premises  and  is  owner  thereof." 
In  her  brief  the  plaintiff  says:  "As  we  have  pointed  out, 
this  is  contrary  to  the  answer  of  the  defendant,  is  con- 
trary to  the  statement  of  the  case  by  the  court,  and  is  not 
claimed  by  the  defendant  in  instructions  asked  by  him 
of  the  court.  The  answer  simply  pleads  two  defenses: 
First,  a  parol  agreement  to  convey  the  land ;  and,  second, 
the  statute  of  limitations.  The  deed  was  simply  plead  as 
an  incident  to  the  parol  agreement  and  was  not  set  up 
as  a  defense,  and  it  haB  never  been  claimed  by  the  defend- 
ant in  this  case  that  the  deed  was  delivered.''  The  plain- 
tiff must  have  overlooked  the  fourth  paragraph  of  the 
defendant's  answer,  as  follows :  "In  pursuance  of  the  propo- 
sition above  set  forth,  the  said  Michael  J.  Martin,  at  or 
about  the  time  last  aforesaid,  made  and  executed  to  this 
defendant  a  deed  to  the  land  described  in  plaintiffs'  peti- 
tion, a  copy  of  which  deed  is  hereto  attached,  marked  "Ex- 
hibit A,''  and  made  a  part  hereof,  and  thereby  conveyed  to 
this  defendant  an  absolute  title  in  fee  simple  to  the 
premises  described  in  plaintiff's  petition,  which  deed  as 
aforesaid,  before  its  delivery  to  this  defendant,  fell  into 
the  hands  of  one  John  J.  Martin,  who  concealed  it  for 
many  years  and  then,  as  a  condition  of  its  delivery,  under- 
took to  extort  money  or  property  from  this  defendant  as  a 
condition  precedent  to  the. delivery  of  said  deed."  A 
pleading  allying  that  a  deed  was  made  and  executed  suf- 
ficiently pleads  a  delivery,  Broum  v.  Westerfield^  47  Neb. 
399,  and  there  was  evidence  to  sustain  a  finding  by  the 
jury  that  the  deed  was  actually  delivered  by  the  grantors 
to  John  J.  Martin,  with  directions  to  deliver  it  to  the 
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defendant.  That  this  is  the  theory  upon  which  the  case 
was  tried  is  evident  from  the  third  instruction  of  the 
court,  in  which  he  informed  the  jury  that,  in  order  to  be 
eflfective  to  pass  title,  a  deed  must  be  delivered,  and  that 
a  delivery  must  .be  shown  by  a  fair  preponderance  of  the 
evidence;  and  if  the  deed  was  delivered  by  Michael  J. 
Martin  to  defendant  Anthony  Martin,  either  by  himself  or 
by  some  one  authorized  land  directed  to  do  so)  it  would 
be  sufficient. 

It  is  insisted  that  the  judgment  and  verdict  are  not 
supported  by  the  evidence.  The  witnesses  contradicted 
each  other  on  many  material  points  and  there  are  letters 
in  the  record,  signed  by  the  defendant,  .addressed  to  his 
mother  and  other  relatives,  which  are  not  fully  and  clearly 
explained.  It  is  quite  well  established  that  the  defend- 
ant cannot  write  except  to  sign  his  own  name^  and  that 
these  letters  were  written  by  his  wife,  some  of  them  without 
his  knowledge  or  at  least  not  at  his  dictation  or  direction. 
These  letters  point  quite  clearly  to  a  recognition  of  his 
mother's  title,  and  the  explanation  is,  as  above  stated, 
that  they  were  written  without  his  direction  or  consent. 
There  is  also  evidence  of  his  payment  of  rent,  but  not 
before  the  statute  of  limitations  ran  in  his  favor,  provided, 
as  found  by  the  jury,  he  has  asserted  title  to  the  land  in 
question  since  his  occupancy  in  1878  or  1879.  On  the 
other  hand,  there  is  evidence  tending  to  show  that  he 
visited  his  father  just  prior  to  his  death  in  1886,  and  was 
then  told  that  this  land  was  his,  and  that  the  deed  had 
been  delivered  to  John  J.  Martin  for  delivery  to  him,  and 
that  he  received  letters  to  the  same  effect  directing  him  to 
request  delivery  of  the  deed  from  his  brother  John.  There 
is  also  evidence  tending  to  show  that  the  plaintiflF  had 
stated,  after  the  dismissal  of  another  action  involving  title 
to  this  land,  that  they  had  always  intended  this  tract  for 
the  defendant;  that  the  land  was  his  and  that  she  would 
not  have  brought  an  action  had  she  not  been  persuaded 
by  some  of  her  other  children.  Probably  we  would  have 
been  better  satisfied  with  a  verdict  for  the  plaintiff^  but 
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from  the  conflicting  and  contradictory  testimony  given 
by  witnesses  who  were,  to  a  certain  extent,  interested  in 
the  result,  some  of  whom,  we  regret  to  say,  must  have  testi- 
fied knowingly  to  facts  which  had  no  existence,  as  the 
conflicting  statements  could  not  possibly  have  been 
through  error  or  forgetfulness  on  their  part,  it  is  a  case 
in  which  the  facts  and  the  credibility  of  the  witnesses  arQ 
particularly  suited  for  the  determination  of  a  jury,  who 
saw  and  heard  the  witnesses  and  who  were  more  or  less  ac- 
quainted with  many  of  them.  Under  the  rule  so  well  and 
loBg  established,  that  this  court  will  not  set  aside  the 
verdict  of  a  jury  found  on  conflicting  evidence,  regardless 
of  our  own  opinion  of  what  the  verdict  should  be,  we  can- 
not interfere  with  the  findings  of  the  jury. 

The  petition  in  error  contains  more  than  100  assign- 
ments. We  cannot  attempt  to  notice  them  all,  and  many 
of  them  relate  to  the  same  matter.  The  special  findings, 
we  think,  dispose  of  the  matters  material  to  a  disposition 
of  the  case.  That  there  were  some  rulings  on  questions 
of  evidence  which  were  technically  incorrect  may  be  true, 
but  these  errors  could  have  no  weight  with  the  findings 
of  the  jury  on  the  question  of  the  making  and  delivery  of 
a  deed  to  the  premises  by  defendant's  father,  and  the  find- 
ing on  that  question  is  conclusive  of  the  case. 

We  recommend  an  affirmance  of  the  judgment 

Albert  and  Jaokson,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 
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Modern  Woodmen  of  Amerioa  v.  Lizzie  Wimon. 

FnxD  Apbil  5,  1906.    No.  14,225. 

L  Iiuiaranoey  Application  for:  Constbuction.  Questions  in  an  ap- 
plication for  insurance  which,  with  the  assured's  answers  thereto, 
are  made  a  part  of  the  contract  of  insurance  are  to  be  construed 
most  strongly  against  the  Insurer. 

2.  Good  Faith:  Qxtebtion  fob  Jubt.  Where  such  questions  are  bo 
framed  or  placed  that  the  assured  may  have  honestly  mistaken 
their* true  import,  and  gave  answers  thereto  which  are  in  fAct 
untrue,  but  true  as  he  may  have  reasonably  understood  the  Ques- 
tions, it  is  for  the  Jury  to  say,  in  the  light  of  the  entire  transac- 
tion, whether  in  making  his  answers  he  acted  honestly  and  in 
good  faith,  and  without  intention  to  misrepresent  or  conceal  any 
material  fact 

8.  ApplicatioiL:  Answebb.  In  answer  to  a  question  in  such  applica- 
tion calling  for  the  names  of  the  ailments  for  which  the  assured 
has  been  treated  and  the  names  of  the  physicians  who  treated  him 
therefor,  the  assured  is  not  required  to  give  the  name  of  every 
ailment,  however  trifling,  or  of  every  physician  he  has  consulted, 
but  may  confine  his  answer  to  such  ailments  as  are  of  a  serious 
character. 

4.  Bvidenee  examined,  and  held  sufficient  to  sustain  la  finding  that  the 
answers  of  the  assured  were  given  honestly,  in  good  faith,  and 
without  any  intention  to  deceive  the  Insurer. 

Eerob  to  the  district  court  for  Pierce  county:  Guy  T. 
Graves,  Judge.    Affirmed. 

Talbot  &  Allen  and  B.  D.  Smithy  for  plaintiff  in  error. 

Bamhwrt  d  Free  and  W.  W.  Quivey,  contra. 

Ajlbert,  0. 

This  is  an  action  on  a  beneficiary  certificate  issued  to 
the  plaintiff's  husband  by  the  defendant,  a  fraternal  in- 
surance association,  in  which  the  plaintiff  is  named  as  the 
beneficiary.  The  application  upon  which  the  certificate 
was  issued  was  made  by  the  assured  on  the  22d  day  of 
January,  1902,  and  is  in  writing  on  a  blank  furnished  by 
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the  association.  The  blank  application  contained  a  large 
number  of  questions  which  the  assured  was  required  to 
answer,  a  blank  space  for  his  answer  following  each  ques- 
tion. Among  the  questions  and  answers,  shown  by  the 
application,  are  the  following : 

"(14)  Have  you  within  the  last  seven  years  been  treated 
by  or  consulted  any  physician,  or  physicians,  in  regard 
to  personal  ailment?"  "Yes."  "If  so,  give  dates,  ailment, 
and  physician's  or  physicians'  name  and  address."  "1900, 
Dr.  Allen.    Grip." 

"(15)  Are  you  now  of  sound  body,  mind,  and  health, 
and  free  from  disease  or  injury,  of  good  moral  character 
and  exemplary  habits?"    "Yes." 

"(21)  Have  you  been  an  inmate  of  any  infirmary,  sani- 
tarium, retreat,  asylum  or  hospital?"    "No." 

Then  follows  this  statement :  "I  have  verified  each  of  the 
foregoing  answers  and  statements  from  1  to  28,  both  in- 
clusive, adopt  them  as  my  own,  whether  written  by  me  or 
not,  and  declare  and  warrant  that  they  are  full,  complete, 
and  literally  true,  and  I  agree  that  the  exact  literal  truth 
of  each  shall  be  a  condition  precedent  to  any  binding  con- 
tract issued  upon  the  faith  of  the  forgoing  answers.  I 
further  agree  that  the  forgoing  answers  and  statements, 
together  with  the  preceding  declaration,  shall  form  the 
basis  of  the  contract  between  me  and  Modern  Woodmen 
of  America,  and  are  offered  by  me  as  a  consideration  for 
the  contract  applied  for,  and  are  hereby  made  a  part  of 
any  benefit  certificate  that  may  be  issued  on  this  applica- 
tion, and  shall  be  deemed  and  taken  as  a  part  of  such 
certificate;  that  this  application  may  be  referred  to  in  said 
benefit  certificate  as  the  basis  thereof,  and  that  ihey  shall 
be  construed  together  as  one  entire  contract." 

The  application  is  attached  to  the  certificate  and  is  ex- 
pressly made  a  part  of  the  contract  evidenced  thereby. 
The  certificate  contains  these  express  provisions:  "That 
the  Modem  Woodmen  of  America  is  a  fraternal-bene- 
ficiary society,  incorporated,  organized  and  doing  busi- 
ness under  the  laws  of  the  state  of  Illinois,  and  legally 
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transacting  such  business  in  the  state  where  said  member 
resides;  that  the  application  for  membership  in  this  so- 
ciety made  by  the  said  member,  a  copy  of  which  is  hereto 
attached  and  made  part  hereof,  together  with  the  report 
of  the  medical  examiner  which  is  on  file  in  the  office  of 
the  head  clerk,  and  is  hereby  referred  to  and  made  part 
of  this  contract,  is  true  in  all  respects,  and  that  the 
literal  truth  of  such  application,  and  each  and  every  part 
thereof,  shall  be  held  to  be  a  strict  warranty  and  to  form 
the  only  basis  of  the  liability  of  this  society  to  such  mem- 
ber, and  to  his  beneficiary  or  beneficiaries,  the  same  as 
if  fully  set  forth  in  this  benefit  certificate.  (2)  That  if 
said  application  shall  not  be  literally  true  in  each  and 
every  part  thereof,  then  this  benefit  certificate  shall,  as  to 
the  said  member,  his  beneficiary  or  beneficiaries,  be  abso- 
lutely null  and  void."  The  assured  died  on  the  14th  day 
of  December,  1902,  a  little  less  than  eleven  months  after 
the  date  of  his  application.  Payment  on  the  certificate 
was  refused,  hence  this  suit.  The  defense  now  relied  ujwn 
is  that  the  answers  hereinbefore  set  out,  of  the  assured 
to  questions  in  the  application  made  by  him,  were  made 
by  him  in  r^ard  to  matters  within  his  knowledge  and  ma- 
terial to  the  risk,  and  that  such  answers  are  incomplete 
and  untrue. 

It  conclusively  appears  from  the  evidence  that  the  as- 
sured suffered  from  some  bodily  ailment  from  late  in  1899 
to  midsummer  of  the  following  year.  During  that  period 
he  was  treated,  successively,  by  Dr.  Alden,  who  is  men- 
tioned in  the  answer  numbered  14,  and  four  or  five  other 
physicians.  About  ten  days  of  the  latter  part  of  this 
period  the  assured  was  treated  at  the  home  of  one  of  the 
physicians  in  the  city  of  Norfolk.  Whatever  may  be  the 
proper  designation  of  the  place  in  which  he  was  treated  at 
that  time,  in  the  evidence  it  is  sometimes  designated  as  a 
sanitarium,  and  again  as  the  home  of  the  doctor.  He  left 
the  doctor's  home  or  sanitarium  the  latter  part  of  June, 
1900,  and  according  to  the  doctor's  evidence  he  was  cured 
of  his  ailment,  and  practically  sound  and  well.    From  that 
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time  until  the  date  of  his  application  he  was  engaged  in 
farming  and  other  heavy  work,  and  the  evidence  would  sus- 
tain a  finding  that,  to  himself  and  others,  he  seemed  to  be 
in  good  health.  There  is  considerable  conflict  in  the  evi- 
dence as  to  the  nature  and  severity  of  the  ailment  for  which 
the  assured  was  treated  during  the  period  mentioned. 
Some  of  the  physicians  testified  that  it  was  pernicious 
anemia,  which  is  classified  as  an  incurable  disease;  others 
that  it  was  merely  jaundice,  and  readily  yielded  to  treat- 
ment. It  is  inferable  from  the  evidence  that  whatever  may 
have  been  the  technical  name  of  the  ailment,  or  its  nature, 
it  originated  in  an  attack  of  la  grippe.  The  evidence  also 
leaves  room  for  a  difference  of  opinion  as  to  the  nature  of 
the  ailment  of  which  the  assured  died;  one  line  of  testi- 
mony tending  to  show  that  it  was  pernicious  anemia,  an- 
other that  he  died  of  an  ailment  resulting  from  injuries  re- 
ceived after  his  application  had  been  accepted.  The  jury 
returned  a  verdict  for  the  plaintiff,  and  from  a  judgment 
rendered  thereon  the  defendant  prosecutes  error.  The 
court  submitted  the  case  to  the  jury  on  the  theory  that  in- 
complete or  untrue  answers  to  questions  in  the  application 
would  not  defeat  a  recovery  on  the  certificate  unless  such 
answers,  or  some  of  them,  were  intentionally  incomplete  or 
false  and  made  with  intent  to  deceive.  Whether  that  theory 
is  sound  is  the  question  now  presented  by  the  record. 

The  theory  upon  which  the  trial  court  submitted  the 
cause  is  now  vigorously  assailed ;  the  defendant  contending 
that  the  honesty  and  good  faith  of  the  assured  in  making 
the  answers  in  question  are  eliminated  from  the  case  be- 
cause such  answers  are  in  regard  to  matters  which  were 
within  the  personal  knowledge  of  the  assured  and  untrue. 
In  support  of  this  contention  the  defendant  invokes  the 
rule  announced  in  Royal  Neighbors  t?.  Wallace,  73  Neb. 
409,  which  is  as  follows: 

"An  untrue  answer  in  an  application  for  life  insurance 
in  r^ard  to  matters  which  are  shown  to  be  within  the 
knowledge  of  the  applicant  and  are  material  to  the  risk 
will  avoid  the  policy/' 
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In  that  case  a  distinction  was  shown  between  untrue  an- 
swers in  regard  to  matters  of  opinion  or  judgment  and 
those  in  regard  to  matters  shown  to  have  been  within  the 
knowledge  of  the  applicant,  and  the  court  reached  the 
conclusion  that  the  former,  if  made  in  good  faith  and  with- 
out intention  to  deceive,  would  not  avoid  the  policy,  but 
that  the  latter,  if  material  to  the  risk,  would  defeat  a  re- 
covery. But  while  the  doctrine  announced  in  that  case 
would  necessarily  eliminate  the  question  of  the  good  faith 
and  honesty  of  the  assured  as  to  untrue  answers  in  r^ard 
to  matters  within  his  knowledge,  it  Would  not  eliminate  the 
question  of  his  honesty  and  good  faith  as  to  the  construc- 
tion to  be  placed  upon  the  questions  propounded  in  the 
application.  Every  practitioner  knows  that  it  frequently 
happens  that  an  apparently  false  answer  is  given  to  a  ques- 
tion simply  because  the  witness  gathers  a  different  mean- 
ing from  the  question  than  that  his  interrogator  intended 
to  convey.  Hence,  ordinarily,  the  first  question  that  arises 
when  the  truthfulness  of  an  answer  is  challenged  is 
whether  the  party  giving  the  answer  understood  the  ques- 
tion. The  assured  is  dead  and  is  not  here  to  explain  why 
he  answered  as  he  did.  The  questions  are  not  of  his 
framing,  but  of  the  defendant's,  thought  out  and  elab- 
orated in  the  quiet  of  an  office,  where  every  word  was  ex- 
amined and  carefully  weighed.  The  assured  was  a  farmer, 
and  many  of  the  words  and  the  combinations  in  which 
they  were  used  undoubtedly  were  new  to  him.  Under  such 
circumstances  it  is  highly  probable  that  the  assured  failed 
to  grasp  the  true  import  of  some  of  the  questions.  As  the 
questions  are  made  a  part  of  the  contract  and  were  pre- 
pared by  the  defendant,  they  should  be  construed  most 
strongly  against  it  Connecticut  Fire  Ins.  Co.  v.  Jeary,  60 
Neb.  338.  And  where  any  of  such  questions  are  so  framed 
or  placed  that  the  assured  may  have  honestly  mistaken 
their  true  import,  and  gave  answers  thereto  which  are  in 
fact  untrue  but  true  as  he  may  have  reasonably  understood 
the  questions,  it  is  for  the  jury  to  say,  we  think,  in  the  light 
of  the  entire  transaction,  whether  in  making  his  answers 
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he  acted  honestly  and  in  good  faith,  and  without  intention 
to  miflrepresent  or  conceal  any  material  fact 

Applying  the  foregoing  rule  to  question  numbered  14, 
and  the  answer  thereto,  which  we  repeat:  "Have  you 
within  the  last  seven  years  been  treated  by  or  consulted  any 
physician,  or  physicians,  in  regard  to  personal  ailment?" 
"Yes."  "If  so,  give  dates,  ailment  and  physician's  or  physi- 
cians' name  and  address."  "1900.  Dr.  Alden.  Grip." — in 
the  first  place  it  is  somewhat  involved,  consisting  in  fact  of 
five  questions.  It  is  followed  by  a  space  for  an  answer 
which  is  barely  sufficient  to  give  the  name  and  address  of 
one  physician,  ailment  and  date.  We  have  already  shown 
that  the  assured  was  ill  from  the  latter  part  of  1899  until 
near  the  middle  of  the  following  summer,  and  that  the  ill- 
ness apparently  began  with  an  attack  of  la  grippe.  His 
illness  during  that  period  was  practically  continuous,  and 
it  is  not  surprising  that  he  should  consider  la  grippe  as 
the  ailment  from  which  he  suffered  during  the  whole 
period.  However,  in  another  part  of  the  application, 
when  asked  whether  he  ever  had  jaundice,  the  assured  re- 
ferring to  the  same  illness  answered,  "Yes."  But  the  evi- 
dence shows  that  the  assured,  as  well  as  some  of  his  physi- 
cians, considered  that  during  the  whole  period  he  was. 
suffering  from  some  of  the  consequences  of  the  attack  of 
la  grippe.  Dr.  Alden  was  one  of  the  physicians  who  at- 
tended him  during  that  period,  and  was  also  the  medical 
examiner  of  the  local  lodge  who  took  the  application. 
In  his  report  on  the  examination  of  the  assured  for 
membership  he  made  a  somewhat  extended  statement 
in  regard  to  the  assured's  answer  that  he  had  had 
jaundice.  Taking  into  account  the  nature  of  the  ques- 
tion, which  might  leave  some  doubt  in  the  ordinary 
mind  as  to  whether  it  called  for  the  name  of  each  physi- 
cian who  had  attended  the  assured  during  the  same 
spell  of  sickness,  the  limited  space  left  for  the  answer, 
which  is  of  itself  a  hint  that  the  answer  be  brief,  and  that 
at  the  date  of  the  application  the  assured  was  apparently 
in  sound  health,  it  is  not  an  unreasonable  inference  that, 
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in  giving  a  general  designation  of  the  ailment  with  which 
he  had  been  afflicted  during  that  period,  the  date,  and  the 
name  of  an  attending  physician  wjio  could  furnish  infor- 
mation with  respect  to  it,  the  assured  honestly  supposed 
that  he  had  given  all  the  information  sought  to  be  elicited, 
and  had  made  a  full  and  complete  answer  to  the  question. 
Besides,  the  defendant  itself  would  seem  to  have  inclined 
to  that  view  because,  while  a  subsequent  answer  showed 
that  the  assured  had  had  jaundice,  and  the  medical  ex- 
aminer forwarded  a  statement  with  respect  to  that  answer 
with  the  application,  the  defendant  with  the  knowledge  of 
the  fact  before  it  that  the  answer  to  question  14  was  not 
full  and  complete  made  no  objection  on  that  ground,  but 
accepted  the  assured  and  issued  the  certificate.  In  view  of 
all  these  facts  and  the  circumstances  surrounding  the 
transaction  we  think  it  was  for  the  jury  to  say  whether 
the  assured^s  answer  to  question  14  was  made  honestly  and 
in  good  faith,  and  without  any  intention  to  deceive  the  de- 
fendant Besides,  courts  have  not  been  disposed  to  hold 
the  assured  to  a  high  d^ree  of  strictness  with  respect  to 
questions  of  this  character.  It  is  well  settled  that  in 
answer  to  such  questions  the  assured  is  not  required  to 
give  the  name  of  every  physician  he  has  consulted  or  every 
ailment  for  which  he  has  been  treated  but  may  restrict  his 
answer  to  serious  ailments.  Blumenthal  v,  Berkshire  Life 
Ins.  Co.,  134  Mich.  216,  96  N.  W.  17,  and  cases  cited. 

In  the  next  question :  "Are  you  now  of  sound  body,  mind 
and  health,  and  free  from  disease  and  injury,  of  good  moral 
character  and  exemplary  habits?" — the  space  left  for  the 
answer  is  barely  sufficient  for  the  word,  "Yes."  This 
clearly  shows  that  the  company  required  a  categorical  an- 
swer. The  question  itself  shows  that  it  called  for  the 
opinion  of  the  applicant.  The  applicant  at  that  time,  so 
far  as  is  disclosed  by  the  evidence,  may  have  been,  or  at 
least  may  reasonably  have  supposed  himself  to  be,  in  good 
health  and  free  from  disease.  The  space  left  for  his  answer 
precludes  the  idea  that  it  was  intended  that  he  should  give 
a  history  of  his  past  ailments.     There  is  nothing  in  the 
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record  that  would  warrant  the  court  in  holding  that  the 
answer  was  not  given  in  good  faith  and  according  to  the 
applicant's  condition  as  he  understood  it  at  that  time. 

We  come  now  to  the  last  question:  (21)  "Have  you  been 
an  inmate  of  an  infirmary,  sanitarium,  retreat,  asylum  or 
hospital?"  The  space  left  for  the  answer  to  that  question 
also  indicates  that  the  association  required  a  categorical 
answer,  and  the  answer  is,  "No."  We  have  seen  that  the 
assured  in  1900  was  treated  at  the  home  or  sanitarium  of 
a  certain  physician  for  a  period  of  about  ten  days.  We 
have  also  seen  that  this  place  is  sometimes  referred  to  as 
the  home  of  such  physician  and  sometimes  as  his  sani- 
tarium. This  physician  testified  that  he  had  treated  the 
assured  in  June,  1900,  in  the  city  of  Norfolk^  and,  when 
asked  at  what  particular  place  in  that  city,  answered,  "At 
my  sanitarium  at  my  home."  When  asked  if  he  main- 
tained a  hospital  or  sanitarium  in  that  city,  he  answered, 
"I  did  in  the  year  1901,"  the  year  following  'his  treatment 
of  the  assured.  Taking  this  evidence  all  together,  we  infer 
that  at  the  time  the  assured  was  treated  by  this  physician  in 
Norfolk,  the  place  where  he  was  treated  was  not  commonly 
known  as  a  hospital  or  sanitarium,  but  merely  as  the  doc- 
tor's private  home  where,  in  special  cases,  he  received 
patients  for  treatment.  And  it  is  highly  probable  that  the 
assured  knew  the  place  by  the  name  by  which  it  was  com- 
moiily  known  and  that  he  would  have  been  surprised  had 
he  been  told  that  by  entering  the  doctor's  private  home  for 
treatment  he  became  an  inmate  of  "an  infirmary,  sanita- 
rium, retreat,  asylum  or  hospital."  The  question  immedi- 
ately preceding  the  one  under  consideration,  "Have  you 
ever  taken  any  treatment  for  tobacco,  morphine,  cocaine  or 
opium  habit?" — throws  some  light  upon  the  construction 
which  the  assured  placed  upon  the  inquiry  as  to  whether 
he  had  ever  been  an  inmate  of  an  infirmary,  etc.  It  car- 
ries with  it  a  suggestion  of  the  popular  conception  of  the 
institutions  where  such  habits  are  commonly  treated, 
which  is  entirely  different  from  that  of  the  private  home  of 
a  physician  where  patients  are  occasionally  received  for 
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treatment  We  consider  the  evidence  ample  to  warrant  a 
finding  that  the  assured's  answer  to  the  question  under 
consideration  was  given  in  good  faith  and  truthfully,  as 
he  understood  the  question.  It  is  true  the  jury  found 
specially  that  the  place  was  a  sanitarium,  but  that  is  a 
mere  matter  of  a  difference  in  definitions,  and  does  not 
necessarily  contradict  the  general  finding  that  the  as- 
sured's  answers  were  given  honestly,  in  good  faith,  and 
without  any  intention  to  deceive. 

Complaint  is  made  of  the  refusal  of  the  court  to  give 
certain  instructions  tendered  by  the  defendant,  but  aa  such 
instructions,  each  and  all,  conflict  with  the  theory  upon 
which  the  court  suT[)mitted  the  case,  and  which,  in  our  judg- 
ment, was  the  proper  theory  upon  which  to  submit  it,  they 
require  no  extended  notice  at  this  time. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed* 

DuFPiB  and  Jackson,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affibmbd. 


Chaeles  Hbrpolshbimbb  v.  John  P.  Chwstophhb.* 

Filed  Apbil  5,  1906.    No.  14,028. 

Contract:  Abandonment.  A  contract  wlU  be  treated  as  abandoned, 
where  the  acts  of  one  party,  inconsistent  with  its  existence,  are 
acquiesced  in  by  the  other. 

Erbob  to  the  district  court  for  Lancaster  county:  Lin- 
coln Frost,  Judge.    Reversed. 

Bicketts  d  Ricketta,  for  plaintiff  in  error. 

George  W,  Berge,  contra. 
*  Rehearing  allowed.    See  opinion,  p.  355,  fM>at. 
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Jackson,  0. 

The  plaintiff  in  error  is  the  owner  of  a  farm  of  480  acres 
in  Lancaster  county.  In  November,  1901,  he  leased  the 
premises  to  the  defendant  in  error  for  the  period  of  one 
year,  commencing  March  1,  1902.  The  lease  was  in  writ- 
ing and  contained  no  covenants  to  pnt  the  defendant  in 
error  in  possession,  nor  for  the  quiet  enjoyment  thereof. 
The  rent  was  payable  in  cash  at  stated  periods  and  promis- 
sory notes  were  given  for  the  amount  agreed  upon.  At 
that  time  another  tenant  was  in  possession  under  a  writ- 
ten lease,  terminating  on  the  date  at  which  the  defendant's 
lease  commenced.  The  tenant  in  possession  refused  to 
surrender  the  premises  on  the  termination  of  his  lease  and 
the  landlord  instituted  forcible  detention  proceedings  and 
had  judgment  for  possession  on  March  18-,  1902.  The  ten- 
ant appealed  to  the  district  court,  gave  the  statutory  bond, 
and  remained  in  possession,  and  thereupon  the  defendant 
in  error  on  April  4,  1902,  demanded  a  return  of  the  notes 
given  by  him  in  payment  of  rent  for  the  period  covered  by 
his  lease.  The  notes  were  canceled  and  surrendered.  On 
May  24, 1902,  the  forcible  detention  case  was  heard  on  ap- 
peal in  the  district  court,  where  judgment  was  rendered  by 
agreement  in  favor  of  the  landlord,  and  thereafter  the  de- 
fendant in  ferror  sued  the  plaintiff  in  error  for  damages 
because  of  an  alleged  violation  of  the  terms  of  his  lease. 
His  right  to  recover  was  based  upon  an  all^ation  of  the 
refusal  of  the  landlord  to  give  him  possession  of  the  prem- 
ises at  the  beginning  of  his  term,  and  the  action  so  brought 
proceeded  to  trial  upon  that  issue.  At  the  close  of  the 
plaintiff's  evidence  the  defendant  moved  for  a  directed 
verdict  Before  a  ruling  on  this  motion,  the  plaintiff 
asked  and  procured  leave  of  court  to  amend  his  petition. 
By  the  amended  petition  the  right  to  recover  was  based 
upon  an  allegation  of  a  prior  outstanding  lease  to  the 
tenant  in  possession.'  Issues  were  joined  upon  that  al- 
legation, plaintiff  was  permitted  to  reopen  his  case  and 
introduced  further  evidence  in  support  of  that  issue.  The 
26 
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trial  resulted  in  a  verdict  and  judgment  for  the  plaintiff, 
and  the  defendant  prosecutes  error. 

Several  questions  are  presented  by  the  record,  but  the 
most  important  and  controlling  one,  in  our  judgment, 
arises  out  of  the  acts  of  the  defendant  in  error  in  de- 
manding the  return  of  his  notes,  and  as  a  result  the 
cancelation  of  his  lease.  Prior  to  the  surrender  of  the 
notes  some  negotiations  were  had  between  the  parties 
looking  to  a  settlement  of  the  controversy,  and  the  de- 
fendant in  error  made  some  claim  for  damages,  and  his 
demands  in  that  respect  were  discussed  between  defendant 
in  error  and  a  son  of  the  plaintiff  in  error,  with  coun- 
sel. These  negotiations,  however,  terminated  in  a  per- 
emptory demand  for  the  return  of  the  notes.  Such  de- 
mand and  compliance  amounted,  in  our  judgment,  to 
an  abandonment  of  the  contract  by  mutual  consent.  The 
provisions  of  the  contract  no  lonjger  remained  in  force, 
they  could  not  be  binding  on  one  party  unless  they  were 
equally  binding  on  the  other.  The  rule  is  that  a  con- 
tract will  be  treated  as  abandoned,  where  the  acts  of 
1  one  party,  inconsistent  with  its  existence,  are  acquiesced 
in  by  the  other.  Hall  v.  Eccles,  46  Neb.  880.  Certainly 
no  right  of  possession  to  the  leased  premises  thereafter 
existed  in  favor  of  the  defendant  in  error,  and  in  that 
behalf  it  is  worthy  of  notice  that  a  large  portion  of  the 
demand  for  damages  accrued  after  the  abandonment  of 
the  contract,  and  the  rule  is  that,  in  an  action  by  a  ten- 
ant against  his  landlord  for  an  interruption  of  the  tenant's 
right  of  possession,  failure  to  prove  that  he  had  a  con- 
tinuous right  of  possession  is  fatal  to  the  tenant's  case. 
Ives  V.  Williams,  53  Mich.  636. 

We  are  convinced  that  the  judgment  of  the  district  court 
was  wrong,  and  we  recommend  that  the  judgment  be 
reversed  and  the  cause  remanded. 

DUFFEB  and  AiiBEET,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
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opinion^  the  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded. 

Bevbbsed. 

The  following  opinion  on  rehearing  waB  filed  March  21, 
1907.    Judgment  of  reversal  adhered  to: 

1.  Iiease:    Covenaivt.    Ordinarily  there  is  an  implied  covenant  in  a 

lease  that  the  demised  premises  shall  be  open  to  entry  by  the 
lessee  at  the  time  fixed  in  the  lease  as  the  beginning  of  the  term. 

2.  The  measure  of  damages  for  a  breach  of  this  implied  covenant  is 

the  difference  between  the  rental  value  of  the  premises  and  the 
rent  reserved  in  the  lease.  The  lessee  may  also  recover  suth 
special  damages  as  he  pleads  and  proves  to  have  necessarily  re- 
sulted from  the  breach  of  the  agreement. 

3.  Question  for  Jury.   Under  the  evidence  in  this  case,  held  that  the 

question  whether  the  plaintiff  rescinded  the  contract  and  aban- 
doned the  claim  to  damages  should  be  submitted  to  the  Jury. 

Lbtton,  J, 

A  brief  statement  of  the  facts  in  this  case  and  of  the 
proceedingsat  the  trial  is  contained  in  the  former  opinion, 
ante,  p.  352.     The  plaintiff  bogan  the  action  upon  the 
theory  that  there  was  an  implied  covenant  on  the  part  of 
the  lessor,  Herpolsheimer,  to  put  the  lessee,  Christopher, 
into  possession  of  the  demised  premises  when  the  term 
began,  and  that,  since  he  was  kept  out  of  possession  by  a 
former  tenant  wrongfully  holding  over,  he  was  entitled 
to  recover  damages  for  a  breach  of  the  implied  covenant 
The  defendant  contends  that 'no  such  covenant  is  implied 
and  that  the  lessor  is  not  compelled  to  eject  a  wrong- 
doer for  the  benefit  of  the  lessee;  that  it  is  the  lessee's 
duty,  if  he  desires  i)ossession,  to  procure  it  himself  by 
virtue  of  the  right  granted  him  by  the  lease,  and,  hence, 
that  no  right  of  action  for  damages  accrues  for  the  fail- 
ure of  the  lessor  to  put  him  into  possession.     During  the 
trial,  the  court,  upon  a  motion  to  instruct  for  defendant 
being  made,  apparently  adopted  the  defendant's  view  of 
the  law,  but  plaintiff  asked  leave  to  amend,  and  was 
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permitted  to  amend,  his  petition  so  as  to  count  npon  a 
prior  lease  to  Spelts,  the  tenant  whom  the  defendant 
claimed  was  holding  over,  for  the  same  term  demised  to 
plaintijff.  A  rescission  of  the"  contract  by  the  plaintiff, 
in  asking  for  and  receiving  his  notes  given  for  the  rent, 
was  pleaded  as  a  defense,  as  well  as  a  general  denial.  The 
court  instructed  the  jury  that  it  was  not  incumbent  upon 
the  landlord  to  put  the  tenant  in  possession  as  against  a 
tenant  holding  over,  but  that,  if  it  found  that  there  was  a 
prior  and  paramount  lease  made  for  the  same  terfn  to 
Spelts  by  the  defendant,  then  the  plaintiff  would  be  en- 
titled to  recover.  It  appeared  from  the  evidence  that 
Herpolsheimer  brought  and  prosecuted  to  a  successful  de- 
termination a  forcible  entry  and  detainer  suit  against 
Spelts,  and  that  Christopher  was  consulted  about  bring- 
ing the  suit,  and  encouraged  the  prosecution  of  the  same 
and  was  present  at  the  trial.  By  another  instruction  the 
jury  were  told  that  the  defense  of  rescission  had  not  been 
established.  The  court  also  instructed  with  reference  to 
the  allowance  of  certain  items  of  special  damages  based 
upon  the  plaintiff's  contention  that  he  had'  rented  the 
farm  for  the  special  purpose  of  using  it  for  stock  raising 
and  farming  on  a  large  scale  and  that  upon  the  first  of 
March  he  was  compelled  to  move  to  his  brother's  farm, 
and  from  thence,  about  the  first  of  April,  to  a  farm  which 
he  purchased,  and  incurred  extra  expenses  and  damage 
by  so  doing. 

We  axe  convinced  frt>m  an, examination  of  the  testimony 
and  the  instructions  of  the  court  that  the  jury  could 
never  have  arrived  at  the  verdict  which  they  reached  if 
they  had  followed  the  court's  instructions,  and  that  the 
verdict  should  be  set  aside  and  a  new  trial  granted  for 
that  reason  alone,  unless  the  former  opinion  is  correct 
in  holding  that  the  evidence  clearly  showed  a  rescission 
of  the  contract  by  the  plaintiff  and  that,  consequently, 
he  had  no  cause  of  action.  Upon  this  point,  we  are  con- 
vinced that  the  question  whether  a  rescission  and  aban- 
donment of  the  contract  by  the  plaintiff  took  place  at 
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the  time  the  notes  were  delivered  to  him  is  a  question 
of  fact  which  should  have  been  submitted  to  the  jury.  If 
the  intention  of  the  plaintiff  was  to  rescind  the  contract, 
abandon  the  lease  and  waive  any  claim  for  damages  he 
might  have,  this  would  be  a  perfect  defense,  but  if  at  the 
time  he  accepted  the  notes  he  did  not  waive  or  abandon 
his  right  to  damages,  but  left  the  question  open  for  set- 
tlement and  negotiation,  then  the  acceptance  of  his  notes 
would  not  operate  as  an  abandonment  or  rescission,  but 
would  merely  go  to  reduce  the  amount  of  his  recovery. 
There  is  evidence  in  the  record  of  a  claim  for  damages 
being  made  upon  the  defendant,  together  with  a  demand 
for  the  return  of  the  notes  and  an  acknowledgment  by 
the  defendant's  attorneys  of  such  a  claim  still  being  pend- 
ing at  the  time  of  the  surrender  of  the  notes,  sufficient, 
we  think,  to  justify  the  submission  of  the  question  to  the 
jury. 

Since  there  must  be  a  new  trial,  and  since  the  question 
is  one  of  first  impression  in  this  state,  we  think  it  proper 
at  this  time  to  determine  which  of  the  conflicting  doc- 
trines shall  be  adopted,  as  to  whether  or  not  there  is 
an  implied  covenant  in  a  lease  by  which  a  lessor  agrees 
to  put  the  lessee  in  i>ossession,  or  to  have  the  demised 
premises  open  for  his  possession  on  the  day  that  the 
term  begins.  There  is  an  irreconcilable  conflict  among  the 
courts  of  this  country  upon  this  point.  Perhaps  the 
greater  weight  of  authority  is  in  line  with  the  courts  of 
New  York,  which  hold  that,  if  a  lessee  is  prevented  from 
taking  possession  of  the  demised  premises  by  a  tenant 
TiTongfuUy  holding  over,  it  is  not  the  duty  of  the  land- 
lord to  oust  the  wrongdoer;  that  the  right  to  possession 
at  the  end  of  the  existing  term  is  in  the  lessee,  and  not 
in  the  lessor,  and  that,  when  the  landlord  has  given  to 
the  tenant  the  right  to  possession,  he  has  done  all  that 
he  is  required  to  do  as  against  third  persons  not  claiming 
under  prior  and  superior  rights  derived  from  him.  This 
is  the  law  in  New  York,  New  Hampshire,  Maryland,  Ver- 
mont, Illinois  and  Pennsylvania.     Gardner  v.  -Ketcltas,  3 
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Hill  (N.  Y.)  330;  Pendergast  v.  Young,  21  N.  H.  234; 
Eigmund  v.  Howard  Bank,  29  Md.  324;  Underwood  v. 
Birchard,  47  Vt.  305 ;  Cozens  v.  Stevenson,  5  Serg.  &  Eawle 
(Pa.)  421;  Gaszolo  v.  Cliamhers,  73  111.  75.  Jones,  Land- 
lord and  Tenant,  sec.  366,  and  note;  1  Taylor,  Landlord 
and  Tenant  (9tli  ed.),  sec.  305.  The  comets  of  England, 
however,  and  of  Missouri,  Alabama,  Indiana,  Michigan, 
Texas,  California  and  Arkansas  hold  that  there  is  an  im- 
plied covenant  that,  when  the  time  comes  for  the  lessee  to 
take  possession  according  to  the  terms  of  his  leajse,  the 
premises  shall  be  open  to  him.  That  he  is  not  liable  for 
rent  until  he  has  been  afforded  an  opportunity  to  enter, 
and  tjiat  he  is  under  no  obligation  to  maintain  an  action 
against  a  tenant  holding  over  to  recover  possession.  Jones, 
Landlord  and  Tenant,  sec.  367.  In  Coe  v.  Clay,  5  Bing. 
(Eng.)  440,  the  defendant  had  agreed  to  let  the  plaintiff 
certain  premises,  and  this  was  an  action  for  not  letting 
him  into  possession  by  reason  of  a  preceding  tenant 
^^Tongfully  holding  over.  The  report  states  with  com- 
mendable brevity :  "The  coi!rt  were  all  clearly  of  opinion, 
that  he  who  lets,  agrees  to  give  possession,  and  not  merely 
to  give  a  chance  of  a  lawsuit";  and  the  verdict  was  up- 
held. See,  also,  JenlxS  v.  Edwards,  11  Exch.  (Eng.)  *775. 
There  is  an  interesting  discussion  of  this  question  fn  King 
V.  Reynolds,  67  Ala.  229,  in  which  the  relative  merits  of 
the  English  and  New  York  rule  are  considered,  and  the 
English  rule  adopted.  The  following  are  cases  upholding 
this  view:  Coe  v.  Clay,  5  Bing.  (Eng.)  440;  Jenks  v.  Ed- 
wards, 11  Exch.  (Eng.)  775;  L'Hussicr  v.  Zallee,  24  Mo. 
13;  Hughes  v.  Hood,  50  Mo.  350;  King  v.  Reynolds,  67 
Ala.  229;  Spencer  v.  Burton,  5  Blackf.  (Ind.)  '57;  Clark 
ty.  Butt,  26  Ind.  236;  Vincent  v.  Defield^  98  Mich.  84; 
Hcrtzherg  v.  Beiscnhaeh,  64  Tex.  2(52;  Rice  v.  Whittemore, 
74  Cal.  619;  Rose  v.  Wynn,  42  Ark.  257.  We  deem  it  un- 
necessary to  enter  into  an  extended  discussion,  since  the 
roa^ions  j-^7^o  and  con  are  fully  given  in  the  opinions  of  the 
several  courts  cited.  We  think,  however,  that  the  English 
rule  is  most  in  consonance  with  good  conscience,  sound 


Vol.  76]  JANUARY  TERM,  1906.  359 


HerpolBhelmer  v.  Christopher. 


principle  and  fair  dealing.     Can  it  be  supposed  that  the 
plaintiff  in  this  caSe  would  have  entered  into  the  lease,  if 
he  had  known  at  the  time  that  he  could  not  obtain  pos- 
session  on  the  first  of  March,  but  that  he  would  be  com- 
pelled to  begin  a  lawsuit,  await  the  law's  delays  and  follow 
the  case  through  its  devious  turnings  to  an  end  before 
he  could  hope  to  obtain  posession  of  the  land  he  had 
leased?    Most  assuredly  not.    It  is  unreasonable  to  sup- 
pose that  a  man  would  knowingly  contract  for  a  lawsuit, 
or  take  the  chance  of  one.    Whether  or  not  a  tenant  in 
possession  intends  to  hold  over  or  assert  a  right  to  a  fu- 
ture term  may  nearly  always  be  known  to  the  landlord, 
and  is  certainly  much  more  apt  to  be  within  his  know- 
ledge than  within  that  of  the  prospective  tenant.    More- 
over, since  in  an  action  to  recover  possession  against  a 
tenant  holding  over  the  lessee  would  be  compelled  largely 
to  rely  upon  the  lessor's  testimony  in  regard  to  the  facts 
of  the  claim  to  hold  over  by  the  wrongdoer,  it  is  more 
reasonable  and  proper  to  place  the  burden  upon  the  per- 
son within  whose  knowledge  the  facts  are  most  apt  to 
lie.    We  are  convinced  therefore  that  the  better  reason 
lies  with  the  courts  following  the  English  doctrine,  and 
we  therefore  adopt  it,  and  hold  that,  ordinarily,  the  lessor 
impliedly  covenants  with  the  lessee  that  the  premises 
leased  shall  be  open  to  entry  by  him  at  the  time  fixed 
in  the  lease  as  the  beginning  of  the  term. 

Under  the  facts  presented  in  this  case,  we  think  the 
court  erred  in  submitting  the  question  of  whether  there 
was  a  prior  lease  made  by  Herpolsheimer  to  Spelts  under 
which  Spelts  claimed  possession  after  March  1.  The  evi- 
dence shows  that  the  plaintiff  was  an  interested  partici- 
pant in  the  action  for  forcible  entry  and  detainer  against 
Spelts,  although  it  was  brought  in  Herpolsheimer's  name, 
and  that  he  was  present  at  the  trial,  and  we  think  that 
the  successful  result  of  that  suit  settled  this  issue  as  be- 
tween Herpolsheimer  and  the  plaintiff  on  the  one  side  and 
Spelts  upon  the  other.  The  instruction  of  the  court  upon 
this  branch  of  the  case,  that  the  plaintiff,  if  the  jury  be- 
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lieved  he  had  been  so  active  in  the  suit,  would  be  estopped 
and  concluded  to  allege  and  prove  that 'Spelts  held  over 
under  a  lease  paramount  to  the  lease  held  by  the  plaintiff, 
properly  stated  the  law,  but  the  evidence  upon  this  point 
was  so  clear  as  not  to  require  its  submission  to  the  jury. 
This  issue,  for  both  the  reasons  given,  should  therefore  be 
eliminated  upon  a  new  trial. 

As  we  view  the  case,  the  issues  to  be  tried  are,  narrow. 
The  fact  that  the  lease  was  made,  as  alleged,  is  not  dis- 
puted ;  neither  is  the  fact  that  Herpolshelmer  did  not  give 
Christopher  the  opportunity  to  take  possession  when  his 
term  commenced,  and  that  Christopher,  after  it  had  be- 
come evident  that  it  was  impossible  for  him  to  obtain  the 
place  in  time  to  farm  during  that  year,  obtained  another 
farm,  and  demanded  the  return  of  his  notes  and  damages 
for  the  breach  of  the  contract  The  only  points  necessary 
therefore  to  determine  are:  (1)  Did  the  plaintiff  rescind 
and  abandon  the  contract  and  his  claim  for  damages?  (2) 
If  not,  what  is  the  proper  measure  of  damages  to  which 
he  is  entitled?  In  such  a  case,  ordinarily,  the  measure  of 
damages  is  the  difference  between  the  rental  value  of  the 
premises  and  the  rent  that  the  plaintiff'  agreed  to  pay.  By 
rental  value  is  meant,  not  the  probable  loss  of  profits 
that  might  occur  to  the  lessee,  but  the  value,  as  ascer- 
tained by  proof,  of  what  the  premises  would  rent  for, 
or  by  evidence  of  other  facts  from  which  the  fair  rental 
value  may  be  determined.  But  special  damages  may  also 
be  allowed  if  pleaded  and  proved.  The  plaintiff  pleaded 
a  number  of  items  of  special  damages.  The  eighth  and 
ninth  instructions  given  by  the  court  lay  down  the  law 
correctly  as  to  the  plaintiff's  right  of  recovery  for  dam- 
ages and  as  to  the  measure  thereof.  We  are  inclined 
to  the  view,  however,  that  some  of  the  items  of  special 
damages  which  the  plaintiff  was  allowed  to  prove  at  the 
trial  were  too  remote  to  be  considered,  and  that  the 
inquiry  should  have  been  limited  to  the  extra  cost  and  ex- 
penses necessarily  incurred  by  plaintiff  in  the  removal  to 
his  brother's  farm,  and  the  extra  cost  of  the  care  and 
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maintenance  of  his  family,  and  of  his  live  stock,  over  what 
it  would  haye  been  if  he  had  obtained  the  defendant's  farm 
as  agreed;  also,  for  the  loss  of  his  time  daring  the  period 
that  he  was  awaiting  the  result  of  the  suit  ^against  Spelts, 
and  until  he  obtained  another  farm,  since  the  evidence 
shows  diligence  on  his  part  as  soon  as  he  found  that  Spelts 
had  taken  an  appeal.  3  Sutherland,  Damages  (3d  ed.), 
sec.  865;  Rose  v.  Wynn,  42  Ark.  257;  Adair  v.  Bogle,  20 
la.  238;  note  to  Taylor  v.  Bradley  (39  N.  Y.  129),  100 
Am..  Dec.  428. 

Several  other  points  are  argued  by  defendant,  but  we  do 
not  think  them  of  weight  We  adhere  to  the  judgment  of 
reversal. 

Bbvebsbd. 


William  Vogt  v.  W.  H.  Bindeb,  Administbatob. 

Filed  Afbil  5,  1906.    No.  14,219. 

Judgment:  Revivor.  Proceedings  to  revive  a  judgment  should  not  be 
had  in  the  name  of  an  administrator,  except  where  the  adminis- 
trator has  succeeded  to  the  rights  of  the  decedent 

Ebbob  to  the  district  court  for  Thurston  county :  Guy 
T.  Gbaves,  Judge.    Reversed  with  directions. 

C.  L.  Day  and  Thomas  L.  Sloan,  for  plaintiff  in  error. 
J.  M.  Curry,  contra. 

In  September,  1897,  certain  judgments  were  rendered 
before  a  justice  of  the  p^ace  in  Thurston  county  against 
the  plaintiff  in  error  and  in  favor  of  one  Hattenhauer. 
These  judgments  were  afterwards  assigned  to  Nick  Fritz. 
Hattenhauer  died  in  1900,  and  after  his  death  Fritz  under- 
took to  enforce  collection  of  the  judgments  by  execution. 
He  was,  however,  perpetually  enjoined  from  so  doing  until 
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the  judgments  were  revived,  it  having  been  held  by  this 
court  that  such  procedure  was  necessary.  Vogt  v.  Daily, 
70  Neb.  812.  Thereupon,  Fritz  procur^  a  revivor  of  the 
judgments  in  the  name  of  the  administrator  of  Hatten- 
hauer's  estate.  From  the  judgment  of  revivor  the  plain- 
tiff in  error  prosecuted  error  to  the  district  court,  where 
the  revivor  was  affirmed,  and  this  proceeding  is  instituted 
to  reverse  the  judgment  of  the  district  court. 

The  only  question  presented  is  the  correctness  of  the 
judgment  of  revivor  in  the  name  of  the  administrator.  It 
is  contended  that,  because  Fritz  was  the  party  in  interest, 
the  judgment  should  have  been  revived  in  his  name.  By 
section  45  of  the  code  it  is  provided:  "An  action  does  not 
abate  by  the  death,  marriage,  or  other  disability  of  a  party 
or  by  the  transfer  of  any  interest  thereiii,  during  its  pen- 
dency, if  the  cause  of  action  survive  or  continue.  In  the 
case  of  the  marriage  of  a  female  party,  the  fact  being  sug- 
gested on  the  record,  the  husband  may  be  made  a  party 
with  his  wife;  and,  in  the  case  of  the  death  or  other  dis- 
ability of  a  party,  the  court  may  allow  the  action  to  con- 
tinue by  or  against  his  representative  or  successor  in  in- 
terest. In  case  of  any  other  transfer  of  interest,  the  action 
may  be  continued  in  the  name  of  the  original  party,  or  the 
court  may  allow  the  person  to  whom  the  transfer  is  made, 
to  be  substituted  in  the  action.'^  This  section  has  been 
several  times  construed,  and  it  has  been  repeatedly  held 
that  the  transfer  of  interest  after  the  action  is  commenced 
does  not  prevent  the  action  from  being  continued  to  final 
termination  in  the  name  of  the  original  plaintiff.  Mage- 
mau  V.  Bell,  13  Neb.  247;  Dodge  v.  Omaha  &  8.  W.  R.  Co., 
20  Neb.  276;  Harrington  v.  Connor,  51  Neb.  214.  If, 
therefore,  the  cause  of  action  had  been  assigned  to  Fritz 
before  judgment,  the  action  might  have  proceeded  to  judg- 
ment in  the  name  of  Hattenhauer,  and,  had  Hattenhauer 
been  living  at  a  time  when  it  might  have  been  necessary  for 
his  assignee  to  procure  a  revivor  of  the  judgments,  such 
proceeding  might  have  been  taken  in  his  name,  because  a 
proceeding  to  revive  a  judgment  is  but  a  continuance  of  the 
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action  in  which  the  judgment  was  obtained.  12  Am.  & 
Eng.  Ency.  Law  (1st  ed.),  150A. 

But  the  question  here  is  whether  such  proceeding  might 
be  taken  in  the  name  of  the  administrator.  By  section  463 
of  the  code  it  is  provided :  "Upon  the  death  of  the  plaintiff 
in  an  action,  it  may  be  revived  in  the  names  of  his  repre- 
sentatives, to  whom  his  right  has  passed.  Where  his  right 
has  passed  to  his  personal  representative,  the  revivor  shall 
be  in  his  name;  where  it  has  passed  to  his  heirs  or  devisees, 
who  could  support  the  action  if  brought  anew,  the  revivor 
may  be  in  their  names."  Tftiis  section  of  the  code  was 
under  consideration  in  Rakes  v.  Browne  34  Neb.  304,  an 
action  to  quiet  the  title  to  real  estate.  Pending  the  action 
the  plaintiff  died,  and  the  administrator,  as  the  represent- 
ative of  the  deceased,  procured  an  order  of  revivor  in  his 
name,  and  it  was  in  substance  held  that  the  administrator 
was  not  entitled  to  have  the  action  revived  in  his  name,  be- 
cause the  title  of  the  land  passed  directly  to  the  heirs  of 
the  deceased,  and  there  was  no  showing  of  a  necessity  to 
sell  the  real  estate  to  pay  the  decedent's  debts.  As  affect- 
ing the  right  to-proceed  in  the  name  of  the  administrator, 
there  seems  to  be  no  difference  in  principle  between  the 
case  of  Rakes  v.  Brown^  supra,  where  there  was  involved  a 
proceeding  to  revive  before  judgment,  and  the  case  at  bar, 
where  it  is  sought  to  revive  after  judgment.  The  assignee 
of  the  judgments  had  a  right  to  proceed  under  the  provis- 
ions of  section  472  of  the  code  to  revive  the  judgments  in 
his  own  name,  but  it  does  not  seem  to  be  the  policy  of  the 
law  to  permit  the  office  of  an  administrator  to  be  used  in 
revivor  proceedings,  except  where  he  has  succeeded  to  the 
rights  of  the  decedent. 

We  conclude  that  the  order  of  revivor  in  the  name  of  the 
administrator  was  unauthorized,  and  we  recommend  that 
the  judgment  of  the  district  court  bo  reversed  and  the 
cause  remanded  with  instructions  to  enter  judgment  va- 
cating the  order  of  revivor  and  dismissing  the  revivor  pro- 
ceedinsrs. 

DuFFiE  and  Albert,  CC,  concur. 
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By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded^.with  instructions  to  enter  judgment 
vacating  the  order  of  revivor  and  dismissing  the  revivor 
proceedings. 

Judgment  acooedingly. 


Eenbst  Pbyokb  bt  al.  v.  Edgab  Shinn,  Administrator. 

FXUED  Apbil  6,  1906.    No.  14,266. 

1.  Contract:   Conbtbuctiion.    A  contract  for  potatoes  in  car-load  lots 

at  an  agreed  price  per  bushei  for  all  that  may  be  loaded  during 
the  week,  under  which  the  seller  has  loaded  and  shipped  four 
caMoads,  is  entire  in  the  sense  that  either  party  had  the  right 
to  a  full  performance. 

2.  Agent's  Authority:   EvmENCB*    The  authority  of  an  agent  may  be 

shown  by  the  letters  of  his  principal,  and  it  is  a  sufficient  founda- 
tion for  the  introduction  of  such  letters  in  evidence  to  show  that 
they  were  received  in  due  course  of  mail  in  answer  to  letters 
written  by  the  agent  to  the  principal,  and  duly  mailed  to  the^ad- 
dress  of  the  party  sought  to  be  bound. 

Error  to  the  district  conrt  for  Douglas  county :  Ldb  S. 
ESTBLLB,  Judge.    Affirmed. 

Charles  8.  Elgutter,  for  plaintiffs  in  error. 

Altschuler,  Fleharty  d  Moriarty,  contra. 

Jackson,  0. 

This  is  the  second  appearance  of  this  caBa  Our  former 
opinion  is  reported  in  68  Neb.  343.  The  facts  necessary  to 
be  noticed  are:  That  Peycke  Brothers,  of  Omaha,  had  a 
branch  house  at  Kansas  City,  and  maintained  a  place  of 
business  both  at  Kansas  City  and  Omaha.  H.  O'Berste 
was  buying  potatoes  in  Arkansas,  and  in  the  spring  of  1898 
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-entered  into  an  agreement  with  Peycke  Brothers,  of 
Omaha,  to  buy  potatoes  for  them  in  car-load  lots  for  an 
agreed  compensation  of  f  10  a  car.  He  was  provided  wth 
funds  from  the  Omaha  ofBce,  and  completed  all  purchases 
except  the  ones  in  suit,  by  payment  of  cash.  The  business 
was  carried  on  entirely  by  correspondence  through  the 
mails  and  telegrams.  Peycke  Brothers  informed  him  in 
advance  of  prices  which  he  was  authorized  to  pay,  and 
shipments  were  made  to  the  firm  at  Kansas  City.  On  June 
10,  1898,  Peycke  Brothers  telegraphed  O'Berste:  "Mailing 
.money  Ozark  tomorrow.  Don't  want  onions.  Looking  for 
lower  prices  potatoes  not  above  50  for  next  week.''  On  the 
16th  of  that  month  O'Berste,  while  passing  through  Rus- 
sellville,  Arkansas,  heard  that  potatoes  were  being  loaded 
there,  and,  having  20  minutes  at  that  station,  he  sought  the 
dealer,  J.  L.  Shinn,  and  contracted  with  him  for  potatoes 
at  an  agreed  price  of  50  cents  a  bushel  for  all  that  Shinn 
could  load  that  week,  and,  as  O'Berste  waa  not  to  remain 
there,  he  directed  Shinn  to  ship  the  potatoes  to  Peycke 
Brothers  at  Kansas  City  and  draw  on  them  for  the  pur- 
chase money.  On  June  14  Peycke  Brothers,  Omaha,  tele- 
graphed O'Berste :  "Can  use  10  cars  this  week's  shipment 
at  40.'*  This  telegram  was  received  by  O'Berste  on  the 
16th,  after  he  had  entered  into  the  contract  with  Shinn, 
and  it  appears  that  he  advised  Shinn  of  the  receipt  of  the 
tel^ram  and  wired  him  that  the  house  would  not  confirm 
the  order.  Shinn,  however,  answered  that  it  was  too  late, 
that  two  cars  had  already  gone.  Shinn  loaded  two  more 
cars  that  week,  but  the  bills  of  lading  for  the  last  two  cars 
y^re  not  delivered  until  the  following  Monday.  Sight 
drafts  were  attached  to  the  bills  of  lading  and  forwarded 
to  a  bank  in  Kansas  City  for  collection.  The  first  two  cars 
were  received  by  Peycke  Brothers  and  the  drafts  on  them 
were  paid.  Upon  the  arrival  of  the  last  two  cars,  Peycke 
Brothers  at  Kansas  City  telegraphed  Shinn :  "We  did  not 
authorize  you  to  draw  for  50  cts.  a  bushel.  Wire  bank  de- 
liver us  bills  of  lading  quick."  On  the  following  day  they 
telegraphed:     "Potatoes  too  heavily  loaded.     Becoming 
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heated.  Must  be  sold  quick.  Wire  bank  deliver  us  bills  of 
lading  tonight  so  can  place  early  morning  trade."  Upon 
receipt  of  the  latter  telegram,  Shinn  wired  the  Kansas  City 
bank  to  release  the  bills  of  lading,  the  potatoes  were  turned 
over  to  Peycke  Brothers,  and  the  drafts  returned  unpaid  to 
Shinn.  The  potatoes  were  sold,  and  Peycke  Brothers  re- 
mitted to  Shinn  the  sum  of  $134.94  as  the  proceeds  of  the 
sale,  less  charges  and  commission.  Shinn  credited  that 
amount  to  Peycke  Brothers,  and  sued  that  firm  in  Douglas 
county  for  the  difference  between  the  amount  remitted  and 
the  contract  prica  While  the  suit  was  pending  Shinn  died, 
and  the  action  was  revived  in  the  name  of  his  administra- 
tor. The  plaintiff  had  judgment  for  the  full  amount  of  his 
demand,  and  defendants  prosecute  error. 

There  are  two  principal  contentions  as  to  the  merits  of 
the  controversy:  First,  as  to  the  authority  of  O'Berste 
to  bind  his  principal  by  an  agreement  to  pay  50  cents  a 
bushel  at  the  time  he  entered  into  the  contract;  and,  sec- 
ond, that  the  transaction  relative  to  the  last  two  cars 
amounted  to  a  consignment  on  commission.  Both  of  these 
contentions  are  untenable.  At  the  time  the  contract  was 
made,  O'Berste  had  express  authority  from  his  principal 
to  buy  potatoes  during  that  week  for  50  cents  a  bushel. 
The  contract  was  clearly  within  the  scope  of  his  authority 
as  agent,  with  the  single  exception  that  he  ordinarily  paid 
cash;  but  the  defendants  were  not  prejudiced  by  this  de- 
parture. The  agent  was  supplied  with  the  necessary  funds 
to  pay  for  the  potatoes,  and  might  have  done  so,  had  he 
chosen  to  remain  at  Russellville  until  the  potatoes  were 
loaded  and  weighed.  The  course  pursued  by  him  howevgr, 
was  one  best  adapted  to  the  circumstances,  and  was  ratified 
by  his  principal  when  the  first  two  car-loads  were  received 
and  the  sight-drafts  honored  without  question.  Further- 
more, payment  of  the  drafts  for  the  two  latter  cars  was 
waived  by  Shinn,  and  Peycke  Brothers  received  the  pota- 
toes knowing  that  they  had  not  been  paid  for  by  their 
agent  There  was  involved  no  question  of  a  lack  of  good 
faith,  and  the  evidence  discloses  a  complete  accounting  be- 
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tween  O'Berste  and  his  principal,  so  there  se^ms  to  be  no 
reason  why  the  contract  shonld  not  be  enforced. 

It  is  urged,  however,  that  Shinn  knew,  before  the  last 
two  cars  were  shipped,  that  Peycke  Brothers  had  revoked 
the  authority  of  O'Berste  to  pay  50  cents  a  bushel  for  the 
potatoes.  Such  action,  however,  was  too  late,  after  the  con- 
tract was  made  in  good  faith.  In  that  connection,  too,  it  is 
worthy  of  notice  that  there  is  involved  in  the  issue  no  ques- 
tion of  the  difference  in  price  between  the  price  agreed 
upon  and  the  one  which  the  agent  was  authorized  to  pay  in 
the  telegram  of  June  14.  Peycke  Brothers  treated  the  ship- 
ment, not  aB  a  sale,  but  as  a  consignment  on  commission, 
and  they  should  not  now  be  permitted^to  urge,  after  litiga- 
tion has  commenced,  that  their  liability,  in  any  event,  was 
only  for  40  cents  a  bushel.  As  to  the  claim  that  the  last 
shipment  should  be  treated  as  a  consignment  on  commis- 
sion, because  of  the  fact  that  Shinn  authorized  delivery 
without  payment,  thus  rendering  the  contract  separable, 
such  action  on  the  part  of  Shinn  could  not  have  the  effect 
contended  for.  The  contract  was  still  entire  in  the  sense 
that  either  party  had  the  right  to  full  performance.  Wil- 
liams  V.  Rohb,  104  Mich.  242,  62  N.  W.  353. 

The  other  questions  urged  relate  to  the  admission  and 
sufficiency  of  the  evidence.  It  will  be  observed  that  the 
action  was  against  Ernest  Peycke  and  Julius  Peycke,  doing 
business  under  the  firm  name  and  style  of  Peycke  Brothers, 
while  the  transaction  was  with  Peycke  Brothers,  and  it 
is  said  that  no  evidence  is  to  be  found  in  the  record 
that  Ernest  Peycke  and  Julius  Peycke  were  doing  business 
under  the  name  of  Peycke  Brothers.  The  correspondence, 
however,  from  Peycke  Brothers  was  on  printed  letter- 
heads; the  printed  portion,  in  so  far  as  it  is  material,  is  in 
this  form : 
"Ernest  Peycke.  Julius  Peycke. 

Peycke  Bros., 
WTiolesale  Brokerage  and  Commission, 

Omaha,  Neb., 
Des  Moines,  la,  Kansas  City,  Mo.^' 
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It  is  evident  that  they  thus  held  themselves  out  as  doing 
business  under  the  name  of  Peycke  Brothers.  No  evidence 
was  offered  on  their  behalf,  except  the  introduction  of  cer- 
tain letters,  whicfi  they  procured  to  be  introduced  on  the 
cross-examination  of  one  of  the  plaintiff's  witnesses,  as 
will  be  hereafter  noticed.  The  evidence  afforded  by  their 
own  letterheads,  considered  with  other  facts  in  the  case,  we 
think  sufficient 

Again,  it  is  urged  that  no  foundation  was  laid  for  the 
introduction  of  the  letters  received  by  O'Berste  from 
Peycke  Brothers.  In  our  former  opinion  (68  Neb.  343.), 
this  question  was  the  controlling  one  in  the  determination 
of  the  case,  and  it  was  held  that  no  sufficient  foundation 
was  disclosed  by  the  record.  The  first  paragraph  of  the 
syllabus  is  as  follows : 

"Where  it  is  sought  to  establish  a  contract  by  letters, 
there  must  be  evidence  tending  to  prove  that  they  are  in 
the  handwriting  of  the  defendant,  or  that  they  came  from 
him  or  his  authorized  agent,  or  were  received  in  due  course 
of  mail,  in  answer  to  letters  duly  mailed  to  the  address  of 
the  party  sought  to  be  bound." 

At  the  second  trial  we  think  the  plaintiff  was  entirely 
within  that  rule.  The  testimony  of  O'Berste  is  direct  and 
positive  that  the  letters  introduced  were  received  in  ansT\'er 
to  letters  from  him  addressed  to  Peycke  Brothers  at 
Omaha.  Furthermore,  the  defendants  produced  on  the 
cross-examination  of  O'Berste  the  identical  letters  written 
by  him,  had  them  identified,  and  they  were  offered  and  re- 
ceived as  a  part  of  the  cross-examination.  We  entertain  no 
doubt  that  the  letters  were  proi)erIy  received. 

The  only  remaining  question  is  as  to  the  admissibility  of 
the  letters  of  administration.  It  is  said  that  they  were  not 
properly  authenticated,  and  that  it  was  not  shown  that 
Jacob  L.  Shinn,  therein  named,  was  the  J.  L.  Shinn  of  this 
action.  It  is  not  suggested  wherein  the  letters  are  not 
properly  authenticated.  They  are  certified  by  the  county 
clerk,  ex  officio  clerk  of  the  probate  court,  as  well  as  by  the 
judge  of  that  court,  under  seal.    There  is  also  attached  the 
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certificate  of  the  secretary  of  the  state  of  Arkansas,  under 
the  seal  of  the  state,  that  the  officers  so  certifying  are  the 
officers  which  they  represent  themselves  to  be.  The  record 
does  not  contain  the  original  pleadings,  and  we  are  not  ad- 
vised of  whether  the  action  was  originally  brought  in  the 
name  of  Jacob  L.  Shinn  or  J.  L.  Shinn,  nor  is  the  record 
of  the  revivor  contained  in  the  transcript,  so  that  we  are 
unable  to  determine  whether  there  is  any  merit  in  the 
objection  or  not,  and,  with  the  record  before  us,  we  feel 
that  the  judgment  should  not  be  disturbed  on  that  ques- 
tion alone. 

We  were  not  favored  with  a  brief  on  behalf  of  the 
defendant  in  error,  and  are  therefore  ignorant  of  the 
views  entertained  by  his  counsel.  We  are  satisfied,  how- 
ever, that  the  judgment  is  right,  and  recommend  that  it  be 
affirmed. 

DUFFiB  and  Albert,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


WiNFIBLD  S.  HADDIX  V.  STATE  OF  NEBRASKA. 

Filed  Afeil  18,  1906.    No.  14,445. 

1.  Jnry:  Talesmen.  When  the  trial  court  finds  that  the  regular  panel 
of  jurors  will  be  exhausted,  and  that  it  will  be  necessary  to  call 
talesmen  for  the  trial  of  a  cause  pending,  it  is  proper  to  order 
the  sheriff  to  call  a  specified  number  of  talesmen  for  that  purpose 
In  anticipation  of  such  failure  of  the  regular  panel.  The  fact 
that  the  sheriff  called  as  such  talesmen,  pursuant  to  the  order  of 
court,  persons  having  the  qualifications  of  jurors,  who  had  been, 
before  the  order  was  made,  requested  by  the  sheriff  to  attend 
court  for  that  purpose,  is  not  sufficient  ground  for  challenge, 
unless  it  appears  that  the  sheriff  is  interested  In  the  cause,  or 
there  is  some  evidence  to  show  that  the  sheriff  acted  from  an 
improper  motive. 
27 
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Chaixxngs.    Upon  a  trial  for  murder  in  the  first  degree,  it 


is  Bufflcient  ground  for  challemge  of  a  Juror  that  he  has  such 
opinions  as  would  preclude  him  from  finding  the  accused  guilty  of 
an  oftense  punishable  with  death. 

8.  Evidence:  Objb»tions.  Upon  sustaining  an  objection  to  an  offer  of 
testimony,  the  court  may  allow  part  of  the  offered  testimony 
without  stating  the  reason  for  excluding  the  remainder. 

4.  Bemarks  by  the  Court  in  the  presence  of  the  Jury,  reflecting  upon 

thA  eyidence  of  an  expert  witness,  will  not  be  held  prejudicial,  if 
there  is  no  eyidence  before  the  Jury  to  render  the  expert  eyidence 
applicable  to  the  issue  being  tried. 

5.  Accused  as  Witness:   Ikpkaohmkitt.    If  the  defendant  testifies  in 

his  own  behalf  in  a  criminal  case,  he  may  be  impeached  as  any 
other  witness.  If  it  is  sought  to  show  that  he  has  made  state- 
ments out  of  court  inconsistent  with  his  testimony,  the  statement 
supposed  to  haye  been  made  by  the  defendant,  and  to  which  his 
attention  has  been  called  while  testifying,  must  be  incorporated 
in  the  impeaching  question,  so  that  the  question  can  be  answered 
with  yes  or  no  by  the  impeaching  witness. 

6.  Criminal  Law:  Tbiaz*.    If  it  appears  to  the  court  that  a  Juror,  for 

any  cause,  has  failed  to  hear  the  eyidence  giyen  by  a  witness,  the 
witness  should  be  required  to  repeat  his  eyidence  or  such  part 
thereof  as  the  Juror  has  failed  to  hear.  But,  unless  it  dearly 
appears  that  the  eyidence  or  some  part  of  it  has  not  been  heard 
by  all  the  Jurors,  the  court  is  not  required,  on  its  own  motion,  to 
cause  the  eyidence  to  be  repeated. 

7.  Homicide:  Instbuotions.    Upon  the  trial  of  an  indictment  charging 

murder  in  the  first  degree,  the  defendant  may  be  conyicted  of  a 
lesser  degree  of  homicide,  if  the  eyidence  warrants  it  If  the  eyi- 
dence is  not  Bufiicient  to  support  a  conyiction  of  murder  in  the 
first  degree,  the  Jury  should  be  so  instructed.  The  court  should 
submit  to  the  Jury  those  issues  of  fact  upon  which  their  finding, 
when  made,  would  be  allowed  to  stand  as  supported  by  the  eyi- 
dence. But,  when  the  eyidence  is  such  as  to  make  it  proper  to 
submit  to  the  Jury  the  question  of  the  defendant's  guilt  of  murder 
in  the  first  degree,  instructions  submitting  that  question  will  not 
be  erroneous  because  the  Jury  found  the  defendant  guilty  in  the 
second  degree  only. 

8. :   .    When  the  defendant  is  found  guilty  of  murder  in 

the  second  degree  only,  prejudice  will  not  be  presumed  because  of 
seyeral  repetitions  in  the  instructions  of  principles  of  law  appli- 
cable to  an  issue  of  murder  in  the  first  degree,  if  the  eyidence 
was  such  as  to  Justify  the  submission  of  both  issues  to  the  Jury. 


Vou  76]  JANUARY  TERM,  1906.  371 


Haddlx  Y.  State. 


Ebsob  to  the  district  court  for  Custer  counly :    Bruno 
O.  HoSTBTLBB,  JiTDGB.    Affirmed. 

H.  M.  SulUvan,  A.  B.  Humphrey  and  Aaron  Wall,  tor 
plaintiff  in  error. 

Norris  Brown,  Attorney  General,  and  W.  T.  Thompson, 
contra. 

Sedgwick^  C.  J.  '  ; 

This  defendant  was  convicted  of  murder  in  the  second 
degree  in  the  district  court  for  Custer  county,  and  has 
brought  the  record  of  his  conviction  here  for  review  upon 
petition  in  error.  The  bill  of  exceptions  is  a  large  one,  and 
it  shows  that  the  evidence  taken  upon  the  trial  in  many 
matters  of  detail  was  conflicting.  No  conteiition,  however, 
is  made  in  the  briefs  that,  if  the  issue  was  properly  pre- 
sented to  the  jury,  the  evidence  is  insufficient  to  support 
the  conviction.  The  fact  that  the  defendant  shot  and 
killed  Melvin  Butler,  the  deceased,  was  not  contested  upon 
the  trial.  Justification  for  the  act  was  urged  upon  the 
theory  of  self  defense.  These  two  men  were  neighbors, 
their  farms  upon  which  they  lived  were  separated  only  by 
the  line  between  Custer  and  Sherman  counties.  There  had 
been,  prior  to  the  homicide,  some  controversy  between 
them,  and  evidently  some  bitterness  of  feeling  toward  each 
other,  arising  from  various  causes,  among  which  was  a  dis- 
pute as  to  the  right  of  the  public  to  use  a  roadway  which 
crossed  the  defendant's  land.  We  would  infer  from  the 
evidence  that  both  men  were  in  good  standing  in  the  com- 
munity in  which  they  lived;  intelligenl,  vigorous  men, 
jealous  of  their  personal  rights,  and  not  much  troubled 
with  personal  cowardice.  Their  contention  and  strife  with 
each  other,  arising  apparently  from  insufficient  causes, 
and  not  justifiable  on  the  part  of  either,  have  led  to  the 
death  of  one,  and  the  conviction  of  the  other  for  murder. 
It  is  seldom  that  this  court  is  called  upon  to  review  the 
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record  of  a  homicide  that  presents  more  f '^tures  of  human 
interest  than  this.  These  men  were  not  in  the  highest 
walks  of  life,  but  they  seem  to  have  been  useful  members 
of  society;  and  each  had  a  wife  and  family  of  young  chil- 
dren who  appear  to  have  needed  and  enjoyed  his  care  and 
protection.  The  trial  court  was  evidently  impressed  with 
the  importance  of  the  case  with  which  it  had  to  deal,  and 
manifested  more  than  usual  care  to  guard  the  interest  of 
the  state,  and  to  thoroughly  and  impartially  investigate 
the  facts  bearing  upon  the  question  of  the  defendants 
guilt;  and  at  the  same  time  to  protect  the  defendant  in  all 
of  his  rights,  and  safeguard  him  against  an  unjust  convic- 
tion. After  such  a  trial,  the  jury  has  found  the  defendant 
guilty.  The  homicide  occurred  in  a  personal  conflict  be- 
tween the  defendant  and  the  deceased.  It  appears  beyond 
any  reasonable  doubt  that  the  defendant,  armed  with  a 
shotgun,  went  to  the  place  where  the  disputed  road  crossed 
his  land,  where  he  knew  that  the  deceased  with  his  young 
daughter  and  two  other  persons  would  probably  attempt 
to  pass.  \Miether  the  defendant  then  had  it  in  his  mind  to 
punish  the  deceased  for  an  affront  which  he  supposed  the 
deceased  had  recently  given  to  the  defendant's  family  was 
a  disputed  matter.  It  does  not  seem  probable  from  all  the 
circumstances  of  the  case  that  such  was  his  intention.  It 
would  seem  more  probable  that  he  intended  to  prevent  the 
deceased  from  crossing  by  the  disputed  road. 

It  was  contended  upon  the  trial  that  the  defendant's 
purpose  in  going  where  he  did  was  to  look  after  and  pro- 
tect his  young  children,  whom  he  exi)ected  to  be  returning 
home  at  that  time.  There  is  no  doubt  that  the  deceased's 
children  were  away  from  home,  and  that  they  might  return 
by  the  way  the  defendant  went,  and  it  seems  probable 
that  the  defendant  may  have  supposed  that  he  might  meet 
them;  but,  however  that  may  be,  there  is  no  doubt  that 
the  evidence  justified  the  jury  in  finding  that  the  defend- 
ant expected  and  intended  to  meet  the  deceased  and  to 
prevent  his  passing  over  the  road  in  dispute.  The  de- 
ceased was  armed  with  a  pistol,  as  was  also  the  young 
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man  who  accompanied  him^  and  as  soon  as  they  arrived 
at  the  line  of  the  defendant's  land^  the  deceased  and 
the  defendant  began  shooting  at  each  other.  It  would 
be  difficult  to  determine  from  the  evidence  with  certainty 
which  party  began  the  shooting,  but  the  evidence  shows, 
and  the  defendant  admits,  that  he  purposely  shot  the 
deceased,  intending  to  kill  him.  This  the  defendant 
says  it  was  necessary  to  do,  and  was  done  by  him  to 
save  his  own  life.  Under  these  conditions,  and  in  the 
light  of  antecedent  and  surrounding  circumstances, 
it  was  the  peculiar  province  of  the  jury  to  determine  the 
motives  of  the  defendant,  and  to  ascertain  whether  his 
action  was  prompted  by  anger  and  a  desire  for  vengeance, 
or  by  the  instinct  of  self-preservation,  made  necessary  by 
conditions  for  which  he  was  not  responsible.  This  great 
and  important  duty  seems  to  have  been  conscientiously  per- 
formed by  the  jury.  Defendant's  counsel  necessarily  as- 
sumed that  this  verdict  must  not  be  disturbed,  unless  the 
defendant's  rights  have  been  neglected,  or  unwarranted 
burdens  put  upon  him  in  the  trial  in  some  of  the  partic- 
ulars of  which  they  complain.  The  questions  presented  in 
the  brief  can  be  best  considered  in  the  light  of  the  condi- 
tions to  which,  attention  has  been  called. 

1.  In  the  brief  of  the  state,  which  was  filed  but  a  few 
days  before  the  hearing,  it  was  pointed  out  that  the  bill  of 
exceptions  was  not  properly  identified.  The  attention  of 
the  court  was  called  to  the  matter  upon  the  argument  by 
the  defendant's  attorneys,  and  leave  was  requested  to  with- 
draw the  bill  of  exceptions  for  further  identification.  This 
being  a  prosecution  for  a  felony,  and  the  request  to  with- 
draw the  bill  of  exceptions  for  further  certification  having 
been  made  at  the  first  opportunity  after  attention  was 
called  to  tl\e  defect  by  the  brief  of  the  state,  leave  was 
granted  and  the  certification  has  been  corrected  acordingly. 

2.  It  appears  that,  for  causes  not  shown  in  the  record, 
jurors  had  been  excused  so  that  but  two  remained  of  the 
regular  panel.  Several  days  before  the  session  in  which 
the  defendant  was  tried,  the  sheriff  notified  sixty  qualified 
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residents  of  the  county  to  appear  at  the  ensuing  session  of 
the  court  to  act  as  jurors.  Afterwards,  and  before  this 
case  was  called  for  trial,  the  court  caused  an  order  to  be 
entered  upon  the  record  directing  the  sheriff  to  call  sixty 
qualified  jurors  as  talesmen  for  the  trial  of  this  case.  When 
the  case  was  called  for  trial,  and  the  two  jurors  of  the 
regular  panel  had  been  called,  the  court  directed  the 
sheriflf  to  call  other  jurors,  and  he  filled  the  panel  from  per- 
sons present  in  the  courtroom,  who  had  appeared  there  in 
pursuance  of  his  former  notice  to  them  to  so  appear.  These 
jurors  were  objected  to  by  the  defendant  on  the  ground  that 
they  had  not  been  properly  summoned.  The  contention  is 
that,  when  the  sheriflf  directed  these  men  to  appear  in  court, 
no  order  had  been  made  authorizing  him  so  to  do,  and  that 
his  action  was  wholly  unwarranted,  and  the  same  men  hav- 
ing b(^n  called  by  him  as  jurors,  the  result  was  that  the 
sheriff  as  a  private  individual,  without  authority  from  the 
court,  selected  the  jurors  to  sit  in  the  trial  of  this  case. 
It  was  held  in  Pflueger  v.  State,  46  Neb.  493,  that  the 
trial  court  may  order  the  calling  of  talesmen  before  the 
regular  panel  is  exhausted,  when  it  appears  that  the  reg- 
ular panel  will  be  exhausted,  and  that  such  talesmen  will 
be  necessary ;  but  there  is  no  provision  in  our  law  for  the 
calling  of  such  talesman  by  the  sheriff  without  authority 
from  the  court.  His  action,  therefore,  in  notifying  these 
men  to  appear  in  court  before  any  order  had  been  made 
directing  him  so  to  do  was  extra  official,  aiid  would  have 
no  force  or  effect  in  qualifying  these  men  to  act  as  jurors. 
When,  however,  he  was  directed  by  the  court  to  call  tales- 
men, it  was  his  duty  to  exercise  his  discretion  in  selecting 
qualified  electors  of  the  county.  His  action  iA  calling  these 
talesmen  from  the  number  of  those  men  who  were  already 
in  the  courtroom,  pursuant  to  his  unauthorized  notifica- 
tion, would  not  disqualify  them  as  jurors,  unless  irr^u- 
larity  in  first  notifying  them  to  appear,  without  authority 
for  so  doing,  should  be  held  to  raise  the  presumption  that 
the  defendant  was>  or  might  have  been,  prejudiced  thereby. 
In  as  early  a  case  as  Burley  v.  State,  1  Neb.  385,  it  was  held 
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that  jurors  must  be  selected  in  the  manner  prescribed  by 
law,  and,  in  cMe  they  were  not  so  selected,  it  was  "not 
material  whether  any  injustice  was  thereby  suffered  by  the 
prisoner,"  and  it  has  frequently  since  been  held  that,  if  any 
rule  of  the  law  is  violated  in  the  selection  of  a  jury,  preju- 
dice to  the  defendant  will  be  presumed.  In  this  case,  how- 
ever, it  does  not  appear  that  any  provision  of  the  statute 
was  violated.  It  was  not  the  duty  of  the  sheriflE  to  call  in- 
dividuals as  jurors  before  he  had  been  ordered  so  to  do  by 
the  court;  and  it  may  be  that  slight  circumstances  tending 
to  show  that  the  sheriff  was  interested  or  partial  in  the 
case,  or  that  the  defendant  was  in  any  manner  prejudiced 
by  this  action  of  the  sheriff,  might  require  the  court  to  ex- 
clude jurors  so  chosen.  But  we  find  no  such  circumstances 
in  this  record.  There  is  nothing  to  indicate  that  the  sher- 
iff had  any  personal  interest  whatever  in  the  prosecution, 
or  that  the  defendant  suffered,  or  could  have  suffered,  any 
prejudice  from  the  sheriff's  action  in  the  matter.  We 
think,  therefore,  that  the  court  did  right  in  refusing  to 
interfere  with  the  discretion  of  the  sheriff  in  calling 
talesmen  in  compliance  with  its  order. 

3.  It  appeared  upon  the  voir  dire  examination  that  some 
of  the  jurors  called  had  conscientious  scruples  against  the 
infliction  of  the  death  penalty,  and  for  this  reason  they 
were  excused  by  the  court  It  has  frequently  been  held 
that  the  trial  court  must  exercise  its  discretion  in  such 
matters,  and  that  if  it  appears  from  the  examination  of  the 
jurors  that  it  is  probable  that  a  juror  may,  under  the  in- 
fluence of  his  conscientious  scruples,  unduly  hesitate  in  de- 
termining the  facts  which  might  lead  to  the  infliction  of  the 
death  penalty,  disapproved  by  the  conscience  of  the  juror, 
such  juror  should  be  excused.  BradshoAJO  v.  State,  17  Neb. 
147;  Hill  V.  State,  42  Neb.  503;  Dinsmore  v.  State,  61  Neb. 
418;  Rhea  v.  State,  63  Neb.  461.  The  language  of  the  stat- 
ute is:  "In  indictments  for  an  offense  the  punishment 
whereof  is  capital,  that  his  opinions  are  such  as  to  preclude 
him  from  finding  the  accused  guilty  of  an  offense  punish- 
able with  death''  shall  be  good  cause  for  challenge.  Cr.  code, 
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sec.  468.  It  is  manifest  that  it  was  not  intended  by  the  leg- 
islature that  jurors,  otherwise  qualified,  should  be  excluded 
from  this  service  because  of  sentimental  feelings  against  the 
infliction  of  such  punishment,  nor  because,  even,  of  fixed 
opinions  that  such  penalties  are  not  jui^tifiable  upon  moral 
grounds,  unless  it  appears  that  the  juror  is  so  prejudiced 
against  such  penalties  as  to  "preclude  him  from  finding  the 
accused  guilty,^'  and  it  may  be  that  this  statute  has  in  some 
cases  been  too  liberally  applied.  The  question,  however, 
presented  in  this  record  is  whether,  under  any  circum- 
stances, any  conviction  or  prejudice  of  the  juror,  however 
strong,  even  if  it  would  preclude  the  infliction  of  the  death 
penalty,  should  be  ground  for  challenge.  It  is  conceded  in 
the  argument  that,  when  the  statute  provided  no  other  pun- 
ishment for  murder  in  the  first  degree  than  the  death  pen- 
alty, the  exclusion  of  a  juror  under  such  circumstances 
was  required.  The  contention  is  that,  since  the  change  in 
the  statute  leaving  it  to  the  discretion  of  the  jury  whether 
the  death  penalty  should  be  inflicted  in  each  particular 
case,  the  statute  allowing  this  ground  of  challenge  has  no 
application.  This  contention  is  predicated  upon  the  theory 
that  the  discretion  of  the  jury  in  this  regard  is  an  absolute 
discretion  and  that  in  all  cases  the  juror  may,  without 
other  reason  than  his  personal  feelings  in  the  matter,  reject 
the  death  penalty  and  inflict  imprisonment  only  as  the 
punishment  for  murder.  This  does  not  seem  to  be  the 
theory  of  the  law. .  No  doubt  the  tendency  of  modem  legis- 
lation is  toward  less  severe  penalties;  and  many  thoughtful 
and  earnest  minds  are  impressed  with  the  bdief  that  the 
taking  of  human  life  is  in  no  case  justifiable;  but  this  idea 
has  not  been  embodied  in  the  laws  of  this  state.  The 
theory  of  our  law  is  that  there  are  instances  in  which  the 
infliction  of  the  death  penalty  is  not  only  justifiable,  but 
demanded.  The  change  in  the  statute  which  requires  the 
jury  to  exercise  its  discretion  in  the  matter  implies  that  in 
some  instances  life  imprisonment  is  an  adequate  penalty 
even  for  murder  in  the  first  d^ree.  The  discretion  of  the 
jury,  therefore,  will  be  controlled  by  the  circumstances  of 
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the  particular  case,  and  not  bv  tlie  whim  of  the  individual 
juror.  A  juror,  then,  who  has  such  opinions  as  to  preclude 
him  from  inflicting  the  death  penalty  in  any  case, 
necessarily  is  of  opinion  that  our  law  is  wrong,  and  is 
not,  therefore,  qualified  to  administer  it  The  amendment 
of  the^tatut§  in  question  was  made  in  1893,  and  since  that 
time  Bill  v.  State,  supra,  was  decided,  and  in  that  case  it 
was  declared  that  "the  provision  of  the  criminal  code 
making  conscientious  scruples  of  a  juror  against  capital 
punishment  ground  of  challenge  for  cause  in  prosecutions 
for  murder  was  not  repealed  by  the  amendment  of  1893, 
conferring  upon  the  jury  discretion  to  fix  the  punishment, 
upon  conviction  for  murder  in  the  first  degree,  at  imprison- 
ment for  life  instead  of  the  death  penalty."  The  later 
cases  follow  the  same  rule. 

4.  A  young  son  of  the  defendant  was  called  as  a  witness 
in  his  behalf,  and  testified  that  sometime  in  the  month 
before  the  homicide,  as  he  was  going  home  from  a  ball  game, 
and  was  not  far  from  the  farm  of  the  deceased,  he  was 
frightened  by  the  deceased.  The  substance  of  the  conduct 
of  the  deceased  on  that  occasion  was  told  by  the  witness 
in  this  language:  "He  just  called  at  me  three  times  and 
whistled,  he  called  the  first  time  and  I  stopped,  and  then 
I  started  to  run,  and  he  called  twice  and  whistled  at  me." 
.  The  witness  then  ran  home  and  was  not  further  interfered 
with.  Upon  the  redirect  examination,  the  witness  was 
asked  why  he  was  afraid  of  him.  This  was  objected  to  as 
calling  for  a  conclusion  of  the  witness,  and  the  objection 
was  sustained.  The  defendant  then  made  an  offer  of  proof 
by  the  witness,  the^  substance  of  which  was  that  the  witness 
believed  at  the  time  that  the  deceased  desired  to  punish 
him  for  taking  down  a  fence  of  the  deceased  and  not  re- 
placing it.  The  ruling  of  the  court  upon  the  offer  was  to 
the  effect  that  the  defendant  might  show  the  facts  in  regard 
to  taking  down  the  fence  by  the  witness  and  replacing  it  by 
the  deceased;  but  the  court  refused  to  allow  the  witness 
to  testify  that  it  was  for  this  reason  that  he  was  afraid 
that  the  deceased  intended  to  injure  him.    There  was,  of 
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course,*  no  error  in  this  ruling  of  the  court,  and  the  defend- 
ant's exceptions  thereto  were  properly  overruled.  It  is, 
however,  insisted  that,  although  it  should  be  thought  that 
the  exclusion  of  the  evidence  as  oflEered  was  not  erroneous, 
still  the  language  used  by  the  court  was  prejudicial  to  the 
defendant  as  containing  an  intimation  ^'that  the  witness 
had  been  guilty  of  reprehensible  conduct  toward  the  de- 
ceased." The  language  said  to  have  been  used  by  the  court 
was :  "The  oflfer  is  denied,  except  to  this  extent  that  the 
witness  may  be  permitted  to  testify,  if  counsel  desire  him  to, 
that  he  had  passed  along  near  there  the  day  before  and 
had  kicked  down  the  fence  which  Butler  had  put  up."  The 
acts  of  the  witness  recited  by  the  court  were  recited  in  the 
defendant's  ofifer  of  proof,  and  the  objection  made  is  that 
the  court  failed  to  call  attention  to  the  mitigating  circum- 
stances that  would  justify  the  witness  in  taking  down  the 
fence  of  the  deceased.  But  these  matters  were  not  com- 
petent in  evidence,  and  it  would  seem  to  have  been  im- 
proper for  the  court  to  have  recited  them. 

5.  Two  of  the  state's  witnesses  testified  to  having  heard 
the  defendant  shout  to  the  deceased  and  the  parties  with 
him  in  threatening  language  on  the  evening  of,  and  shortly 
before,  the  homicide.  These  witnesses  were  at  the  time  at 
their  home,  which  was  possibly  half  a  mile  or  more  from 
the  residence  of  the  defendant,  near  which  he  is  alleged  to 
have  been  at  the  time.  On  the  theory  that  there  was  an 
elevation  of  ground  between  the  witnesses  and  the  defend- 
dant  that  might  intercept  the  sound  of  the  defendant's 
voice,  the  defendant  offered  a  witness  as  an  expert  who  tes- 
tified, in  substance,  that  such  obstruction  would  interfere 
with  the  passing  of  sound  from  one  place  to  another,  and 
would,  in  the  opinion  of  the  witness,  render  it  impossible 
for  the  sound  of  the  defendant's  voice  to  have  been  heard 
as  testified  to  by  the  state's  witnesses.  The  defendant 
alleges  that,  while  this  expert  was  testifying,  the  court,  in 
passing  upon  a  question  raised  upon  the  evidence,  used 
these  words  in  the  hearing  of  the  jury :  "A  country  boy  on 
a  hill  can  tell  more  about  how  sound  travels,  or  how  far 
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you  can  hear  a  voice,  than'  the  philosophers  who  have 
written  books,  on  the  subject  It  is  manifest  that  such 
language  from  the  court  would  be  improper  and  might,  if 
the  evidence  offered  was  material  to  the  issue,  be  preju- 
dicial to  the  defendant.  It  is  denied  that  the  court  used 
such  language.  If  such  language  had  been  used  by  the 
courts  it  would,  of  course,  be  of  no  importance  in  the  case, 
except  as  reflecting  upon  the  weight  to  be  given  the  evi- 
dence offered  by  the  expert  witness;  and  in  this  case  it 
could  not  have  been  prejudicial  because,  as  far  as  we  can 
see,  the  evidence  of  the  expert  has  no  relevancy  to  the 
question  being  tried.  We  have  been  unable  to  find,  and  our 
attention  has  not  been  called  to,  any  clear  and  substantial 
evidence  from  which  the  jury  could  have  found  that  there 
was  any  elevation  of  land  between  the  defendant  and  the 
witnesses  that  could  have  obstructed  or  deflected  the  sound 
of  the  defendant's  voice.  It  is  shown  that  the  defendant's 
house  was  situated  upon  low  land;  that  between  his  resi- 
dence and  the  home  of  the  witnesses  the  surface  of  the 
earth  is  very  uneven;  that  a  deep  canyon  or  draw  extends 
through  the  territory,  and  that  there  are  elevations  of 
ground  that  some  might  call  hills  and  others  would  not, 
but  to  what  extent  the  ground  is  elevated  is  not  shown.  •  It 
appears  uncontradicted  in  the  evidence  that  the  home  of 
the  witnesses  is  situated  on  an  elevated  plateau ;  that  this 
elevation  is  greater  than  that  of  any  of  the  ground  between 
the  two  residences ;  how  much  greater  is  not  shown,  but  one 
witaess  testified  that  there  was  no  elevation  of  ground 
between  them  that  would  prevent  the  witnesses  hearing 
sound  that  came  from  the  vicinity  of  defendant's  residence. 
The  expert  witness  in  question  had  no  knowledge  of  the 
physical  features  of  the  territory  between  the  two  residen- 
ces. A  finding  that  there  was  an  elevation  that  would  in- 
terfere with  a  direct  line  from  one  of  these  residences  to 
to  the  other  would  be  based  upon  guesswork,  and  not  upon 
the  evidence  in  this  record.  The  evidence  of  the  expert, 
therefore,  had  no  bearing  upon  the  issue  and  might  have 
been  wholly  excluded.    It  follows  that  the  defendant  could 
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not  have  been  prejudiced  by  the  supposed  remarks  of  the 
trial  court 

6.  Testimony  was  offered  for  the  purpose  of  impeaching 
the  evidence  of  the  defendant  who  was  sworn  as  a  witness 
in  his  own  behalf.  The  defendant  had  testified  to  the  cir- 
cumstances, surrounding  the  homicide  and,  among  other 
things,  had  stated  that  the  controversy  did  not  arise  from 
the  dispute  as  to  the  alleged  road  over  the  defendant's 
land,  but  that,  on  the  other  hand,  he  had  started  out  from 
his  home  to  look  after  his  children,  and  accidentally  came 
in  contact  with  deceased.  A  witness  was  called  who  had 
been  with  ,the  defendant  soon  after  the  homicide,  and  had 
conversation  with  him,  and,  after  showing  these  facts,  this 
witness  was  asked  this  question :  "Did  the  defendant  tell 
you  on  the  car  that  night,  coming  from  Mason  City,  words 
like  these:  ^That  he  had  some  trouble  with  this  man  over 
a  road;  that  he  went  down  to  the  gate  with  a  gun,  and 
that  he  killed  him;  that  he  went  to  open  the  gate  to  go 
through,  and  that  he  killed  him;  that  Butler  went  to  open 
the  gate?' ''  This  question  was  clearly  objectionable,  for 
several  reasons.  The  exact  words  which  it  was  claimed 
that  the  defendant  had  used  should  have  been  incorporated 
in 'the  question  propounded  to  the  witness,  and  the  ques- 
tion, having  been  put  to  the  witness  so  indefinitely  as  it 
was,  naturally  called  for  the  indefinite  and  wholly  im- 
proper answer  of  the  witness :  "Well,  that  is  about  the  sub- 
stance of  it."  Past  experience  in  the  trial  of  such  ques- 
tions has  led  to  the  conclusion,  which  has  long  ago  become 
an  unvarying  rule,  that  such  mode  of  impeachment,  being 
dangerous  and  liable  to  lead  to  prejudice,  should  not  be 
allowed,  except  with  the  strict  observance  of  the  technical 
rules  with  which  the  law  has  protected  a  witness  whose 
testimony  it  is  sought  in  this  manner  to  impeach.  When, 
however,  it  is  sought  to  enforce  these  technical  rules 
against  the  party  offering  the  evidence,  it  is  necessary  like- 
wise to  lay  the  same  restrictions  upon  the  objector.  The 
objection  made  to  this  question  was :  "Defendant  objects 
for  the  reason  that  the  question  suggests  a  confession  or 
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admission,  and  that  the  same  is  a  part  of  the  state's  main 
case,  and  is  not  proper  rebuttal  testimony;  that  no  founda- 
tion was  laid  for  the  introduction  of  the  testimony  when 
the  defendant  was  on  the  stand.''  It  will  be  noticed  that 
no  objection  was  made  to  the  form  of  the  question.  The 
defendant  having  consented  to  the  use  of  so  indefinite  a 
question,  it  cannot  be  said  that  he  was  prejudiced  by  an 
answer,  the  indeflniteness  and  indirectness  of  which  was 
suggested  by,  and  the  natural  result  of,  the  question  itself. 
There  was,  therefore,  no  error  in  refusing  to  strike  out 
the  answer  of  the  witness  on  the  ground  that  it  was  not 
responsive,  and  incompetent,  irrevelant  and  immaterial. 
The  evidence,  if  offered  as  a  part  of  the  state's  case,  would, 
of  course,  have  been  competent  as  an  admission  of  the  de- 
fendant against  his  interest;  but,  in  the  condition  of  the 
evidence  at  the  time,  it  would  have  been  manifestly  unjust 
to  the  defendant  to  have  admitted  the  evidence  as  aflSrma- 
tive  proof  of  the  defendant's  guilt,  and,  so  far  as  it  might 
have  been  thought  to  have  been  offered  for  that  purpose, 
the  objection  sufllciently  raises  the  question  and  should 
have  been  sustained. 

7.  While  the  testimony  was  being  taken  in  the  case,  de- 
fendant's counsel  suggested  to  the  court  that  one  of  the 
jurors  was  asleep.  The  court,  thereupon,  sent  the  sheriff 
to  awaken  the  juror.  The  juror  appeared  at  the  time 
to  have  his  eyes  closed  and  head  bowed,  but,  as  the  sheriff 
reached  the  juror,  and  before  he  had  been  interfered  with 
by  the  sheriff  in  any  way,  he  resumed  his  attentive  posi- 
tion, and  no  further  action  was  taken  by  the  court  thereon. 
The  defendant  now  insists  that,  although  he  did  not  re- 
quest the  court  so  to  do,  the  court  should  of  its  own 
motion  have  questioned  the  juror,  and,  if  it  appeared 
that  the  juror  had  failed  to  hear  any  part  of  the  evidence 
that  had  been  given,  the  court  should  have  caused  the 
evidence  to  have  been  reintroduced;  but  this  contention 
cannot  be  sustained.  The  proof  offered  by  the  defendant 
upon  this  matter  is  somewhat  contradicted,  but,  even  if 
we  take  it  as  true,  it  does  not  sufficiently  appear  that  the 
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juror  failed  to  hear  the  evidence  given  by  the  witness, 
and,  if  he  did,  the  defendant  could  not  by  his  silence  ac- 
quiesce in  the  continuance  of  the  trial  without  further 
action  on  the  part  of  the  court,  and  afterwards  urge  that 
he  was  prejudiced  by  the  want  of  such  action.  It  fol- 
lows that  this  assignment  in  the  motion  for  new  trial  was 
properly  overruled. 

8.  It  is  earnestly  contended  that  the  court  erred  in 
those  instructions  in  which  the  elements  of  murder  in 
the  first  degree  were  explained  to  the  jury.  There  were 
four  of  these  instructions,  and  possibly  a  part  of  somcof 
them  might  properly  have  been  omitted.  It  is  not  con- 
tended that  they  contained  any  erroneous  statement  as  to 
the  law,  nor  is  it  denied  that  the  evidence  was  in  such 
condition  as  to  make  it  proper  to  submit  that  question  to 
the  jury.  The  argument  seems  to  be  that,  since  the  jury 
have  found  the  defendant  guilty  of  murder  in  the  second 
degree,  thereby  excluding  the  conclusion  of  his  guilt  of 
the  higher  degree,  it  follows  that  the  instructions  defining 
murder  in  the  first  degree  were  unnecessary,  or  at  least 
that  some  of  them,  or  some  part  of  them,  might  have  been 
dispensed  with.  Of  course,  there  is  no  merit  in  such  a 
contention,  and  possibly  it  was  not  intended  to  insist 
upon  this  suggestion.  The  principal  contention  appears 
to  be  that  there  was  ^'practically  a  reiteration  and  repeti- 
tion of  the  first  instruction  given  upon  that  point."  The 
instructions  as  a  whole  present  an  unusually  clear  ex- 
planation of  the  principles  of  law  underlying  the  questions 
of  fact  to  be  submitted  to  the  jury,  and  we  cannot  find 
any  such  repetition  in  the  statement  of  these  principles 
as  could  Ite  said  to  prejudice  the  defendant. 

It  appears  that  the  whole  matter  was  fairly  submitted 
to  the  jury,  and  without  any  prejudicial  error  that  would 
require  a  reversal  of  the  judgment. 

Affirmed. 
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William  Miller  v.  Eli  Hbndbeson  bt  al. 

Filed  Afbil  18,  1906.    No.  14,276. 

Costs.  When  a  plaintiff  in  an  action  in  a  justice's  court,  in  which  no 
set-off  Is  pleaded,  recovers  a  judgment  from  which  the  defend- 
ant appeals,  and  the  plaintiff  has  judgment  also  in  the  district 
court,  he  is  entitled  to  recover  costs  in  the  latter  court  without 
regard  to  the  amount  of  his  judgment  therein. 

Ebeob  to  the  district  court  for  Antelope  county :  John  F. 
Boyd,  Judge.    Affirmed. 

0.  A.  Williams,  for  plaintiff  in  error. 

A.  E.  Qarten,  contra^. 

Ames,  0. 

In  a  money  action,  plaintiff  recovered  a  judgment  in 
justice's  court  from  which  the  defendant  appealed.  On  a 
trial  in  the  district  court;  the  plaintiff  also  recovered  a 
verdict,  but  by  a  sum  less  by  more  than  f20  than  the 
amount  of  the  judgment  appealed  from.  In  the  latter 
court;  judgment  was  rendered  for  the  plaintiff  for  the 
amount  of  the  verdict,  and  for  costs.  From  the  order 
taxing  costs  the  defendant  prosecutes  this  proceeding. 

We  discover  no  error.  The  right  of  a  litigant  in  a  com- 
mon law  action  to  recover  costs  is  exclusively  statutory. 
City  of  Hastings  v.  Mills^  50  Neb.  842.  Section  620  of  the 
code  enacts:  "Where  it  is  not  otherwise  provided  by  this 
and  other  statutes,  costs  shall  be  allowed  of  course  to  the 
plaintiff,  upon  a  judgment  in  his  favor,  in  actions  for  the 
recovery  of  money  only,  or  for  the  recovery  of  specific  real 
or  personal  proi>erty.''  Section  986  of  the  code  provides : 
"If,  on  an  appeal  by  the  plaintiff,  from  a  judgment  in  his 
favor,  he  shall  not  recover  a  larger  sum  than  twenty  dollars 
exclusive  of  interest  since  the  rendition  of  the  judgment 
before  the  justice,  he  shall  be  adjudged  to  pay  all  costs  in 
the  district  court  including  a  fee  of  five  dollars  to  the  de- 
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fendant^s  attorney;  and  in  case  the  defendant  shall  demand 
a  set-oflf  greater  than  twenty  dollars,  and  he  appeals  from 
a  judgment  in  his  favor,  and  does  not  recover  twenty  dol- 
lars, he  shall,  in  like  manner,  pay  all  costs  in  the  appel- 
late court,  including  a  like  fee  to  the  plaintiflf^s  attorney/' 
And  section  1,013  is  as  follows :  "If  any  person  appealing 
from  a  judgment  rendered  in  his  favor  shall  not  recover 
a  greater  sum  than  the  amount  for  which  judgment  was 
rendered,  besides  costs  and  the  interest  accruing  thereon, 
every  such  appellant  shall  pay  the  costs  of  such  appeal." 
Each  of  these  two  latter  quoted  statutes  constitutes  an 
exception  to  the  first  quoted,  but  neither  is  applicable  in 
the  present  case  because  the  plaintiff,  who  was  sucessful 
in  justice's  courts  did  not  appeal,  and  no  setoff  was 
pleaded.  We  have  been  cited  to  no  other  statute  bearing 
on  the  question  and  know  of  none,  and  therefore  recom- 
mend that  judgment  of  the  district  court  be  affirmed. 

Oldham  and  Epperson,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be 

Affirmed. 


Amanda  Pbinglb  v.  Modern  Woodmen  of  America.* 

Fn^ED  April  18,  1906.    No.  14,294. 

..  Beneficial  Associations:  FOefettube:  Waiveb.  It  Is  a  settled  law 
of  this  state  that  if  a  beneficiary  Insurance  association,  like  the 
defendant  in  error  In  this  action,  continues  to  collect  dues  and 
mortuary  assessments  from  a  member  "^ho  has  forfeited  his  bene- 
ficiary certificate,  after  knowledge  of  such  forfeiture  by  Its  ofB- 
oera  or  agents  intrusted  with  the  duty  of  making  assessments,  it 
shall  be  held  to  have  waived  such  forfeiture,  without  regard  to 
any  restrictions  or  limitations  Incorporated  In  its  certificates  of 
membership  or  by-laws  with  respect  to  the  power  or  authority 
of  such  persons  to  make  such  waivers. 

*  Rehearing  allowed.    See  opinion,  p.  888,  post. 
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2.  Principal  and  Agent.  It  is  the  duty  of  an  agent  to  communicate  to 
his  principal  eyery  fact  affecting  the  transaction  intrusted  to  his 
care  which  comes  to  his  knowledge  in  course  of  or  during  its  per- 
formance, and  this  duty,  in  an*  action  between  the  principal  and 
the  adverse  party,  the  agent  is,  with  certain  exceptions  noted  in 
the  opinion,  conclusively  presumed  to  have  obeyed. 

Errob  to  the  district  court  for  Deuel  county :  Hanson  M. 
Grimes,  Judge.    Reversed. 

G.  G.  McAllister,  for  plaintiff  in  error. 

W.  H,  Thompson  and  T.  8.  Allen,  contra. 

Ames,  C, 

There  is  no  conflict  in  the  evidence  with  respect  to  the 
facts  essential  to  the  determination  of  the  rights  of  the 
parties  to  this  action  which  was  tried  by  the  court  alone, 
a  jury  having  been  waived. 

Frank  W.  Pringle  was  a  member  of  the  defendant  so- 
ciety holding  a  beneficiary  certificate  in  favor  of  his 
mother,  the  plaintiff,  which  contained  a  clause  to  the  effect 
that  it  shall  become  null  and  void  if,  while  such  a  member, 
he  should  become  convicted  of  a  felony.  While  such  member 
he  wbjS  convicted  of  a  felony,  in  consequence  of  which  he 
was  sentenced  to  serve  a  term  in  the  Nebraska  state  peni- 
tentiary, where  he  died  about  six  months  afterwards.  After 
Pringle  had  been  arrested  for  the  offense  of  which  he  was 
subsequently  convicted,  but  before  his  trial,  he  deposited 
with  the  clerk  of  the  local  camp  a  sum  of  money  sufllcient 
to  paj  his  dues  and  assessments,  thereafter  to  accrue,  for 
the  term  of  four  months,  and  directed  the  clerk  so  to 
apply  it  as  such  obligations  should  mature.  This  direc- 
tion the  clerk  obeyed  by  remitting  the  required  sums 
monthly  to  the  head  camp;  such. remittances  being  made 
all,  or  nearly  all,  of  them  after  the  conviction  and  with 
the  knowledge  by  the  clerk  of  that  fact  After  the  fund 
had  become  exhausted,  the  plaintiff  paid  to  the  clerk  two 
successive  instalments  which  were  received  and  trans- 
28 
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mitted  by  him  to  the  head  camp  in  the  usual  manner. 
Pringle  died  on  the  6th  day  of  September,  without  ever 
haying  been  in  default  of  dues,  or  assessments,  and  a  mem- 
ber in  good  standing,  so  far  as  appeared  from  the  books 
and  records  of  the  order,  and  was  buried  by,  and  with  the 
rites  and  ceremonies  of,  the  local  camp  as  haying  died  in 
full  fellowship  therewith.  After  his  death  an  officer  or 
agent  of  the  head  camp  made  or  attempted  to  make  a 
tender  to  the  plaintiff  of  the  sums  accepted  as  dues  and 
assessments  after  the  date  of  conyiction.  The  evidence 
with  rgspect  to  what  occurred  in  this  transaction  and 
as  to  .the  formal  sufficiency  of  the  attempted  tender,  is 
somewhat  conflicting,  but,  in  our  view  of  the  matter,  the 
fact  is  not  material.  A  suit  on  the  membership  certificate 
resulted  in  a  judgment  for  the  defendant 

In  our  opinion,  the  case  is  ruled  by  Modern  Woodmen  of 
America  v.  Colman^  64  Neb.  162.  It  was  there  held,  and 
it  was  twice  reaffirmed  in  the  same  case,  that  "it  is  a 
settled  law  of  this  state  that  if  a  beneficiary  insurance 
association,  like  the  plaintiff  in  error  in  this  action,  con- 
tinues to  collect  dues  and  mortuary  assessments  from  a 
member  who  has  forfeited  his  beneficiary  certificate,  after 
knowledge  of  such  forfeiture  by  its  officers  or  agents  in- 
trusted with  the  duty  of  making  ajssessments,  it  shall  be 
held  to  have  waived  such  forfeiture,  without  regard  to 
any  restrictions  or  limitations  incorporated  in  its  cer- 
tificates of  membership  or  by-laws  with  respect  to  the 
power  or  authority  of  such  persons  to  make  such  waivers." 
And  it  is  said  in  the  opinion :  "It  cannot  be  regarded  as 
material  upon  what  ground  or  for  what  reason  such  for- 
feiture was  incurred."  Field  v.  National  Council,  K.  L. 
S,,  64  Neb.  226,  and  Tfoyal  Highlanders  v.  Scomll,  66  Neb. 
213,  both  cited  and  chiefly  relied  upon  by  the  plaintiff  in 
error  herein,  are  not  in  conflict  with  the  principles  above 
quoted.  In  the  former  of  these  cases  the  officer  of  the 
local  body,  charged  with  collection  of  dues  and  mortuary 
assessments,  had  undertaken  by  agreement  with  the  In- 
sured to  extend  the  time  within  which  payment  of  them 
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should  be  made^  and  the  latter  relying  upon  such  agree- 
ment had  died  several  months  in  arrears.  It  was  correctly 
held  that  the  local  official  had  no  authority  to  waive  or 
amend  the  by-laws  of  the  association  or  the  contract  of 
the  parties.  In  the  latter  of  the  cases  cited  the  insured, 
a  woman,  was  in  suspension  for  default  of  overdue  pay- 
ments, and  the  contract  stipulated  that  she  could  not  be 
reinstated  unless  when  in  good  health.  The  husband  per- 
suaded the  local  oflftcer  to  accept  the  delinquent  dues  on 
the  day  of  her  death,  concealing  fyom  him  the  fact  of  her 
mortal  illness  and  dying  condition,  and  the  payment  waB 
repudiated  as  soon  as  the  fact  became  known.  There  is 
no  question  as  to  the  correctness  of  these  decisions,  but  the 
cases  are  as  unlike  the  one  at  present  under  discussion 
as  can  well  be  imagined.  There  is  a  plain  distinction 
between  the  cases  cited  and  the  Colman  case  and  the  one 
at  bar,  which  is  not  always  observed  by  counsel  or  even 
by  the  courts. '  It  is  not  held  in  any  of  them  that  the  agent 
has  authority  to  waive  a  forfeiture  or  any  coiidition  of  the 
policy  or  contract  But  as  is  shown  at  some  length  in  Har- 
gadine,  McKettrick  Dry  Goods  Co.  v.  Krug,  2  Neb.  (Unof.) 
52,  it  is  the  duty  of  an  agent  to  communicate  to  his  prin- 
cipal every  fact  affecting  the  transaction  intrusted  to  his 
care  which  comes  to  his  knowledge  in  the  course  of  or 
during  its  performance,  and  this  duty,  in  an  action  be- 
tween the  principal  and  the  adverse  party,  th^  agent  is 
conclusively  presumed  to  have  obeyed,  except  when,  in  ex- 
treme cases,  it  is  shown  that  the  agent,  with  the  knowl- 
edge of  the  opposite  party,  has  repudiated  his  agency  or 
has  acted  fraudulently  under  such  circumstances  as  to 
apprise  the  latter  that  the  communication  has  not  been, 
and  probably  will  not  be,  made,  or  it  is  the  intent  of  the 
latter  that  it  shall  not  be  made,  or  he  is  in  some  way  im- 
plicated with  the  default  of  the  agent.  There  are  no  cir- 
cumstances in  this  record  bringing  the  case  within  the  ex- 
ceptions. There  is  no  evidence  that  the  insured  or  his 
beneficiary  acted  fraudulently  or  in  confederation  with  the 
local  agent,  or  suspected,  or  had  reason  so  to  do,  that 
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he  would  neglect  his  duty  in  any  respect.  In  the  absence 
of  this  exception  the  presumption  is  that  the  clerk  of  the 
camp  seasonably  communicated  the  fact  of  Pringle^s  con- 
viction to  the  head  camp  and  that  the  latter,  by  accepting 
and  retaining  the  money  without  objection  until  after  the 
death  of  the  insured,  waived  the  forfeiture.  This,  which 
is  the  doctrine  of  Modem  Woodmen  of  America  v.  Col- 
man,  supra^  and  the  cases  there  cited,  and  of  a  long  line 
of  other  cases  in  this  court,  is  accurately  applicable  to  the 
cajse  at  bar,  and  requires  that  the  judgment  of  the  district 
court  be  reversed  and  a  new  trial  granted,  which  we  recom- 
mend be  done. 

Oldham  and  Epperson,  CO.,  concur.. 

By  the  CJourt:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed  and  a  new  trial  granted. 

Reversed. 

The  following  opinion  on  rehearing  was  filed  July  12, 
1907.    Judgment  of  reversal  adhered  to: 

1.  Beneficial  Associations:  Agents.    A  subordinate  lodge  of  a  mutual 

benefit  society  and  its  cftk*k,  who  is  designated  by  the  supreme 
lodge  to  receive  and  forward  dues  and  assessments  from  certifi- 
cate holders,  are  agents  of  the  supreme  lodge. 

2.  Forfeiture:  Waiyeb.    The  collection  of  dues  and  assessments  from 

a  member  of  the  order,  convicted  of  a  felony,  by  the  clerk  of  such 
subordinate  lodge,  with  full  knowledge  of  that  fact,  which  are  for- 
warded to  and  retained  by  the  supreme  lodge  until  after  the  death 
of  the  member,  amounts  to  a  waiver  of  a  forfeiture  of  his  benefit 
certificate  on  the  ground  of  such  conviction. 

Barnes,  J. 

For  a  full  statement  of  the  facts  involved  in  this  con- 
troversy, see  our  former  opinion,  ante,  p.  384,  where  we 
held  that  the  forfeiture  relied  on  to  defeat  a  recovery  on 
the  benefit  certificate  in  suit  was  waived.  A  rehearing  was 
allowed,  and  it  is  now  strenuously  contended  that  the 
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ax!ts  of  the  local  camp  and  its  clerk  did  not  have  that  ef- 
fect. It  is  claimed  that  the  forfeiture  clause  contained  in 
the  by-laws  of  the  association  was  self-acting,  and  when 
the  deceased  member  was  convicted  of  a  felony  it  ex  pro- 
prio  vigore  expelled  him,  and  he  was  no  longer  a  member 
of  the  order.  This  may  be  conceded,  and  yet  there  may 
be  a  recovery  in  this  case.  The  association  had  the  power 
to  waive  the  forfeiture,  retain  the  member,  and  continue 
his  benefit  certificate  in  force.  And  so  the  real  question 
for  determination  is,  has  there  been  such  a  waiver? 

It  appears  that  Frank  W.  Pringle  became  a  member  of 
the  defendant  association  in  May,  1900,  and  the  benefit 
certificate  in  question  was  issued  and  delivered  to  him  on 
the  30th  day  of  June,  of  that  year.  He  paid  all  of  his 
dues  and  assessments  up  to  and  including  the  15th  day 
of  April,  1901,  when  he  was  convicted  of  a  felony.  He 
was,  up  to  that  time,  a  member  of  the  association  in  good 
standing,  and,  desiring  to  continue  so  and  keep  his  cer- 
tificate in  force  for  the  benefit  of  his  mother,  he,  together 
with  the  clerk  of  his  local  camp,  examined  the  by-laws  of 
the  order  for  the  year  of  1897,  which  were  then  in  the  hands 
of  that  officer  and  were  the  only  by-laws  to  which  they 
had  access,  but  found  nothing  therein  to  prevent  him  from 
keeping  up  his  payments  and  retaining  his  membership. 
He  thereupon  deposited  with  the  clerk  a  sum  of  money 
sufficient  to  pay  his  dues  and  assessments  for  some  months, 
with  instructions  to  forward  the  same  to  the  head  camp  aa 
required.  When  the  money  so  left  with  the  clerk  was 
exhausted,  the  beneficiary  was  notified  of  that  fact,  and 
she  thereafter  continued  to  make  the  necessary  payments 
until  after  Pringle's  death,  which  occurred  on  the  6th  day 
of  September,  1901.  It  further  appears  that  he  was  buried 
under  the  auspices  of  the  order  by  the  local  camp,  with 
full  knowledge  on  the  part  of  the  members  thereof  of  the 
foregoing  facts.  Thereafter  proofs  of  death  were  for- 
warded to  the  head  camp,  with  a  demand  for  the  payment 
of  the  benefit  certificate,  which  was  refused,  for  the  rea- 
son that  the  deceased  was  not  a  member  of  the  order 
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at  the  time  of  his  death.  An  attempt  was  made  to  return 
the  amount  paid  to  the  association  by  the  deceased  and  his 
beneficiary  after  his  conviction,  but  she  refused  to  receive 
or  retain  the  money  thus  tendered. 

That  the  clerk  of  the  local  camp  who,  as  shown  by  the 
record,  was  authorized  to  collect  dues^  and  assessments 
and  forward  them  to  the  head  camp  was  the  agent  of  the 
association  is  too  well  settled  by  authority  to  be  now  an 
open  question.  Bragaw  v.  Supreme  Lodge y  K.  L.  E,,  128  N. 
Car.  354,  54  L.  R.  A.  602;  Trotter  v.  Grand  Lodge  of  lova, 
L.  H.,  132  la.  513;  Coverdale  v.  Royal  Arcanum,  193  111. 
91 ;  Supreme  Tent,  K.  M.  W.,  v.  Volkert,  25  Ind.  App.  627; 
Wagner  v.  Supreme  Lodge,  K.  L.  H.,  128  Mich.  660;  Stylow 
V.  Wisconsin  0.  F.  M.  L.  Ins.  Co.,  69  Wis.  224;  Knights  of 
Pythias  v.  Kalinski,  163  U.  S.  289.  It  is  also  well  settled 
that  such  local  camp  or  lodge  of  such  an  organization  is 
the  agent  of  its  governing  body.  Coverdale  v.  Royal  Ar- 
canum, supra.  The  local  camp  and  its  clerk  being  the 
agents  of  the  association,  the  conclusive  presumption,  in 
the  absence  of  fraud,  is  that  they  seasonably  communi- 
cated the  fact  of  Pringle's  conviction  to  the  head  camp. 
Indeed,  the  clerk  testified  that  the  governing  body  knew 
of  that  fact,  and  his  statement  stands  unchallenged,  ex- 
cept by  the  evidence  of  one  C.  W.  Hawes,  the  head  clerk 
of  the  association.  A  like  state  of  facts  has  often  been 
held  to  amount  to  a  waiver  of  a  similar  forfeiture  clause. 
In  Supreme  Lodge,  K.  H.,  v.  Davis,  26  Colo.  252,  it  was 
held  that  a  benevolent  association  which  issues  a  benefit 
certificate  to  a  member  on  condition  that  he  is  under  a 
certain  age  waives  the  right  to  make  an  objection  on  this 
point  by  acceptance  of  assessments  after  knowledge  that 
the  member  w^as  above  the  age  stated  when  the  certificate 
was  issued ;  that  subordinate  lodges  and  their  officers  who 
collect  assessments  for,  and  which  are  accepted  by,  the 
supreme  lodge  are  agents  of  such  governing  body,  and  no- 
tice to  such  agents  will  be  deemed  notice  to  their  prin- 
cipals. 

Supreme  Tent,  K.  M.  W.,  v.  Yblkert,  supra,  was  a  case 
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where  the  by-laws  of  the  association,  which  were  a  part  of 
the  contract  of  insurance  between  it  and  its  members,  pro- 
vided that  if  a  member  should  engage  in  the  sale  of  in- 
toxicating liquors  his  certificate  should  become  void  from 
the  date  of  engaging  in  such  occupation,  without  any 
action  on  the  part  of  the  officers  of  the  society,  and  that 
the  receipt  of  assessments  from  such  member  after  his 
engaging  in  a  prohibited  occupation  should  not  be  a  waiver 
of  the  condition.  The  assured  engaged  in  the  business  of 
selling  intoxicating  liquors,  which  fact  was  known  to  the 
local  authorities  to  whom  he  paid  his  dues,  and  the 
society  retained  and  received  the  last  assessment,  with 
notice  of  the  fact  that  the  member  died  while  engaged  in 
the  prohibited  occupation.  It  was  held  that  the  associa- 
tion was  estopped  from  asserting  that  the  certificate  was 
forfeited. 

In  Alexander  v.  Orand  Lodge,  A.  0.  U.  W.,  119  la.,  519, 
it  was  said:  ^'One  asserting  the  right  to  pay  under  a 
valid  certificate,  and  allowed  to  do  so  by  the  officer  having 
authority  to  determine  whether  or  not  such  payments 
should  be  received,  is  certainly  justified  in  relying  on  the 
statement  of  such  officer,  and  the  association  is  estopped 
from  insisting  by  way  of  defense  on  any  fact  which  would 
have  been  a  proper  ground  for  refusing,  when  the  dues 
are  offered,  to  recognize  the  certificate  as  valid,  provided 
such  fact  is  known  to  the  association  through  such  officer, 
or  there  is  such  notice  of  the  fact  as  to  charge  the  associa- 
tion or  its  officers  with  knowledge  thereof.'^ 

In  Trotter  v.  Orand  Lodge  of  Iowa,  L.  H.,  supra,  it  was 
held  that  the  rule  that  courts  will  give  effect  to  any  act 
or  circumstance  from  which  it  may  fairly  be  argued  that 
the  insurer  has  waived  the  right  to  strict  and  literal  per- 
formance by  the  insured,  or  upon  which  an  estoppel  against 
forfeiture  may  be  founded,  applies  to  fraternal  or  lodge 
insurance.  And  whether  a  waiver  of  forfeiture  of  a  cer- 
tificate of  insurance  will  be  found  in  any  particular  case 
depends  not  on  the  intention  of  the  insurer  against  whom 
it  is  asserted,  but  on  the  effect  which  its  conduct  or  course 
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of  business  has  had  upon  the  insured,  and  this  rule  is 
applicable  where  the  insurer  acts  under  a  mistake. 

In  Modem  Woodmen  of  America  v.  Colman,  68  Neb.  660, 
we  held  that  a  forfeiture  incurred  by  the  holder  of  a  life 
insurance  policy  or  contract  is  waived,  if  the  company, 
with  knowledge  of  the  facts,  subsequently  collects  pre- 
miums, dues  or  assessments  on  account  of  the  contract, 
and  retains  them,  without  objection,  until  after  the  death 
of  the  insured;  that  it  is  the  duty  of  the  agent  to  make 
known  to  his  principal  all  facts  concerning  the  Service  in 
which  he  is  engaged  that  come  to  his  knowledge  in  the 
course  of  his  employment,  and  this  duty  he  is,  in  a  subse- 
quent action  between  his  principal  and  a  third  person,  con- 
clusively presumed  to  have  performed.  This  is  the  founda- 
tion of  the  rule,  necessary  to  public  safety,  that  notice  to 
an  agent  in  the  course  of  his  employment  is  notice  to  his 
principal. 

It  is  contended,  however,  that,  Pringle's  membership 
having  terminated  by  reason  of  his  conviction  and  the  for- 
feiture clause  contained  in  the  by-laws  of  the  association, 
the  clerk  of  the  local  camp  was  not,  as  to  him,  the  agent 
of  the  head  camp,  and  had  no  authority  to  receive  dues 
from  him  after  the  date  of  his  conviction.  It  appears, 
however,  that  the  head  camp  had  failed  to  furnish  the  clerk 
with  the  by-laws  of  the  order  adopted  in  1899,  or  thereafter, 
which  contained  the  forfeiture  clause  in  question.  So,  when 
the  deceased  applied  to  the  agent  of  the  association  to  as- 
certain whether  he  could  pay  his  dues  and  assessments,  and 
keep  his  benefit  certificate  in  force,  it  was  found,  on  exam- 
ination of  the  by-laws,  that  he  could  do  so.  Again,  Prin- 
gle's  conviction  did  not  have  the  effect  of  removing  the 
clerk  of  the  local  camp  from  office,  and  he  was  as  much 
the  agent  of  the  association  thereafter  as  he  was  before 
that  event  took  place.  He  was  required  to  collect  all  dues 
and  assessments  from  members  of  the  local  camp  and  for- 
ward them  to  the  association,  and,  finding  nothing  in  the 
by-laws  furnished  him  by  that  body  which  prohibited  it,  he 
decided,  in  good  faith,  that  he  was  required  to  receive  the 


Vol.  76]  JANUABY  TERM,  1906.  393 

Prlngle  v.  Modern  Woodmen  of  America. 

dues  and  assessments  tendered  by  the  deceased  and  his 
beneficiary.  They  were  so  received  by  him  and  forwarded 
to  the  head  camp,  which  received  and  retained  them  until 
after  Pringle^s  death.  The  clerk  of  the  local  camp  was 
thus  acting  as  agent  for  the  association,  with  at  least  os- 
tensible authority  to  accept  the  dues  and  assessments  in 
question,  and  his  acts  should  be  held  to  be  binding  upon 
his  principal.  It  also  appears  that  the  local  camp  re- 
ceived its  part  of  the  dues  paid  by  the  deceased;  continued 
to  treat  him  as  one  of  its  members,  and  has  never  offered 
to  return  any  of  the  money  thus  received.  It  would,  there- 
fore, seem  clear  that  the  forfeiture  relied  on  by  the  defend- 
ant has  been  waived,  and  this  rule  is  amply  sustained  by 
the  authorities. 

So,  we  are  of  opinion  that  our  former  judgment  was 
right,  and  it  is  adhered  to. 

Reversed. 

Letton,  J.,  dissenting. 

Prank  W.  Pringle  became  a  member  of  the  order  upon 
June  23, 1900.  At  the  time  he  became  a  member  he  agreed 
"to  conform  in  all  respects  to  the  rules,  laws  and  usages 
of  the  society  now  in  force  or  which  may  hereafter  be  en- 
acted and  adopted  by  the  same,  and  that  this  application 
and  the  laws  of  this  society  shall  form  the  sole  basis  of 
my  admission  to  membership  therein  and  of  the  benefit 
certificate  to  be  issued  me."  There  was  a  further  agree- 
ment that  if  he  should  be  expelled  from  the  order  he  should 
forfeit  his  rights  under  the  certificate.  In  his  application 
he  states:  "I  fully  understand  the  object,  organization, 
mode  of  action  and  laws  of  this  society,  and  particularly 
that  part  of  the  laws  defining  the  qualifications  for  and  the 
restrictions  upon  its  membership.  •  •  •  i  further  un- 
derstand and  agree  that  the  laws  of  this  society  now  in 
force  enter  into  and  become  a  part  of  every  contract  of  in- 
demnity by  and  between  the  members  of  the  society  and 
govern  all  rights  thereunder.'*    These  statements  were  a 
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part  of  the  application  and  were  signed  by  the  applicant, 
together  with  the  further  signed  agreement  that  the  ap- 
plication and  statements  should  be  taken  as  a  part  of  the 
contract  At  the  time  of  his  admission  into  the  order 
section  326  of  the  by-laws  provided  as  follows:  "If  any 
person  after  becoming  a  member  of  this  society  shall  be 
convicted  of  a  felony,  he  shall  by  such  conviction  be  ex- 
pelled from  the  society,  without  any  action  being  taken  by 
the  local  camp,  executive  counsel,  head  camp  or  any  of  the 
officers  of  this  society/'  And  section  328  provided:  "In 
case  of  expulsion  because  of  conviction  of  a  felony,  the 
member  shall  never  again  be  reinstated/'  Section  274  pro- 
vided, in  substance,  that  the  camp  clerk  should  not  know- 
ingly receive  dues  "from  a  member  who  shall  have  been 
convicted  of  a  felony  after  his  adoption  into  this  society, 
provided,  however,  that  the  receipt,  retention  or  transmis- 
sion to  the  head  camp  of  such  dues  or  assessments  shall  not 
have  the  eflfect  of  waiving  the  forfeiture  of  the  certificate 
of  such  member  or  secure  to  him  any  such  rights  whatever." 
There  is  no  evidence  in  the  record  showing  that  at  the 
time  Pringle  became  a  member  of  the  order  he  did  not 
fully  understand  and  know  the  contents  of  the  by-laws 
and  the  foregoing  provisions  and  his  signed  declaration  is 
to  the  effect  that  he  was  so  informed.  In  April,  1901,  he 
was  convicted  of  horse  stealing,  and  died  in  the  peniten- 
tiary in  September,  1901.  In  July,  1901,  and  after  the 
date  at  which  the  local  clerk  testifies  Pringle  and  he  ex- 
amined the  by-laws,  a  new  by-law  was  adopted  as  section 
248,  revision  of  1901,  as  follows :  "No  local  camp  nor  any 
of  the  officers  thereof  shall  have  the  right  or  power  to 
waive  any  of  the  provisions  of  the  by-laws  of  this  society." 
1.  In  the  absence  of  any  evidence  to  contradict  Prin- 
gle's  statement  that  he  knew  what  the  by-laws  were  in  1900 
when  he  joined  the  order,  I  do  not  think  the  testimony 
of  the  clerk  that,  about  the  time  of  the  conviction  he  ex- 
amined his  1897  copy  of  the  by-laws  and  found  nothing 
to  prevent  him  from  accepting  the  dues,  is  of  much  im- 
portance.    Both  he  and  Pringle  evidently  had  some  rea- 
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son  for  looking  up  the  by-laws  in  that  respect  No  reason 
is  suggested  why  he  should  think  of  such  a  law  being  in 
existence,  unless  he  had  at  some  time  been  informed  of  it, 
and  I  think  the  inference  to  be  drawn  from  this  fact  sup- 
ports  the  statement  in  Pringle's  application  that  he  knew 
what  the  by-laws  were.  Pringle  knew  when  he  entered 
into  the  contract  that  if  he  was  convicted  of  a  felony 
his  certificate  would  be  void.  He  knew  also  that  the  clerk 
had  no  right  or  authority  to  take  money  from  him  in  pay- 
ment of  dues  or  assessments  after  that  event.  By  a  sub- 
sequent by-law  which  was  binding  upon  him,  the  power 
of  the  clerk  to  waive  any  of  the  provisions  of  the  contract 
or  waive  a  forfeiture  was  expressly  taken  away.  The  col- 
lection of  the  assessments  by  the  local  clerk  therefore  was 
beyond  the  scope  of  his  authority,  which  was  known  to  the 
insured,  and  which,  in  the  absence  of  ratification  by  his 
principal,  did  not  bind  it.  If  the  evidence  preponderated 
that  the  head  camp  knew  of  the  forfeiture  and  accepted 
the  money  with  that  knowledge,  I  w^ould  concur  in  the 
opinion,  but  I  do  not  so  read  the  record.  This  was  the  con- 
dition in  Supreme  Tent,  K.  M,  W.  v,  Volkert,  25  Ind.  App. 
627,  referred  to  in  the  opinion,  and  with  this  doctrine  I 
have  no  quarrel.  There  is  no  evidence  of  ratification  of 
the  unauthorized  act.  The  money  sent  in  by  the  clerk 
was  returned  immediately  upon  knowledge  of  the  facts, 
and  the  forfeiture  was  never  waived.  These  views  are 
supported  by  Farmers  &  Merchants  Ins.  Co.  v.  Bodge,  78 

Neb.  ;  Graves  v.  Modern  Woodmen  of  America,  85 

Minn.  396;  Field  v.  National  Council  K.  L.  8.,  64  Neb.  226; 
Royal  Highlanders  v.  Scovill,  66  Neb.  213;  Elder  v.  Orand 
Lodge,  A.  0.  U.  W.,  79  Minn.  468;  Knights  of  Honor  r. 
Oeters,  95  Va.  610;  Borgraefe  v.  Knights  of  Honor,  22  Mo. 
'App.  127;  Harvey  v.  Grand  Lodge,  A.  0.  V.  W,,  50  Mo. 
App.  472;  Hall  v.  Western  Travelers  Accident  Ass'n,  69 
Neb.  601.  I  think  it  would  be  extremely  dangerous  to  the 
welfare  of  all  the  membera  of  beneficial  associations  if  the 
power  is  indirectly  confc^rnMl  upon  local  clerks  to  change 
or  annul  the  terms  of  the  contract,  as  seems  to  be  the  ef* 
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feet  of  the  opinion.  We  have  held  that  this  cannot  be  done 
to  the  detriment  of  the  member  by  a  body  made  up  of  the 
officers  of  the  lodge  and  some  elected  representatives, 
Lange  v.  Royal  Highlanders^  75  Neb.  196.  If  this  cannot 
be  done  by  the  formal  action  of  such  a  body,  is  it  consistent 
or  logical  to  say  that  it  may  be  done  by  any  local  camp 
clerk?  Moreover,  the  organization  possesses  social  and 
fraternal,  as  well  as  insurance  features,  and  its  members 
are  associated  together  in  the  work  of  the  local  camp. 
Most  law-abiding  citizens  have  a  just  and  well-founded 
aversion  to  social  association  with  criminals,  and  the  pro- 
visions of  the  contract  which  seek  to  protect  them  from 
such  association  should  be  given  full  force  and  effect,  and 
the  unauthorized  act  of  a  subordinate  agent  should  not  de- 
prive the  other  members  of  the  protection  proposed  by  this 
by-law.  It  is  probable  also  that  by  reason  of  an  increased 
mortality  in  prisons  the  insurance  risk  is  increased  as  long 
as  the  criminal  is  incarcerated,  and  the  society  has  the 
right  to  protect  itself  and  its  members  from  such  an  in- 
crease of  the  hazard  caused  by  the  act  of  the  insured. 

The  by-law  is  salutary,  is  in  the  interests  of  the  whole 
membership  of  the  association,  and  should  be  enforced, 
unless  waiver  by  the  principal  is  shown. 


Missouri  Pacific  Railroad  Company  v.  Cass  County. 

Filed  Afbil  18,  1906.     No.  14,240. 

1.  Bailroads:  Cbossings  at  Hiohways.  Under  cectlon  110,  ch.  78, 
Comp.  St.,  it  is  the  duty  of  a  railroad  company  to  make  and  keep 
in  repair  suitable  crossings  with  approaches,  notwithstanding  the 
highway  was  laid  out  after  the  railroad  was  built.  The  public 
authorities  are  required  to  build  that  part  of  the  highway  within 
the  right  of  way  which  they  would  have  been  required  to  make 
had  the  railroad  not  been  constructed.  Btaie  i7.  Chicago,  B.  d 
Q,  R,  Co.,  29  Neb.  412,  followed  and  approved. 
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2. :    :    LiABnjTY  op  Counties.    Under  the  provisions  of 

this  section  of  the  statute,  a  railroad  oomiMLny  cannot  recover 
damages  from  a  county  for  the  cost  of  putting  in  cattle-guards, 
erecting  sign-posts,  huilding  wing-fences,  planking  the  track,  and 
constructing  the  necessary  approaches  at  a  public  crossing. 

3.  Compensatory  damages  should  be  allowed  for  the  land  taken  from 

the  right  of  way  for  a  public  road. 

4.  Xeaaure  of  Damages.    Where,  in  making  the  proper  approaches  to 

the  railroad  track,  it  is  necessary  to  grade  through  all,  or  nearly- 
all,  the  width  of  the  right  of  way  on  either  side  of  the  track,  the 
railroad  company  should  be  allowed  such  sum  for  damages  as  the 
county  would  have  been  compelled  to  expend  in  grading  the  public 
road  had  the  railroad  never  been  built. 

Error  to  the  district  court  for  Cass  county :  Paul  Jes- 
SBN,  Judge.    Reversed. 

B.  P.  Waggener,  J.  W.  Orr  and  A.  'N.  Sullivan,  for  plain- 
tiflP  in  error. 

Jesse  L.  Root  and  G.  A.  Rawls,  contra. 

Oldham,  C. 

This  action  originated  before  the  board  of  county  com- 
missioners of  Cass  county  on  a  claim  for  damages  filed  by 
the  Missouri  Pacific  Railroad  Company  on  account  of  the 
crossing  of  its  right  of  way  by  a  section  line  road  in  said 
county.  There  is  no  question  involved  as  to  the  regularity 
of  the  proceedings  in  opening  the  highway,  and  plaintiff's 
claim  for  damages  was  duly  filed  in  conformity  with  the 
statuta  Appraisers,  duly  appointed,  awarded  plaintiff 
the  sum  of  f 250  as  compensation  for  the  crossing  of  the 
road  over  its  right  of  way.  The  county  board,  however, 
refused  to  allow  plaintiff  any  damages,  and  an  appeal 
from  this  final  order  was  prosecuted  to  the  district  court 
for  Cass  county.  A  jury  was  waived  and  trial  had  to 
the  court,  with  a  finding  and  judgment  for  the  plaintiff 
for  one  cent  damages.  To  reverse  this  judgment  plaintiff 
brings  error  to  this  court. 
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It  appears  from  the  testimony  that  there  is  a  natural 
depression  of  the  surface  of  the  ground  at  the  point  where 
the  section  line  road  crosses  plaintiff's  right  of  way,  and 
that  the  railroad  track  had  been  graded  about  15  feet 
above  the  surface  of  the  surrounding  lands.  The  claims 
urged  by  the  railroad  company  are  for  the  cost  of  grading 
from  the  railroad  track  to  the  highway  within  the  right 
of  way,  for  the  expense  of  putting  in  cattle-guards,  wing- 
fences  and  sign-posts,  for  planking  the  track,  and  also  for 
the  amount  of  land  taken  from  the  right  of  way  by  the 
condemnation  proceedings,  being  a  strip  containing  about 
four-tenths  of  an  acre.  There  was  testimony  offered  tend- 
ing to  show  that  the  value  of  land  at  the  place  of  the 
crossing  was  from  f  65  to  f 75  an  acre.  The  contest  was  as 
to  whether  or  not  plaintiff  was  entitled  to  recover  for 
these  items  of  damage  under  the  laws  of  this  state. 

Plaintiff  contends  that  all  the  items  of  damage  claimed 
are  extra  burdens  cast  upon  it  by  the  opening  of  the  pub- 
lic road  across  its  right  of  way  long  after,  the  establish- 
ment of  its  roadbed.  Plaintiff  relies  on  section  6,  art.  XI, 
of  the  constitution,  which  provides  that  "the  exercise  of 
the  power  and  the  right  of  eminent  domain  shall  never 
be  so  construed  or  abridged  as  to  prevent  the  taking  by 
the  legislature,  of  the  property  and  franchises  of  incor- 
porated companies  already  organized,  or  hereafter  to  be 
organized,  and  subjecting  them  to  the  public  necessity  the 
same  as  of  individuals,"  and  urges  that  under  this  section 
the  property  of  corporations  is  put  in  the  same  class  as  the 
property  of  individuals  so  far  as  condemnation  proceed- 
ings are  concerned,  and  can  only  be  taken  for  public  pur- 
poses for  a  just  compensation.  On  the  contrary,  it  is  con- 
tended by  the  county  that  the  plaintiff  corporation  took 
its  franchise  subject  to  the  dominant  right  of  eminent 
domain  in  the  state  and  subject  to  such  burdens  as  the  state 
might  impose  upon  it  in  the  reasonable  exercise  of  its  power 
of  police  regulation  of  railroad  and  other  corporations;  that 
such  regulation  is  defined  by  section  110,  ch.  78,  Comp. 
St  1905,  which  is  as  follows:    "Any  railroad  corporation, 
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canal  company,  mill  owner,  or  any  person  or  persons  who 
now  own,  or  who  may  hereafter  own  or  operate,  any  rail- 
road, canal,  or  ditch  that  crosses  any  public  or  private 
road  shall  make  and  keep  in  good  repair  good  and  suffi- 
cient crossings  on  all  such  roads,  including  all  the  grad- 
ing, bridges,  ditches,  and  culverts  that  may  be  necessary, 
within  their  right  of  way." 

That  statutes  imposing  conditions  similar  to  those  con- 
tained in  this  section  have  been  almost  universally  upheld 
by  state  courts  of  last  resort,  as  well  as  by  the  supreme 
court  of  the  United  States,  is  now  beyond  question.  This 
identical  section  of  the  statute  was  before  this  court  in  the 
case  of  State  v.  Chicago^,  B.  d  Q,  R.  Co.,  29  Neb.  412,  and 
was  there  declared  to  be  a  constitutional  enactment  that 
applied  as  well  to  roads  constructed  after  the  railroad 
track  had  been  laid  as  to  those  in  existence  at  the  time 
of  its  construction.  The  doctrine  of  this  case  is  in  har- 
mony with  the  great  weight  of  authority,  atfd  we  see  no 
reason  at  this  time  to  depart  from  it.  Chicago,  B.  &  Q.  R, 
Co.  V.  City  of  Chicago,  166  U.  S.  226, 17  Sup.  Ct  Rep.  581 ; 
Ifew  York  d  N.  E.  R.  Co.'s  Appeal,  62  Conn.  527,  affirmed 
as  New  York  d  N.  E.  R.  Co.  v.  Bristol,  151  U.  S.  556,  14 
Sup.  Ct.  Rep.  431;  Lake  Shore  d  M.  S.  R.  Co.  v.  Sharpe, 
38  Ohio  St  150;  Baltimore  d  0.  R.  Co.  v.  State,  65  N.  E. 
(Ind.)  508;  Chicago,  M.  d  St.  P.  R.  Co.  v.  City  of  Mil- 
tcaukee,  97  Wis.  418. 

In  State  v.  Chicago,  B.  d.  Q.  R.  Co.,  supra,  referring  to 
the  provisions  of  the  statute  above  quoted,  it  is  said: 
"Under  that  act  it  is  the  duty  of  a  railroad  company  to 
make  and  keep  in  repair  suitable  crossings  with  ap- 
proaches, notwithstanding  the  highway  was  laid  out  after 
the  railroad  was  built.  The  public  authorities  are  re- 
quired to  build  that  part  of  the  highway  within  the  right 
of  way  which  they  would  have  been  required  to  make  had 
the  railroad  not  been  constructed. 

The  authorities  are  in  nowise  uniform  in  the  conclusions 
reached  as  to  the  particular  items  of  damage  which  should 
or  should  not  fall  within  the  provisions  of  the  statute. 
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The  weight  of  authority,  however,  is  that  under. statutes 
similar  to  our  own  such  items  of  damage  as  are  necessi- 
tated and  occasioned  by  the  operation  of  the  railroad, 
as  the  erection  of  sign-posts,  the  construction  of  wing- 
fences  and  cattle-guards,  and  the  building  of  approaches 
from  the  public  road  to  the  railroad  track,  are  within  the 
clear  letter  of  the  statute  and  must  be  borne  by  the  railroad 
company  without  compensation.  With  reference  to  the 
costs  that  necessarily  would  have  been  expended  by  the 
public  in  making  the  highway,  had  the  railroad  never  been 
constructed,  the  opinions  are  divergent;  but,  as  the  exer- 
cise of  the  police  power  under  this  section  of  the  statute 
frequently  casts  onerous  burdens  on  public  service  corpo- 
rations, and  as  the  doctrine  announced  by  this  court,  when 
the  statute  was  first  interpreted,  is  supported  by  the  au- 
thority therein  quoted  (People  v.  Lake  Shore  &  M,  S.  R. 
Co.,  52  Mich.  277)  and,  though  a  deviation  from  the  letter, 
is  in  harmony  with  the  spirit  of  the  enactment,  we  see  no 
reason  for  changing  the  rule  which  has  long  been  acqui- 
esced in.  Applying  these  principles  to  the  items  of  dam- 
age claimed  in  the  case  at  bar  the  trial  court  was  clearly 
right  in  excluding  from  the  estimate  the  cost  of  putting 
in  cattle-guards,  building  wing-fences,  and  constructing 
necessary  approaches  from  the  highway  to  the  track. 
We  think,  however,  that  for  the  land  condemned  within 
the  plaintiff's  right  of  way  for  public  use  there  should 
have  been  compensatory  and  not  mere  nominal  damages 
awarded.  It  matters  not  whether  the  right  of  the  plain- 
tiff in  the  land  was  a  mere  easement  or  a  fee  simple 
title.  It  had  acquired  its  right  by  its  own  condemna- 
tion proceedings  and  was  entitled  to  the  uninterrupted 
use  and  enjoyment  of  the  right  of  way,  subject  only,  as 
all  property  is,  to  the  right  of  eminent  domain;  and, 
when  even  a  small  portion  of  the  land  composing  its  right 
of  way  is  taken  from  it  and  dedicated  to  another  and  dif- 
ferent public  use,  actual  and  not  nominal  damages  should 
be  allowed. 

With  reference  to  the  claim  for  the  entire  cost  of  grad- 


Vol.  76]  JANUARY  TERM,  1906.  401 


MlMoori  P.  R.  Co.  T.  CasB  Coontj. 


ing  within  the  right  of  way,  it  would  seem  from  the  prin- 
ciples announced  in  8tate  v.  Chicago^  B.  d  Q.  R.  Co.^  aupra^ 
that  the  company  should  have  been  allowed  daJoiages  only 
for  so  much  of  the  grading  and  filling  across  its  right  of 
way  as  would  have  been  necessary  had  no  railroad  ever 
been  constructed  at  the  place  of  the  crossing.  There  is 
evidence  introduced  by  the  county,  some  of  which  tends 
to  show  that  the  cost  of  opening  and  maintaining  the 
road  at  this  point  would  have  been  trivial  had  there  been 
no  railroad  grade.  Other  testimony,  however,  tends  to 
show  that  it  would  have  been  necessary  to  do  some  grad- 
ing and  to  put  in  either  a  culvert  at  the  place  of  crossing 
the  track  or  a  bridge  a  little  further  west,  which  would 
have  cost  the  public  not  to  exceed  flOO  as  testified  to 
by  one  of  defendant's  witnesses.  Whatever  the  evidence 
shows  would  have  been  the  necessary  cost  of  constructing 
the  public  road  at  that  place,  had  the  railroad  never  been 
built,  should  be  allowed  the  plaintiff  on  a  retrial  of  this 
cause. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  reversed  and  the  cause  remanded  for  further 
proceedings  under  this  opinion. 

Ames  and  Epperson,  CO.,  concur. 

By  the  Court:  For  the  reasons  given  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded  for  further  pro- 
ceedings under  this  opinion. 

Reversed. 


29 
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John  W,  Pablby  v.  John  Weiss,  Jb. 

Fnjz)  Aphl  18.  1906.    No.  U^Z. 

1.  Vendor  and  Purchaser:  Fbaud.  Blrery  contracting  party  has  an 
absolute  right  to  rely  on  the  express  statement  of  an  existing 
fkct,  the  truth  of  which  Is  known  to  the  opposite  party,  and  un- 
known to  him,  as  a  basis  of  a  mutual  agreement 

S.  Znstructlons  examined,  and  held  not  prejudicial. 

Erbob  to  the  district  court  for  Boone  county :  James  B. 
Hanna,  Judge.    Affirmed. 

W.  W.  Thompson  and  H.  0.  Vail^  for  plaintiff  in  error. 

J.  8.  Armstrong  and  A.  E.  Oarten^  contra. 

Oldham,  G. 

This  was  an  action  instituted  by  the  plaintiff  in  the 
court  below  against  the  defendant  for  damages  for  fraud 
and  deceit  alleged  to  have  been  perpetrated  upon  plain- 
tiff by  defendant  by  misrepresentations  as  to  the  char- 
acter, quality,  improvement,  and  value  of  a  forty-acre  tract 
of  land  situated  in  Gkirfleld  county,  CJolorado,  which  was 
deeded  to  plaintiff  by  defendant  at  the  agreed  price  of 
f  1,200  in  part  payment  for  a  one-half  interest  in  a  stock 
of  merchandise  situated  in  Cedar  Bapids,  Nebraska,  which 
plaintiff  traded  to  defendant.  The  petition  alleged  that 
plaintiff  was  without  any  knowledge  of  the  value,  char- 
acter or  improvement  on  the  land;  that  defendant  falsely 
represented  that  the  land  contained  improvements  in  the 
nature  of  a  house  and  outbuildings  and  that  nine  acres 
of  the  land  were  in  alfalfa  and  under  irrigation,  and  that 
the  land  was  of  the  reajsonable  value  of  |1,200;  that  defend- 
ant had  been  on  the  land,  and  had  personlly  examined  it 
and  knew  the  condition  thereof;  that  plaintiff,  relying  on 
these  representations,  accepted  the  land  without  making 
any  further  investigation  as  to  its  value,  character,  or  im- 
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provements;  that  the  representations  as  to  the  improve- 
ments and  character  of  the  land  were  false;  and  that  the 
land,  in  fact,  was  not  worth  to  exceed  f  50.  Defendant  ad- 
mitted the  transfer  of  the  land  at  the  agreed  price  of 
11,200,*  but  alleged  that  he  warned  plaintiff  at  the  time  of 
the  trade  that  he  (the  defendant)  knew  but  very  little 
about  the  land,  and  that  what  he  told  him  as  to  the  im- 
provements and  value  were  based  on  information  that  he 
(the  defendant)  had  received  from  third  parties,  and  not 
on  his  own  knowledge.  Defendant  also  alleged  that  he 
warned  plaintiff  that  he  had  better  examine  the  land 
before  accepting  it,  but  that  the  plaintiff,  being  anxious  to 
close  the  deal,  accepted  the  deed  without  making  any  fur- 
ther investigation  as  to  the  character  and  value  of  the  land. 
On  issues  thus  joined,  there  was  a  trial  to  the  court  and 
jury,  a  verdict  for  the  plaintiff  for  f  1,150,  judgment  on 
the  verdict;  and  to  reverse  this  judgment  defendant  brings 
error  to  this  court. 

It  is  conceded  in  the  brief  filed  on  behalf  of  the  defend- 
ant that  the  testimony  as  to  the  alleged  fraudulent  repre- 
sentations of  the  land,  while  in  sharp  conflict,  is  sufficient 
to  sustain  the  judgment,  and  the  only  alleged  error  in  the 
proceedings,  for  which  a  reversal  of  the  judgment  is  asked 
is  the  giving  of  paragraph  eight  of  instructions  by  the 
court  on  its  own  motion.  This  instruction  is  as  follows: 
'TTou  are  instructed  that  if  you  believa  from  the  evidence 
that  the  real  estate  in  question  was  purchased  on  the  per- 
sonal representations  of  the  defendant,  and  such  represen- 
tations were  false  as  to  value  and  improvements,  and  the 
plaintiff  did  not  know  the  land,  and  had  no  opi)ortunity 
to  examine  it  and  was  prevented  from  examining  the  prop- 
erty or  making  inquiries  as  to  its  condition  or  value  by  a 
trick  or  fraud  of  defendant,  the  measure  of  damages  that 
the  plaintiff  is  entitled  to  recover  is  the  difference  in  value 
between  the  land  as  represented  and  as  it  actually  is."  It 
is  apparent  that  this  instruction,  construed  with  other  in- 
structions given,  is  correct  and  in  harmony  with  the  hold- 
ings of  this  court  in  McKnight  v.  Thompson^  89  Neb.  752 ; 
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Hooch  V.  Bovoman^  42  Neb.  80;  Stochl  v.  Caley,  48  Neb.  786, 
but  the  contention  is  that  so  much  of  the  instruction  as 
submitted  the  question  of  plaintiff  having  been  prevented 
by  trick  or  fraud  of  defendant  from  making  other  inquiries 
or  examination  of  the  land  himself  is  wholly  unsupported 
by  the  evidence,  and  should  not,  for  that  reason,  have  been 
given  for  the  consideration  of  the  jury.  This  instruction 
was  given  in  connection  with  others  requested  by  the  de- 
fendant, which  told  the  jury  in  substance  that,  if  defendant 
told  plaintiff  that  the  representations  as  to  the  land  were 
only  such  as  he  had  learned  from  others  and  were  not  based 
on  his  own  personal  information,  then  the  jury  should  find 
the  issues  for  the  defendant.  It  is  without  dispute  in  the 
testimony  that  defendant  had  made  a  personal  examina- 
tion of  the  land  before  the  trade  was  entered  into,  and  that 
plaintiff  had  never  seen  the  land,  which  was  located  in 
another  state  and  at  a  considerable  distance  from  the  place 
where  the  trade  was  made.  Plaintiff  rested  his  cause  on 
alleged  misrepresentations  made  by  defendant  as  to  facts 
within  the  knowledge  of  the  defendant,  and  wholly  un- 
known to  plaintiff.  The  court,  having  given  defendant's 
theory  of  the  transaction  to  the  jury  in  instructions,  which 
were  not  complained  of,  was  fully  justified,  as  we  deem  it, 
in  presenting  plaintiff's  theory  in  the  instruction  com- 
plained of.     In  Meade  v.  Bunn,  32  N.  Y.  275,  it  is  said : 

"The  omission,  by  one  of  the  parties  to  an  agreement,  to 
make  inquiries  as  to  the  truth  of  facts  stated  by  the  other, 
cannot  be  imputed  to  him  as  negligence.  Every  contract- 
ing party  has  an  absolute  right  to  rely  on  the  express  state- 
ment of  an  existing  fact,  the  truth  of  which  is  known  to  the 
opposite  party,  and  unknown  to  him,  as  the  basis  of  a  mu- 
tual agreement." 

The  doctrine  announced  in  this  case  has  been  quoted 
with  approval  by  this  court  in  the  case  of  Hoock  v.  Bow- 
man, supra,  and,  we  think,  correctly  states  the  law..  It  is 
beyond  dispute  from  the  testimony  in  the  case  at  bar  that 
defendant  had,  or  should  have  had,  personal  knowledge  of 
the  character  and  improvement  of  the  land  which  he  traded 
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to  plaintiff.  It  is  also  clear  from  the  testimony  that  the 
defendant  knew  at  the  time  of  the  trade  that  plaintiff  had 
no  knowledge,  or  opportunity  of  knowing,  as  to  these 
facts.  And  as  to  whether  defendant  made  the  statements 
on  his  own  knowledge  or  on  mere  representations  of  third 
parties  was  submitted  to  the  jury  in  the  instructions  above 
referred  to.  Hence  it  seems  to  us  to  have  been  proper  to 
fully  submit  plaintiff's  theory,  a  part  of  which  was  that 
he  was  prevented  from  making  a  further  investigation  as 
to  the  nature  and  improvement  of  the  land  because  of  his 
reliance  on  the  misstatement  of  facts  communicated  to  him 
by  the  defendant. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Ames  and  Epperson,  CC,  concur. 

By  the  Court:    For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Morris  Meyer  v.  Omaha  Furniture  &  Carpet  Company. 

FnjsD  Apru.  18, 1906.    No.  14,270. 

1.  Beplevin:   Parties:    SuBSTinmoN.    In  a  replefvln  suit,  where  the 

plaintiff  has  taken  the  property,  it  is  error  to  permit  a  stranger 
to  be  substituted  for  the  original  plaintiff.^  Flanders  v.  Lyon  d 
Healy,  51  Neb.  102,  followed  and  approved. 

2.  Statute:   Construction.    The  provisions  of  section  24  of  the  code 

are  special  In  their  character,  to  be  strictly  construed,  and  the 
prescribed  mode  of  procedure  must  be  closely  followed.  Church 
V.  Callihan  &  Co.,  49  Neb.  542,  followed  and  approved. 

3.  Petition:   Capacitt  to  Sue:    Demurrer.    An  objection  to  a  petition 

in  which  the  requirements  of  section  24  of  the  code  are  not 
strictly  followed,  in  alleging  plalntitTs  capacity  to  sue,  can  be 
raised  by  a  demurrer  which  sets  forth  that  the  petition  fails  to 
show  that  plaintiff  has  the  legal  capacity  to  sue. 
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Eerok  to  the  district  court  for  Douglaa  county :  William 
A.  Kedick,  Judge.    Reversed. 

W.  S.  Shoemaker,  for  plaintiff  in  error. 

G.  W.  ShieldSj  contra. 

Oldham,  C. 

This  was  an  action  in  replevin  Instituted  by  the  Omaha 
Furniture  &  Carpet  Company  against  Morris  Meyer  and 
others  before  a  justice  of  the  peace  in  Douglas  county,  Ne- 
braska.    The  af9dayit  alleged  that  the  plaintiff  was  the 
owner  and  entitled  to  immediate  possession  of  certain 
chattels  by  virtue  of  a  lease  executed  by  one  of  the  defend- 
ants, Mrs.  J.  C.  McCandless.    The  writ  was  issued  under 
this  affidavit,  and  the  property  was  taken  and  turned  over 
to  the  Omaha  Furniture  &  Carpet  Company  as  provided 
by  law.     But  one  of  the  defendants,  Morris  Meyer,  ap- 
peared before  the  magistrate.    This  defendant  claimed  a 
special  property  in  the  chattels  replevied,  under  a  mort- 
gage executed  to  him  by  Mrs.  McCandless.    At  the  trial  in 
the  magistrate's  court,  it  was  shown  by  the  testimony  of 
Henry  J.  Abrahams  that  there  was  no  corporation,  part- 
nership, or  associations  of  persons  doing  business  in  the 
state  of  Nebraska  under  the  name  and  style  of  Omaha  Fnr^ 
niture  &  Carpet  Company,  and  that  the  business  was 
owned  and  controlled  by  Henry  J.  Abrahams,    Plaintiff's 
attorney  askied  to  have  Abrahams  made  a  party  to  the 
action.    This  request  was  denied  by  the  magistrate,  and 
judgment  was  rendered  in  favor  of  the  defendant  Meyer 
for  the  amount  of  his  special  property  in  the  chattels  re- 
plevied.   An  appeal  was  taken  from  this  judgment  by  the 
Omaha  Furniture  &  Carpet  Company  to  the  district  court, 
where  plaintiff  filed  a  petition  in  which  it  alleged  tiiat 
plaintiff  "is  an  unincorporated  institution  wherein  Henry 
J.  Abrahams  is  the  proprietor,  doing  business  under  the 
said  name  of  Omaha  Furniture  &  Carpet  Company,"  and 
that  "the  plaintiff  is  the  owner  of  the  following  described 
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goods  and  chattels,  to  wit,"  (describing  the  goods  replevied 
in  the  justice^s  court).  The  petition  then  set  out  the  lease 
and  the  breach  of  the  conditions  thereof^  under  which  the 
plaintiff  claims  title  and  the  right  to  immediate  possession 
of  the  goods  replevied.  Defendant  filed  a  motion  to  strike 
this  petition  from  the  files,  because  it  shows  on  its  face 
that  plaintiff  was  not  the  real  party  in  interest  On  this 
motion  being  overruled,  defendant  was  given  leave  to  de- 
mur instanter,  and  he  did  so,  alleging  as  grounds  for  de- 
murrer  that  plaintiff  had  no  legal  capacity  to  sue;  that  the 
petition  showed  ui)on  its  face  that  it  was  not  prosecuted  in 
the  name  of  the  real  party  in  interest,  and  that  the  petition 
failed  to  state  a  cause  of  action  against  the  defendant.  This 
demurrer  was  overruled,  and  a  judgment  entered  in  favor 
of  the  plaintij^.  To  reverse  this  judgment  defendant 
brings  error  to  this  court. 

There  is  nothing  in  the  affidavit  on  which  the  writ  of  re- 
plevin was  issued  to  show  that  Abrahams  was  in  anywise 
connected  with  the  Omaha  Furniture  &  Carpet  Company, 
and  it  was  held  by  this  court,  in  the  well-considered  case  of 
Flanders  v.  Lyon  d  Healey,  51  Neb.  102,  that  "in  a  replevin 
suit,  where  the  plaintiff  has  taken  the  property,  it  is  error 
to  permit  a  stranger  to  be  substituted  for  the  original 
plaintiff  over  defendant's  objection.''  When  the  cause  was 
removed  by  appeal  to  the  district  court,  plaintiff  did  not 
ask  leave  to  substitute  Abrahams  as  the  plaintiff  in  the 
cause  of  action,  but,  on  the  contrary,  filed  a  petition  in 
which  he  plainly  attempted  to  state  facts  sufficient  to  show 
the  authority  of  the  Omaha  Furniture  &  Carpet  Company 
to  maintain  the  action  in  its  own  name.  The  allegations 
with  reference  to  the  business  and  organization  of  the  com- 
pany have  already  been  set  out  and  the  question  is  whether 
or  not  these  allegations,  taken  as  true,  are  sufficient  to 
show  its  right  to  maintain  this  action.  The  right  of  the 
plaintiff  to  amend  his  petition  to  correct  any  error  in  his 
pleadings  or  process  is  not  questioned,  but  whether  or  not 
the  amendment,  when  made,  was  sufficient  to  show  plain- 
tiff's right  to  maintain  the  action  is  the  vital  question. 


408  NEBRASKA  REPORTS.  [Vol.  76 


1 


Meyer  y.  Omaha  Fornlture  ft  Carpet  Co. 


Section  24  of  the  code  provides  a^  follows :  "Any  com- 
pany or  association  of  persons  formed  for  the  purpose  of 
carrying  on  any  trade  or  business,  or  for  the  purpose  of 
holding  any  species  of  property  in  this  state,  and  not  in- 
corporated, may  sue  and  be  sued  by  such  usual  name  aB 
such  company,  partnership,  or  association  may  have  as- 
sumed to  itself  or  be  known  by,  and  it  shall  not  be  neces- 
sary in  such  case  to  set  forth  in  the  process  or  pleading,  or  to 
prove  at  the  trial,  the  names  of  the  persons  composing  such 
company."  This  section  of  the  statute  has  been  interpreted 
by  this  court,  and  we  have  held  that  its  provisions  are  spe- 
cial in  their  character,  to  be  strictly  construed,  and  the 
prescribed  mode  of  procedure  must  be  closely  followed. 
Church  V.  Callihan  d  Co.,  49  Neb.  542.  Burlington  d  M. 
B.  R.  Co.  V.  Dick  d  Son,  7  Neb.  242.  We  have  also  held 
that  an  objection  to  a  petition  in  which  the  requirements 
of  this  section  were  not  strictly  followed,  in  alleging  the 
capacity  to  sue,  might  be  raised  by  a  demurrer,  which  sets 
forth  that  the  petition  did  not  show  that  the  plaintiff  had 
the  legal  capacity  to  sue.  Sanborn  d  Follett  v.  HaJe,  12 
Neb.  318.  Now,  it  is  plain  from  a  reading  of  the  petition 
that  it  does  not  follow  the  requirements  of  section  24  of  the 
code,  in  that  it  .does  not  allege  that  plaintiff  is  a  company 
or  association  of  persons  formed  for  the  purpose  of  carry- 
ing on  any  trade  or  business,  or  for  the  purpose  of  holding 
any  species  of  property  in  this  state.  We  are  therefore  of 
opinion  that  the  court  erred  in  overruling  defendant's  de- 
murrer, and  we  recommend  that  the  judgment  of  the 
district  court  be  reversed  and  the  cause  remanded  for  fur- 
ther proceedings  according  to  law. 

Ames  and  Epperson,  CO.,  concur. 

By  the  Court:  For  the  reasons  given  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded  for  further  pro- 
ceedings according  to  law. 

Bbvbbsed. 
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George  E.  Quinn  v.  Mary  Edith  Eggleston. 

FiLD)  Afbh.  18,  1906.    No.  14,286. 

Bastardy:  Evidbnoe:  Vabianoe:  Instruction:  Review.  Where  there 
Is  a  yariance  between  the  testimony  bf  the  complaining  witness 
given  at  the  preliminary  and  her  testimony  at  the  trial  in  a 
bastardy  proceeding,  if  the  defendant  requests  the  c6urt  to  in- 
struct the  Jury  on  this  variance  as  affecting  the  credibility  of  the 
complainant,  it  is  error  to  refuse  such  instruction. 

Error  to  the  district  court  for  Franklin  county :  Ed  L. 
Adams,  Judge.    Reversed. 

Dorsey  d  McOrew,  for  plaintiff  in  error. 

Q.  W.  Prather,  contra. 

Oldham,  C. 

This  was  a  bastardy  proceeding  instituted  by  Mary 
Edith  Eggleston  against  defendant,  George  E.  Quinn,  in 
which  she  charged  the  defendant  with  being  the  putative 
father  of  a  bastard  child  born  to  her  on  October  1,  1904. 
There  was  a  trial  of  the  issues  to  the  court  and  jury,  with 
a  verdict  of  guilty,  judgment  on  the  verdict;  and  to  re- 
verse this  judgment  defendant  brings  error  to  this  court. 

The  first  allegation  of  error  called  to  our  attention  in 
the  brief  of  defendant  is  that  there  is  not  sufficient  evi- 
dence to  support  the  judgment.  An  examination  of  the 
testimony  contained  in  the  bill  of  exceptions  convinces  us 
that  there  is  sufficient  competent  evidence  to  sustain  the 
verdict,  and  that  the  trial  court  did  not  err  in  refusing  to 
direct  a  verdict  for  defendant  when  the  testimony  was  all 
in. 

The  only  question  urged  in  the  brief  that  we  think  chal- 
lenges serious  consideration  was  the  refusal  of  the  trial 
court  to  instruct  the  jury,  at  defendant's  request,  as  fol- 
lows: ^TTou  are  instructed  that  if  you  find  from  the  evi- 
dence that  plaintiff  made  statements  at  her  examination 
before  the  county  judge  differing  from  her  testimony  given 


410  NEBRASKA  REPORTS.  [Vol.  76 

Qulnn  Y.  Eggleston. 

before  you  at  this  trial,  you  have  the  right  to  consider  such 
evidence  as  evidence  tending  to  impeach  the  truth  of  plain- 
tiff's testimony."  In  Stoltenherg  v.  State,  75  Neb.  631,  on 
complaint  of  Dorothy  Kruse,  the  question  of  defendant's 
right  to  have  the  provisions  of  section  5,  ch.  37,  Comp.  St. 
1903,  given  in  instructfon  to  the  jury,  when  requested,  was 
before  this  courii  and  considered  in  a  carefully  prepared 
opinion  by  Letton,  C,  and  it  was  held  error  to  refuse  to 
instruct  in  accordance  with  any  of  these  provisions,  when 
any  such  instruction  was  requested  and  was  applicable  to 
the  testimony  offered.  In  the  case  at  bar,  the  child  was 
bom  on  the  1st  day  of  October,  1904.  At  the  preliminary 
examination,  the  complainant  gave  different  dates  at  which 
she  claimed  to  have  had  sexual  intercourse  with  the  de- 
fendant in  the  months  of  October  and  November,  1903,  but 
gave  no  date  of  intercourse  in  the  month  of  December  fol- 
lowing. At  the  trial  in  the  district  court,  the  complaining 
witness  testified  to  having  intercourse  with  defendant  about 
the  23d  of  December,  1903.  while  it  is  true,  as  contended 
by  counsel  for  the  complainant,  that  the  fact  of  intercourse 
in  December  is  not  necessarily  contradictory  of  anything 
testified  to  at  the  preliminary  examination,  yet  there  is  a 
substantial  difference  between  the  testimony  given  at  the 
preliminary  and  at  the  trial.  In  view  of  this  fact,  we  think 
that,  under  the  doctrine  announced  by  this  court  in  StoU- 
enberg  v.  State^  supra,  the  court  should  have  given  the 
instruction  requested,  or  one  of  similar  import.  As  we 
view  it,  where  there  is  material  variance  between  the  testi- 
mony given  at  the  preliminary  and  the  testimony  given  at 
the  trial  in  a  bastardy  proceeding,  if  the  defendant  requests 
the  court  to  instruct  the  jury  on  this  variance  as  affecting 
the  credibility  of  the  complainant,  it  is  error  to  refuse  such 
instruction. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  reversed  and  the  cause  remanded  for  further 
proceedings. 

Ames  and  Epperson,  CO.,  concur^ 
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By  the  Court:  Pop  the  reasons  given  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded  for  further  pro- 
ceedings according  to  law. 

Bbvbbsbd. 


Continental  Tbust  Company,   Administeatob,   appel- 
lant, V.  SOBBN  T.  PBTBBSON,  APPELLEE.* 

Tiled  April  18,  1906.    No.  14,475. 

1.  Interlocutory  Order:   Afpeai^    An  order  setting  aside  a  Judgment 

under  the  provisions  of  section  602  of  the  code  is  an  interlocutory 
and  not  a  final  order,  and  cannot  be  reviewed  by  this  court  on 
appeaL 

2.  Corporation  as -Administrator.    A  corporation  cannot  act  as  an  ad- 

ministrator of  the  estate  of  a  deceased  person  under  the  laws  of 
this  state. 

Appeal  from  the  district  court  for  Douglas  county: 
Abraham  L.  Sutton,  Judge.    Dismissed. 

H.  P.  LeoAntt,  for  appellant 

J.  0.  Detweiler,  contra. 

Oldham,  C. 

On  February  16,  1893,  Francis  E.  Reisdorph  procured  a 
judgment  in  the  district  court  for  Douglas  county  against 
Soren  T.  Peterson,  appellee  in  the  present  cause  of  action, 
for  the  sum  of  |1,500.  The  case  was  taken  to  this  court  on 
error  proceeding,  and  the  judgment  of  the  district  court 
was  affirmed  on  December  23,  1896.  Thereupon,  David 
Van  Etten,  who  was  of  counsel  for  plaintiff  Reisdorph, 
filed  an  attorney's  lien  upon  the  judgment  for  the  sum  of 
11,150.  Reisdorph,  the  judgment  plaintifif,  had  removed 
from  the  state  of  Nebraska  to  the  territory  of  Oklahoma 

^  Jlehearing  allowed.    See  opinion,  p.  417,  post. 
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before  his  judgment  was  affirmed  by  this  court  On  Febru- 
ary 12,  1897,  Van  Etten  filed  his  petition  in  the  district 
court  for  Douglas  county  against  Beisdorph,  asking  judg- 
ment, for  the  amount  of  his  lien  and  interest.  With  this 
petition  he  filed  an  affidavit  for  an  order  of  attachment  on 
the  ground  of  nonresidence,  and  attempted  to  procure  serv- 
ice by  publication  on  defendant  Beisdorph,  and  also  had 
a  summons  in  garnishment  served  on  appellee  Peterson, 
the  judgment  debtor.  An  answer  was  flle^  in  this  suit  for, 
and  signed  by,  Francis  E.  Beisdorph,  and  attorney  Van 
Etten  took  judgment  for  the  amount  of  his  claim  and  in- 
terest. Here  the  matter  rested  for  some  time.  On  July  1, 
1902,  -Francis  E.  Beisdorph  departed  this  life  in  the  terri- 
tory of  Oklahoma,  On  Septembr  15,  1902,  Van  Etten 
caused  an  execution  to  issue  on  his  judgment  against  Beis- 
dorph, which  was  returned  unsatisfied.  On  September  19, 
1902,  he  filed  an  affidavit  for  garnishment  in  aid  of  execu- 
tion and  had  summons  served  on  appellee  Peterson,  as 
garnishee.  Peterson  answered,  suggesting  the  death  of 
Beisdorph  and  denying  the  validity  of  the  garnishment  pro- 
ceedings. Judgment  was  rendered,  however,  against  the 
garnishee,  and  he  was  adjudged  to  pay  into  court  the  sum 
of  $2,060.77,  and  certain  costs.  Thereafter,  an  execution 
was  issued  on  this  judgment  and  levied  on  certain  property 
of  appellee  Peterson.  Pending  objections  to  a  confirma- 
tion of  the  sale  of  the  property  so  levied  upon,  Peterson 
settled  the  judgment  with  Van  Etten  and  received  a  receipt 
for  the  full  amount  of  the  judgment.  On  July  16,  1904, 
the  Continental  Trust  Company,  appellant  herein,  filed  a 
motion  for  a  revivor  of  the  judgment  of  Beisdorph  against 
Peterson,  alleging  that  it  had  been  appointed  administra- 
tor of  the  estate  of  Francis  E.  Beisdorph,  deceased,  by  the 
county  court  of  Douglas  county,  Nebraska,  and  that  no 
part  of  the  judgment  had  ever  been  paid.  On  this  motion 
an  order  was  entered  reviving  the  judgment,  unless  Peter- 
son should  show  cause  to  the  contrary  before  August  15, 
1904;  and  it  was  directed  that  notice  of  the  motion  and 
conditional  order  of  revivor  be  served  upon  Peterson.    The 
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sheriff  of  Douglas  county  served  the  notice  of  this  motion 
and  conditional  order  of  revivor  personally  on  Peterson, 
who,  however,  failed  to  appear  on  the  15th  of  August,  when 
the  order  was  made  final.    Thereafter,  an  execution  was 
issued  on  the  judgment  and  levied  on  the  real  estate  of  the 
appellee  Peterson.    On  November  26, 1904,  at  a  succeeding 
term  of  the  district  court,  appellee  Peterson  filed  a  motion 
to  have  the  execution,  which  was  issued  on  the  order  of 
revivor,  recalled,  and  to  set  aside  the  final  order  of  revivor 
and  to  have  an  accounting.    This  motion  was  sustained  in 
so  far  as  to  set  aside  that  part  of  the  order  of  revivor 
that  attempted  to  find  that  the  garnishment  proceeding 
against  Peterson  was  null  and  void  and  of  no  effect,  an^l 
that  he  was  entitled  to  no  credit  on  the  judgment  for  th(i 
money  he  had  paid  to  Van  Etten.    The  execution  was  re- 
called, andPeterson  was  given  permission  to  answer  in  the 
revivor  proceedings.     From  this  order  the  Continental 
Trust  Company  has  appealed  to  this  court. 

The  various  contentions  urged  under  this  most  pecu- 
liarly complicated  record  may  be  summarized  as  follows: 
Appellant  contends  that  its  right  to  sue  as  an  administra- 
tor is  not  subject  to  collateral  attack;  that  the  order  of  re- 
vivor was  a  final  order,  which  could  not  be  set  aside  or 
modified  on  motion  after  the  term ;  that  the  answer  alleged 
to  have  been  filed  by  Reisdorph  in  the  suit  against  him  by 
Van  Etten  in  the  attachment  proceeding  was  a  forgery, 
and  that  the  garnishment  proceeding  based  on  this  judg- 
ment was  a  nullity  and  constituted  no  defense  as  a  pay- 
ment of  the  Reisdorph  judgment. 

On  the  contrary  appellee  contends  that  the  plaintiff 
below,  being  a  corporation,  could  not,  under  the  laws  of 
this  state,  be  appointed  as  administrator  of  the  estate  of 
Reisdorph,  and  that  the  order  of  the  county  court  making 
this  appointment  was  coram  non  judice  and  conferred  no 
right  on  plaintiff  to  maintain  the  action,  and  that  the  order 
of  the  district  court  setting  aside  and  modifying  its  for- 
mer judgment  in  the  revivor  proceeding,  which  order  was 
appealed  from,  was  properly  entered  under  subdivision  3 
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of  section  602  of  the  code,  and  that  the  order  was  inter- 
locutory  and  not  final  in  its  nature.  He  further  denies 
that  the  answer  filed  by  Reisdorph  was  a  forgery,  and  con- 
tends that,  even  if  the  garnishment  proceeding  in  aid  of 
the  execution  on  the  judgment  was  irregular,  Peterson  is 
subrogated  by  his  payment  of  the  judgment  to  Van  Etten 
to  all  the  rights  Van  Etten  would  have  had  against  the 
estate,  and  that,  in  any  event,  he  is  entitled  to  whatever 
lien  Van  Etten  had  against  the  judgment  for  attorney's 
fees,  and  that  this  lien  attached  to  and  inured  in  the  judg- 
ment from  the  date  of  its  filing,  and  that  the  judgment  can 
now  only  be  revived  subject  to  this  lien. 

At  the  threshold  of  a  discussion  of  the  varied  questions 
involved  in  the  controversy  we  are  confronted  by  the  propo-  • 
sition  that  the  order  of  the  court  setting  aside  its  former 
judgment  under  the  provisions  of  section  602  of  the  code 
has  been  held  by  this  court  in  numerous  recent  cases  to  be 
a  mere  interlocutory  order,  and  not  subject  to  review  on  ap- 
peal or  error  in  this  court.  Rose  v.  Dempster  Mill  Mfg. 
Co.^  69  Neb.  27;  Browne  v.  Crofts  3  Neb.  (Unof.)  133; 
Merle  &  Heaney  Mfg.  Co.  v.  Wallace,  48  Neb.  886. 

For  this  reason  alone  we  might  dismiss  this  appeal  and 
leave  some  other  vexatious  questions  involved  in  the  case 
for  a  subsequent  review,  if  the  case  should  reach  this  court 
again.  But,  as  a  dismissal  of  the  appeal  would  leave  the 
cause  on  the  docket  of  the  district  court  for  Douglas  county 
for  further  proceedings  on  the  action  to  revive  the  judg- 
ment, we  think  it  not  improper  to  determine  at  this  time 
at  least  one  of  the  issues  that  contendingcounsel  have  urged 
with  ability  and  zeal.  It  is  necessary  for  the  future  conduct 
of  the  case  to  determine  whether  or  not,  under  the  laws  of 
this  state,  a  corporation  can  be  appointed  administrator 
of  the  estate  of  a  deceased  person.  At  common  law  a  cor- 
poration could  not  act  as  an  executor  or  administrator  for 
the  reason,  given  by  Blackstone,  that  "it  cannot  take  an 
oath  for  the  due  execution  of  the  office."  1  Blackstone's 
Commentaries  (Chitty's  ed.),  p.  *447.  It  is  true  that  in 
many  of  the  American  states  the  right  of  a  corpora- 
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tion  to  axjt  as  an  executor  or  administrator  has  been  con- 
ferred by  statute,  and  where  so  conferred  its  right  has  been 
upheld.  KilUngstaorth  v.  Portland  Trust  Go.^  18  Or.  351 ; 
Minnesota  L.  d  T.  Co.  v.  Beebe,  40  Minn.  7.  All  the  cases,' 
however,  which  have  been  called  to  our  attention,  in  which 
the  right  has  been  upheld,  were  based  on  statutory  author- 
ity in  the  jurisdiction  in  which  the  administrator  or  execu- 
tor was  appointed.  Our  statute,  section  178,  ch.  23,  Comp. 
St.  1905,  is  as  follows :  "Administration  of  the  estate  of 
a  person  dying  intestate  shall  be  granted  to  some  one  or 
more  of  the  persons  hereinafter  mentioned,  and  they  shall 
be  respectively  entitled  to  the  same  in  the  following  order : 
First.  The  widow,  or  next  of  kin,  or  both,  as  the  judge  of 
probate  may  think  proper,  or  such  person  as  the  widow  or 
next  of  kin  may  request  to  have  appointed,  if  suitable  and 
competent  to  discharge  the  trust.  Second.  If  the  widow, 
or  next  of  kin,  or  the  person  selected  by  them  shall  be  un- 
suitable or  incompetent,  or  if  the  widow  or  next  of  kin 
shall  neglect,  for  thirty  days  after  the  death  of  the  intes- 
tate, to  apply  for  administration,  or  request  that  admin- 
istration be  granted  to  some  other  person,  the  same  may  be 
granted  to  one  or  more  of  the  principal  creditors,  if  any 
such  are  competent  and  willing  to  take  it.  Third.  If  there 
be  no  such  creditor  comi)etent  and  willing  to  take  adminis- 
tration, the  same  may  be  committed  to  such  other  person  or 
persons  as  the  judge  of  probate  may  think  proper."  We  can- 
not doubt  that  the  persons  named  in  this  section  of  the 
statute,  who  might,  under  different  conditions,  be  ap- 
pointed as  administrators,  were  intended  by  the  framers 
of  this  .act  to  be  real  and  not  artificial  persons.  It  is  re- 
quired by  section  196  of  this  same  chapter  that  an  admin- 
istrator must  return  under  oath  within  three  months  a 
true  inventory  of  the  estate.  Section  282  requires  an  ad- 
ministrator to  enter  an  account  of  his  doings  in  the  estate 
and  **that  such  account  shall  have  annexed  thereto  the 
oath  of  the  executor  or  administrator.''  There  are  numer- 
ous other  duties  required  of  an  administrator  under  the 
decedent  act  that  could  not,  in  their  very  nature,  be 
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pepf ormed  by  other  than  a  natural  person.  The  text- 
writers  on  executors  and  administrators  generally  agree 
that,  in  the  absence  of  a  statute  authorizing  such  action, 
a  corporation  cannot  act  in  such  capacity.  Fidelity  Ly 
T.  d  8.  D.  Co.  V.  Niven,  5  Houst  (Del.)  163;  President 
and  Directors  of  Georgetown  College  v.  Browne,  34  Md. 
450;  In  re  Thompson's  Estate,  33  Barb.  (N.  Y.)  334. 

It  is  urged,  however,by  counsel  for  the  appellant,  that 
the  appointment  of  plaintiff  below,  even  if  irregular,  is  not 
subject  to  collateral  attack,  and  we  are  cited  in  support  of 
this  contention  to  our  recent  decision  in  the  case  of  Larson 
V.  Union  P.  R.  Co.,  70  Neb.  261.    In  this  latter  case,  the 
question  arose  as  to  whether  or  not  the  administrator  ap- 
appointed  was  the  next  of  kin  to  the  deceased  and  the  court 
held,  in  a  well  prepared  opinion  by  Albert,  C,  that,  the 
county  court  having  acted  within  its  jurisdiction  in  mak- 
ing the  appointment,  its  judgment  could  not  be  called  in 
question  in  a  collateral  proceeding.    This  authority  would 
dispose  of  the  question,  if  there  were  any  classes  of  corpo- 
rations that  might  be  appointed  administrators  under  the 
laws  of  this  state,  because  then  the  county  court  would  be 
acting  within  the  limits  of  its  jurisdiction,  and  its  judg- 
ment would  be  proof  against  a  collateral  assault    But,  in 
our  view  of  the  case,  no  such  authority  is  conferred  by  the 
statute,  and,  as  the  county  court  is  one  whose  authority  is 
bounded  by  the  four  corners  of  the  statute,  whenever  it 
travels  beyond  these  limits,  its  acts  are  a  mere  nullity.    We 
therefore  conclude  that  the  attempted  appointment  of  the 
corporation  as  administrator  was  a  mere  nullity  and  con- 
ferred no  right  on  the  appellant  to  maintain  this  action. 
We  therefore  recommend  that  the  appeal  be  dismissed. 

Ames  and  Epperson,  CO.,  concur. 

By  the  Court :    For  the  reasons  given  in  the  forgoing 

opinion,  the  appeal  is 

Dismissed. 
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The  following  opinion  on  rehearing  was  filed  November. 
22, 1906.    Former  opinion,  as  modified,  adhered  to: 

1.  Sinai  Order:  Review.    An  order  to  be  final  and  reviewable  on  error 

or  appeal  must  dispose  of  the  merits  of  the  case,  and  leave 
nothing  for  the  further  Judicial  determination  of  the  court 

2.  Corporation  as  Administrator:    Coixateral  Attack.    The  appoint- 

ment of  a  corporation  as  executor  or  administrator  is  not  con- 
templated or  authorized  by  the  laws  of  this  state,  but  whether 
such  appointment  can  be  collaterally  attacked  is^  not  determined. 

3.  Former  opinion  herein,  ante^  p.  411,  as  modified,  adhered  to. 

Babnes^  J. 

This  case  is  before  us  on  a  rehearing.  Our  former  opin- 
ion, ante,  p.  411,  contains  a  full  statement  of  the  facts  in- 
volved in  this  controversy.  It  was  there  held  that  the 
order  or  judgment  appealed  from  was  not  final  in  its 
nature,  and  the  appeal  was  therefore  dismissed.  It  was 
further  held  that  an  order  appointing  a  corporation  ad- 
ministrator of  the  estate  of  the  deceased  plaintiff  was  void. 

It  is  now  contended  by  the  appellant  that  the  order  in 
question  was  a  final  order  or  judgment,  such  as  would  sup- 
port an  appeal  to  this  court.  For  a  proper  understanding 
of  this  question,  it  is  necessary  to  state  that  at  the  May 
term,  1904,  of  the  district  court  for  Douglas  county  an 
order  of  revivor  of  a  judgment,  which  had  theretofore  been 
rendered,  was  made  in  this  case.  It  appears  that  the  order 
not  only  revived  the  judgment,  but  also  assumed  to  set 
aside  and  nullify  a  judgment  of  the  district  court  in  an- 
other and  independent  case,  wherein  the  original  attorney 
for  the  plaintiff  in  this  action  obtained  part  payment  of 
the  judgment  herein  by  attachment  and  garnishment  pro- 
ceedings. After  the  order  of  revivor  was  made,  an  execu- 
tion was  issued  and  levied  on  the  property  of  the  appellee. 
Thereupon,  at  the  October  term,  1904,  of  said  court,  an  ap- 
plication was  made  by  the  appellee,  under  the  provisions  of 
section  602  of  the  code,  to,  first,  recall  the  execution  issued 
on  said  order  of  revivor;  second,  to  indefinitely  postpone 
30 
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the  sale  of  the  property  levied  on  thereunder;  third,  to 
modify  the  order  of  revivor,  and  that  all  of  that  portion  of 
said  order  be  vacated  which  in  any  manner  affected  the 
validity  of  the  proceedings  of  the  court  in  the  other  or  in- 
dependent ease,  known  as  docket  59,  No.  103 ;  and,  fourth, 
for  an  accounting  in  the  case,  and  for  an  order  that  the 
judgment  so  revived  be  declared  fully  paid,  canceled  and 
ordered  satisfied  of  record.  It  appears  from  the  transcript 
that,  upon  a  full  hearing  of  this  application,  the  motion 
was  sustained  as  to  the  first,  second  and  third  grounds 
thereof.  This  is  the  order  appealed  from,  and  as  to  this 
order  and  its  final  effect  upon  the  judgment  there  has  been 
no  final  determination  in  the  district  court.  It  appears 
that  the  judgment  stands  revived  and  the  attempted  appeal 
is  from  the  order  opening  up  the  question  of  the  effect  of 
the  garnishment  proceedings  and  that  question  has  not 
been  finally  determined  by  the  district  court  We  think 
the  universal  rule  of  this  court  is  that,  where  there  is 
anything  left  for  the  district  court  to  determine  in  order 
to  dispose  of  the  substantial  rights  of  the  parties  to  an 
action,  its  judgments  or  orders  are  not  final,  and  an  appeal 
therefrom  to  this  court  cannot  be  maintained.  In  Merle  & 
Eeaney  Mfg.  Co.  v.  Wallace,  48  Neb.  886,  it  was  said: 
"There  cannot  be  a  review  of  an  order  of  the  district  court 
opening  a  judgment  and  permitting  an  answer  to  be  filed 
in  the  case  until  there  has  been  a  further  order  or  judg- 
ment in  its  nature  final." 

In  Smith  v.  Sahler,  1  Neb.  310,  it  was  held:  "When  no 
further  action  of  the  court  is  required  to  dispose  of  the 
cause  pending,  it  is  final;  when  the  cause  is  retained  for 
further  action,  as  in  this  case,  it  is  interlocutory.'* 

In  Bertram  v.  Sherman,  46  Neb.  713,  it  is  said:  "An 
order  to  be  final  and  reviewable  on  error  or  appeal  must 
dispose  of  the  merits  of  the  case  and  leave  nothing  for  the 
further  judicial  determination  of  the  court" 

In  Rose  v.  Dempster  Mill  Mfg.  Co.,  69  Neb.  27,  it  was 
held :  "An  order  setting  aside  a  judgment  or  decree,  fixing 
the  time  for  filing  pleadings  and  setting  the  cause  down 
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for  a  new  trial,  under  section  602  of  the  code,  is  not  a 
final  order  from  which  appeal  or  error  will  lie  before  trial 
and  a  final  judgment." 

Practically  the  same  rule  has  been  announced  in  School 
District  v.  Cooper,  29  Neb.  433;  Clark  v.  Fvtch,  32  Neb. 
511;  Browne  v,  Edwards  &  McCullough  Lumber  Co.,  44 
Neb.  316,  and  other  cases  decided  by  this  court,  too  nu- 
merous to  mention.  It  seems  clear  that  the  case  at  bar 
falls  within  this  rule.  As  the  record  stands,  it  appears  that 
an  order  of  revivor  has  been  entered  in  the  district  court 
for  Douglas  county ;  that  so  much  of  the  order  as  purported 
to  fix  the  amount  due  on  the  judgment  sought  to  be  revived 
has  been  set  aside;  and  the  defendant  therein,  the  appellee 
herein,  has  been  allowed  to  file  an  answer  or'showing,  and 
thus  contest  the  amount  due  thereon.  That  question  is 
still  pending  and  undetermined  in  the  district  court  for 
Douglas  county,  and,  until  that  matter  has  been  disposed 
of  and  the  rights  of  the  parties  finally  judicially  deter- 
mined, appeal  or  error  cannot  be  prosecuted  to  this  court. 
We  are  aware  that  cases  may  be  found  which. seem  to  an- 
nounce a  contrary  doctrine,  but  upon  an  examination  it 
will  be  seen  that  they  are  cases  where  the  order  com- 
plained of  had  the  force  and  eflFect  of  finally  disposing  of 
the  matters  in  litigation.  For  instance,  it  is  settled  beyond 
question  that  error  or  appeal  may  be  prosecuted  from  an 
order  of  the  district  court,  refusing  to  set  aside  its  former 
judgment  and  allow  a  defendant  to  answer  and  defend,  be- 
cause such  an  order  or  judgment  disposes  of  the  case  and 
finally  determines  the  rights  of  the  defendant.  So  while,  as 
stated,  there  is  a  seeming  conflict  in  the  authorities,  yet  as 
a  matter  of  fact  they  can  easily  be  distinguished  and  no 
conflict  really  exists. 

As  to  the  second  question  above  stated,  it  was  said  by 
the  learned  commissioner  who  wrote  our  former  opinion 
that  its  decision  was  unnecessary  for  a  proper  disposition 
of  the  case,  but,  as  a  guide  to  the  manner  of  conducting  the 
future  litigation,  it  was  stated  that,  under  the  laws  of  this 
state,  a  corporation  cannot  be  appointed  administrator  of 
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the  estate  of  a  deceased  person,  and  that  such  an  appoint- 
ment can  be  collaterally  assailed.  We  are  satisfied  with  the 
former  conclusion  that  the  appointment  of  a  corporation 
aB  executor  or  administrator  is  not  contemplated  or  author- 
ized by  the*  laws  of  this  state,  but  we  find  that  the  ques- 
tion whether  such  appointment  can  be  collaterally  at- 
tacked was  not  raised  and  insisted  upon  in  the  lower 
court,  and  we  do  not  find  it  necessary  to  determine  that 
question. 

As  stated  above,  the  record  in  this  case  shows  that  the 
original  judgment  stands  revived,  but  the  question  of  the 
amount  due  thereon  is  still  pending  in  the  district  court 
for  Douglas  county  for  final  adjudication.  When  that 
matter  has  been  judicially  determined,  and  all  the  ques- 
tions in  litigation  are  thus  disposed  of,  the.  appellant,  if 
dissatisfied  with  the  amount  found  due  on  the  judgment, 
or  if  it  shall  be  determined  that  the  judgment  has  been 
in  fact  paid,  may  then  appeal  to  this  court  and  have  all 
of  the  questions  contained  in  the  record  reviewed,  in- 
cluding the  order  now  complained  of. 

For  the  foregoing  reasons,  we  approve  of  the  conclusion 
announced  in  our  former  opinion,  and  that  opinion,  as 
modified  herein,  is  adhered  to. 


Judgment  accordingly. 


Chicago,  Bock  Island  &  Pacific  Railway  Company  v. 
Charles  L.  Buel  et  al. 

FnjSD  April  18.  1906.    No.  14,291. 

Watercourses:  Obstbxjction:  LiAsn^rrY.  In  the  absence  of  negligence 
in  the  construction  of  its  roadbed  across  a  natural  watercourse, 
a  railroad  company  is  not  liable  for  damages  done  to  property 
on  adjacent  lands  by  reason  of  a  flood  so  unprecedented  that  it 
amounts  in  law  to  an  act  of  God. 
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Error  to  the  district  court  for  Lancaster  county :  Albert 
J.  Cornish,  Judge.    Reversed. 

M.  A.  Lowe,  W.  F.  Evans,  Billingsley  &  Oreene  and  JB. 
H.  Hagclin,  for  plaintiff  in  error. 

Charles  0.  Whedon,  contra. 

Epperson,  C. 

Defendants  in  error,  who  were  the  plaintiffs  in  the 
lower  court,  brought  this  action  for  the  recovery  of  al- 
leged damages  to  their  crops  and  other  property  caused 
by  the  diverting  of  the  water  of  Salt  creek,  a  natural 
watercourse.  In  1893  the  railroad  company  -constructed 
the  railroad  running  in  a  northerly  and  southerly  direction 
through  the  east  half  of  section  32,  township  8,  range 
6,  in  Lancaster  county,  Nebraska,  upon  which  land  were 
two  forks  of  Salt  creek,  about  80  rods  apart,  over  each 
of  which  the  railroad  was  constructed.  In  the  first  in- 
stance the  railroad,  which  is  about  25  feet  above  the 
surface  of  the  surrounding  land,  crossed  each  branch  of 
the  creek  upon  trestle  work,  leaving  ample  space  for  the 
flow  of  the  creek.  In  1898  the  railroad  filled  the  channel 
of  the  north  branch  of  the  creek  with  dirt,  constructing 
an  embankment  of  earth  under  its  track  in  the  place  of 
the  trestle  work,  leaving  space  sufficient  only  for  the 
Missouri  Pacific  Railroad,  which  runs  under  the  defend- 
ant's railway  near  the  original  north  branch  of  the  creek. 
At  the  same  time  defendants  constructed  an  artificial 
drain,  diverting  the  waters  of  the  north  branch  of  the 
creek  south,  along  the  west  line  of  the  defendant's  rail- 
road, to  the  south  branch  of  the  creek,  and  filled  in  with 
dirt  a  part  of  the  space  formerly  occupied  by  trestle  work 
where  the  railroad  crossed  the  south  branch  of  the  creek, 
leaving  a  space  of  about  90  feet  for  the  escape  of  the  waters 
of  both  branches.  In  July,  1902,  there  was  a  heavy  rain- 
fall, increasing  the  waters  of  the  creek  to  such  an  extent 
that  the  crops  and  other  property  of  the  plaintiffs  west 
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of  the  defendant's  railroad  in  said  section  32  were  dam- 
aged. A  trial  was  had,  resulting  in  a  verdict  and  judg- 
ment in  favor  of  the  plaintiffs,  for  the  reversal  of  which 
the  defendant  prosecutes  proceedings  in  error. 

Upon  the  trial,  evidence  was  introduced  showing  that 
the  heavy  rainfall  which  occasioned  the  damage  was  un- 
precedented, and  so  unusual  that  it  could  not  have  heen 
reasonably  contemplated  at  the  time  of  the  construction 
of  the  embankment  complained  of.  Defendant,  among 
other  things,  alleged  that  the  damages  sustained  by  the 
plaintiffs  were  caused  by  the  act  of  God,  and  that  the 
embankments  were  necessarily  constructed  and  improved 
by  the  defendant,  and  with  the  gi*eatest  care,  skill  and 
foresight.  The  court  instructed  the  jury :  "It  is  contendcnl 
by  the  defendant  that  the  rainfall  at  the  time  of  the  flood 
complained  of  was  of  so  unusual  and  unprecedented  a 
nature  as  to  amount  to  an  act  of  God.  In  this  connection 
you  ai*e  instructed  that,  if  you  find  from  the  evidence 
that,  at  the  time  complained  of,  there  occurred  a  rainfall 
so  unprecedented  in  amount  and  duration  in  that  vicinity, 
and  of  such  a  nature  as  not  to  be  within  reasonable  ex- 
pectation, and  if  you  further  find  that  the  defendant's 
action  in  no  way  contributed  to  the  overflow,  then,  in 
such  case,  this  would  amount  to  a  defense  and  the  plain- 
tiffs could  not  recover.  On  the  other  hand,  even  though 
you  should  find  that  the  rainfall,  at  the  time,  was  so 
unprecedented  in  its  nature  and  duration  as  not  to  be  r(»a- 
sonably  expected,  so  that  it  would  amount  to  an  act  of 
God,  yet,  if  you  should  also  find  that  any  damages  which 
the  plaintiffs  suffered  were  also  in  part  caused  by  the  acts 
of  the  defendant  in  obstructing  the  flow  of  the  water, 
then,  in  such  case,  this  would  not  amount  to  a  defense.'' 

It  is  a  general  rule  that  the  owner  of  land,  through 
which  there  .is  a  running  stream,  may  improve  his  prop- 
erty, with  due  re.cfard,  however,  to  the  rights  of  his  neigh- 
bor, and  that  he  is  liable  to  the  adjoining  landowner  only 
for  damages  resulting  by  the  diversion  of  the  ordinary 
waters,  or  such  flood  waters  as  might  reasonably  be  an- 
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ticipated;  and,  having  constructed  such  improvements 
without  carelessness,  he  is  not  liable  for  any  damages 
which  might  be  occasioned  by  extraordinary  floods,  such 
as  could  not  reasonably  have  been  contemplated.  In  other 
words,  the  owner  of  such  improvements  would  not  be  liable 
for  damages  resulting  by  an  act  of  God,  even  though 
necessary  improvements  made  by  him  were  partly  respon- 
sible for  the  damage.  It  follows  that,  if  the  defendant  in 
the  case  at  bar  constructed  the  embankment  complained 
of,  and  the  changes  made  thereby  were  sufficient  to  per- 
mit the  ordinary  flow  of  Salt  creek  and  such  flood  waters 
as  usually  occur,  without  damage  to  the  plaintiflf^s  prop- 
elrty,  and  the  construction  and  improvement  of  such  em- 
bankment were  made  without  carelessness,  the  defendant 
would  not  be  liable  to  the  plaintiffs  for  damages  caused 
by  an  unprecedented  flood,  or  such  as  the  defendant  could 
not  have  reasonably  contemplated  at  the  time  of  making 
the  changes,  even  though  the  embankment  thus  erected 
contributed  to  the  damage  complained  of.  1  Thompson, 
Negligence  (2d.  ed.),  sec  72.  In  Pittsburg,  Ft.  W.  &  O.  R. 
Co.  V.  Oillcland,  56  Pa.  St  445,  it  is  said : 

"There  is  no  liability  on  a  railroad  company  for  not 
constructing  a  culvert  so  as  to  pass  extraordinary  floods." 

In  Omaha  &  R.  V.  R.  Co.  v.  Broucn^  14  Neb.  173,  Cobb, 
J.,  speaking  for  this  court  said : 

"It  was  the  duty  of  the  railway  company,  in  planning 
and  constructing  its  bridge,  to  bring  to  their  execution  the 
engineering  knowledge  and  skill  ordinarily  practiced  in 
such  works,  and  to  see  the  practical  application  of  such 
knowledge  and  skill  to  the  work  in  hand,  among  other 
things,  so  as  to  allow  of  the  passage  of  water  and  ice, 
such  as  is  known  to  pass  in  the  stream  annually,  or  which 
may  reasonably  be  expected  to  occur  occasionally,  without 
regard  to  such  great  or  sudden  overflows  as  are  often 
designated  as  acts  of  God."  This  court  adhered  to  that 
rule  in  Omaha  d  R.  V.  R.  Co.  v.  Brown^  16  Neb.  166,  and 
cited  it  with  approval  in  McCleneghan  v.  Omaha  &  R.  Y. 
R.  Oo.j  25  Neb.  530. 
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In  reaching  this  conclusion,  we  are  mindful  of  the  law 
which  holds  one  liable  who,  by  his  negligence,  contributes 
to  the  act  of  God  in  damaging  the  property  of  another. 
But,  according  to  the  rule  above  cited,  a  railroad  company 
is  not  guilty  of  carelessness,  if  in  the  construction  of  its. 
roadbed  it  sufficiently  provides  for  the  passage  of  such 
flood  waters  only  as  might  reasonably  be  contemplated 
at  the  time  of  such  construction.  The  law  requires  no 
more.  The  objectionable  instruction  is  not  a  correct  prop- 
osition of  law,  because  it  permitted  the  jury  to  assess  to  the 
defendant  damages  inflicted  by  the  elements,  if  they  found 
that  the  defendant's  lawful  acts  contributed  thereto.  The 
defendant  was  not  liable,  unless  by  its  carelessness  it  aided 
in  bringing  about  the  damage. 

Many  errors  are  assigned  and  argued  by  the  plaintiff 
in  error,  which  we  do  not  consider  necessary  to  review 
at  this  time.  The  error  in  the  giving  of  the  above  instruc- 
tion was  prejudicial,  and  we  recommend  that  the  judg- 
ment of  the  lower  court  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

Ames  and  Oldham,  CO.,  concur. 

By  the  Court:  For  the  reasons  appearing  in  the  above 
opinion,  the  judgment  of  the  lower  court  is  reversed  and 
the  cause  remanded  for  a  new  trial. 

Bbvebsbd. 


Wabash  Eailroad  Company  v.  Morton  B.  Shaepb. 

Filed  Apui.  18,  1906.    No.  14,274. 

1.  Carriers:  Fbeioht,  Insubebs  of  Delivebt.    The  general  rule  is  that 

a  common  carrier  of  goods  Insures  their  safe  delivery  to  the 
consignee  against  loss  or  injury  from  whatever  cause  arisinSi 
except  only  the  act  of  God  or  the  public  enemy. 

2.  ;  — — .  A  common  carrier  is  responsible  for  injury  to  goods 
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where  the  goods  were  exposed  to  injury  by  the  carrier's  inex- 
cusable detention,  and  the  carrier  cannot  in  such  case  plead  the 
act  of  God  as  a  defense. 

Error  to  the  district  court  for  Lancaster  county :  Albert 
J.  Cornish,  Judge.    Affirmed. 

F,  M.  Hall,  Oeorge  8.  Orover  and  G.  G.  Marlay,  for  plain- 
tiff in  error. 

Mockett  d  Polk  and  0.  -B.  Polk,  contra^ 

DUFFIB,  C 

May  19, 1903,  Morton  B.  Sharpe  delivered  to  the  Wabash 
Railroad  Company,  at  Lafayette,  Ind.,  5,400  pounds 
of  household  goods  for  shipment  to  Lincoln,  Nebraska. 
The  goods  were  shipped  from  Lafayette  on  the  2l8t  of 
May,  were  delayed  in  Hannibal,  Missouri,  ^4  hours  for 
rebilling,  and  were  delivered  to  the  Missouri  Pacific  Rail- 
way Company,  a  connecting  carrier  at  Kansas  City,  on 
May  26,  and  held  in  the  yards  by  the  latter  company 
until  May  31,  where  they  were  practically  destroyed  by 
the  great  flood  occurring  at  that  time.  The  goods  finally 
reached  Lincoln  June  18,  but  in  such  condition  as  to  be 
useless.  This  action  was  brought  to  recover  the  value 
of  said  goods,  and  judgment  went  in  favor  of  the  plaintiff 
for  f865.80,  from  which  judgment  the  company  has  taken 
error  to  this  court. 

It  is  claimed  by  the  railroad  company  that  they  shipped 
the  goods  within  a  reasonable  time,  and  delivered  them  to 
tlie  connecting  carrier  at  Kansas  City  in  good  condition. 
This  may  all  be  true,  and  still  it  is  no  answer  to  the  plain- 
tiff's claim.  The  common  carrier  of  goods  insures  their 
safe  delivery  to  the  consignee  against  loss  or  injury  from 
whatever  cause  arising,  except  only  the  act  of  Gt)d  and 
the  public  enemy.  The  delivery  of  the  goods  to  the  carrier 
in  good  order,  and  their  arrival  at  the  place  of  destination 
in  bad  order,  makes  a  prima  facie  case  against  the  carrier. 
It  then  devolves  upon  it  to  show  that  the  loss  or  damage 
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was  caused  by  the  act  of  God  or  some  other  cause  which 
would  exempt  it  from  liability.  It  may  be  conceded  in 
the  present  case  that  the  flood  by  which  the  goods  were 
practically  destroyed  was  an  act  of  God,  which,  under 
ordinary  circumstances,  would  relieve  the  company;  but 
we  think  the  rule  supported  by  the  weight  of  authority  i^ 
that  a  common  carrier  is  responsible  for  injury  to  goods , 
by  act  of  God,  if  he  departs  from  his  line  of  duty,  and 
Avhile  thus  in  fault,  and  in  consequence  of  that  fault,  the 
goods  are  injured  by  an  act  of  God  which  would  not  other- 
wise have  produced  the  injury.  Or,  as  stated  in  one  of 
the  cases,  a  common  carrier  is  responsible  for  injury  to 
goods  by  act  of  God  where  the  goods  were  exposed  to 
injury  by  the  carrier^s  inexcusable  detention.  Read  v. 
Spatdding,  30  N.  Y.  630;  Michaels  v.  Netv  York  C.  B.  Co., 
30  N.  Y.  564..  In  McClary  v.  Sioux  City  &  P.  B.  Co.,  3 
Neb.  44,  it  is  said : 

"And  it  is  held  that  if  the  carrier  wrongfully  delay  the 
transportation  of  goods,  and  because  of  th^  delay  they  are 
injured  by  a  flood,  the  carrier  would  be  liable,^'  citing  Lowe 
r.  Moss,  12  111.  477,  and  Read  v.  Spaulding,  supra.  In 
the  absence  of  any.shoAving  to  the  contrary,  it  would  seem 
that  a  delay  of  five  days  or  more  in  the  yards  at  Kansas 
City  was  an  unreasonable  delay,  but  there  is  evidence  that 
the  officer  in  charge  of  the  United  States  weather  bureau 
at  Kansas  City  on  May  26,  the  date  that  these  goods  were 
delivered  there,  notified  the  public  and  all  railroad  com- 
panies of  the  coming  flood  and  warned  them  to  guard  their 
property  in  the  loAvlands,  and  that  this  notice  continued 
from  day  to  .day  until  the  flood  had  reached  its  height. 
Under  this  condition  of  affairs,  there  can  be  no  doubt  of 
the  negligence  of  the  carrier  and  that  this  negligence  ex- 
posed the  goods  to  the  injuiy  and  damage  that  they  after- 
Avards  suffered  by  the  act  of  God. 

It  is  further  claimed  by  the  defendant  company  that  in 
consideration  of  a  reduced  rate  given  to  the  plaintiff  he 
released  it  from  all  liability  in  excess  of  {5  a  hundred 
pounds.      Our  constitution  prohibits  a  common  carrier 
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from  limiting  its  common  law  liability,  and  in  Chicago^  B. 
d  Q.  R.  Co.  V.  Gardiner,  51  Neb.  70,  it  was  held :  "A  limita- 
tion of  the  liability  of  a  common  carrier  contained  in  a 
shipping  contract  will  not  be  recognized  or  enforced  in 
this  state,  though  valid  in  the  state  where  made,  when 
such  attempted  restriction  of  liability  is  illegal  and  con- 
trary to  the  public  policy  of  this  state."  This  rule  has 
been  followed  in  numerous  cases  since  and  has  become  the 
settled  law  of  the  state. 

The  judgment,  in  our  opinion,  is  clearly  right,  and  we 
recommend  its  affirmance. 

Albert  and  Jackson,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Affa  C.   Seeley,   Execi^trix,   appellant,  v.   John   T. 
ritchey  et  al.^  appellees.* 

Filed  April  18,  1906.     No.  14,539. 

1.  Fraudulent  Conveyances:  Conveyance  to  Son:    Presumptions.  The 

rule  is  well  settled  in  this  state  that  a  conveyance  made  by  a 
father  to  his  son,  or  other  near  relative,  is  presumptively  fraud- 
ulent as  to  existing  creditors. 

2.  Evidence  examined,  and  held  not  to  overcome  the  presumption  of 

fraud  arising  from  a  conveyance  by  a  father  to  his  son. 

Appeal  from  the  district  court  for  Cass  county:  Ben- 
jamin P.  Good,  Judge.     Reversed  with  directions. 

Jesse  L.  Root,  for  appellant. 

Matthew  Gering  and  C.  8.  Polk,  contra. 

DUFFIE,  C. 

This  is  the  fifth  time  this  case  has  been  before  us,  the 
question  detenninod  bein^  found  in  68  Neb.  120,  127,  129, 
•Rehearing  allowed.    See  opinion,  p.  433,  post. 
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and  73  Neb.  164.  The  action  is  a  creditor's  bill  to  set 
aside  a  deed  made  by  John  T.  Eitchey  to  his  son  Edward 
Ritchey,  and  subject  the  land  conveyed  thereby  to  the 
payment  of  a  deficiency  judgment  entered  against  John 
T.  Ritchey  on  the  foreclosure  of  a  mortgage  in  1897.  The 
land  involved  is  a  farm  of  240  acres  situated  in  Cass 
county,  and  the  expressed  consideration  in  the  deed  from 
the  father  to  his  son  is  |9,600.  This  conveyance  was  made 
March  15,  1897.  The  mortgage  foreclosure  took  place  in 
Hayes  county,  and,  while  the  deficiency  judgment  was 
ordered  November  23,  1897,  it  was  not  entered  of  I'ecord 
by  the  clerk  until  April  16,  1900.  A  copy  of  the  order 
directing  the  deficiency  judgment  was  filed  in  the  office  of 
the  clerk  of  the  district  court  for  Cass  county  in  February, 
1898,  and  the  transcript  of  the  judgment,  after  the  same 
had  been  journalized,  was  filed  in  Cass  county  on  August 
2, 1900.  The  debt  secured  by  the  mortgage  was  contracted 
by  John  T.  Ritchey  and  one  James  H.  Groodrich  in  1894, 
and  the  mortgage  covered  800  acres  of  land  in  Hayes 
county,  the  joint  property  of  the  mortgagors.  In  March, 
1896,  John  T.  Ritchey  conveyed  to  Groodrich  his  interest 
in  the  Hayes  county  land,,  the  deed  containing  an  agree- 
ment on  the  part  of  Goodrich  to  assume  and  pay  the  mort- 
gage debt.  The  summons  in  the  foreclosure  proceeding 
was  served  on  Ritchey  in  Cass  county  on  September  11, 
1895,  by  leaving  a  copy  at  his  usual  place  of  residence. 
The  dates  material  to  be  borne  in  mind  are  the  date  of 
the  mortgage.  May  12,  1894;  the  commencement  of  fore- 
closure proceedings  and  service  on  Ritchey,  September  11, 
1895;  the  order  for  a  deficiency  judgment,  made  Novem- 
ber 23,  1897;  the  transcript  of  the  judgment  filed  in  Cass 
county,  September  14,  1900,  after  the  same  had  been  jour- 
nalized, and  the  conveyance  of  John  T.  Ritchey  to  his  son, 
March  15, 1897. 

It  will  be  seen  from  the  above  that  the  debt  was  con- 
tracted previous  to  the  conveyance  sought  to  be  set  aside, 
and  the  law  is  well  settled  that  where  the  indebtedness 
was  contracted  before  the  execution  of  the  deed,  and  the 
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grantor  and  grantee  are  near  relatives,  the  burden  of  proof 
is  on  the  grantee  to  establish  the  bona  fides  of  the  trans- 
action. Schott  V,  Machamer,  54  Neb.  514;  Kirchmnn  v. 
Kratky,  51  Neb.  191;  Carson  v.  Stevens,  40  Neb.  112.  It 
is  conceded  by  the  appellees  that  the  conveyance  from  the 
father  to  his  son  throws  upon  them  the  burden  of  estab- 
lishing the  good  faith  of  the  transaction.  The  only  par- 
ties who  could  know  with  absolute  certainty  whether  the 
transfer  was  bona  fide,  or  was  made  for  the  purpose  of 
hindering  and  defrauding  the  creditors  of  John  T.  Kitchey, 
the  father,  are  the  two  parties  to  the  transaction,  and  it  is 
principally  from  a  consideration  of  their  evidence  and  the 
undisputed  facts  in  the  case  that  the  decree  of  the  dis- 
trict court  must  stand  or  fall. 

Another  transaction  between  the  father  and  son  has 
some  bearing  upon  this  case.  One  Franklin  Walters  diM 
seized  of  120  acres  of  land  in  the  neighborhood  of  the 
Ritchey  farm.  Walters  had  mortgaged  this  land  to  Smith. 
Subsequent  to  Walters'  death,  Smith  foreclosed  his  mort- 
gage making  the  unknown  heirs  of  Walters  defendants. 
Walters  died  without  issue,  and  his  widow,  in  October, 
1892,  sold  her  interest  in  the  land  to  John  T.  Ritchey  who 
took  possession  thereof.  Smith  either  neglected  or  refused 
to  sell  under  his  decree  of  forclosure  and  after  Ritchey 
purchased  the  widow's  interest  he  tried  to  buy  the  Smith 
decree.  Smith  would  not  sell,  and  Ritchey  induced  the 
clerk  of  the  district  court  to  issue  an  order  of  sale  on 
the  decree.  The  land  was  sold  and  bid  in  in  the  name 
of  Edward  Ritchey.  Smith  resisted  confirmation  of  the 
sale  and,  in  order  to  get  him  to  withdraw  his  objections, 
John  T.  Ritchey  paid  him  |75.  Smith  testified  that  Rit 
chey  told  him  he  desired  to  have  the  land  sold  under 
the  decree  of  foreclosure  "to  clear  the  title  from  any  of 
the  heirs — to  cut  out  the  heirs."  At  this  time  Ritchey 
was  administrator  of  the  estate  of  Franklin  Walters,  and 
in  that  capacity  he  receipted  to  the  sheriflF  for  a  small 
surplus  which  the  land  brought  in  excess  of  the  decree. 
After  obtaining  his  sheriff's  deed  to  this  land,  Edward 
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Ritchey  took  possession  and  occupied  it,  either  by  himself 
or  his  tenants,  for  three  or  four  years  and  until  a  sale  to 
one  Henry  Bornemeier,  made  in  1897.  It  is  claimed  by  de 
fendants  and  appellees  that  the  proceeds  of  the  sale  of  this 
farm  were  paid  by  Edward  to  his  father  on  the  purchase 
of  the  240-acre  farm,  the  conveyance  of  which  is  assailed 
in  this  action,  while  the  plaintiff  and  appellant  claims  that 
this  farm,  while  standing  in  the  name  of  Edward  Ritchey, 
was  purchased  and  paid  for  by  his  father,  he  being  the  real 
owner  thereof,  and,  of  right,  entitled  to  the.  purchase  money. 
The  evidence  is  undisputed  that  Bornemeier  paid  f5,000 
for  the  120  acres  sold  him.  John  T.  and  Edward  Ritchey 
testified  that  of  this  sum  |4,000  was  paid  by  Edward  to 
his  father  on  the  purchase  of  the  240-acre  farm  by  Edward. 
The  evidence  is  undisputed  that  Bornemeier  paid  |1,000 
in  cash,  assumed  a  mortgage  for  {1^300  then  on  the  land, 
and  gave  three  notes  for  the  balance  of  the  purchase  price, 
two  for  11,000  each  and  one  for  |708. 

Another  matter  connected  with  this  120-acre  tract  might 
be  mentioned.  Both  John  T.  and  Edward  Ritchey  testi- 
fied on  the  trial  that  Edward  paid  |1,500  of  his  own  money 
on  the  purchase  at  sheriff^s  sale  and  that  John  T.  Ritchey 
furnished  the  balance  of  the  money,  making  a  gift  of  that 
amount  to  his  son.  Edward  was  at  that  time  a  minor, 
and  his  brother  William  testifies  that  he  had  no  money. 
When  asked  where  he  got  the  money,  Edward  testified 
that  he  had  |500  in  Waters'  Bank  in  Elmwood,  and  fTOO 
or  |800  in  Murty's  Bank  in  Weeping  Water ;  that  he  drew 
this  money  out  a  short  time  before  the  sheriff's  sale  in 
1893  and,  with  other  cash  he  had  around  home,  delivered 
it  to  his  father  who  bid  for  him  at  the  sale.  The  bankers 
were  produced  upon  the  trial,  and  testified  that  Edward 
Ritchey  never  had  any  money  to  his  credit  in  either  bank. 
Phoebe  Ritchey,  the  mother  of  Edward,  testified  that  his 
father  made  him  a  gift  of  the  Walters  land,  and  to  our 
minds  the  evidence  is  quite  conclusive  that  what  money 
he  furnished  for  the  purchase  of  this  land,  if  any,  did  not 
come  from  the  sources  claimed.     • 
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It  is  urged  with  much  force  by  the  defendants  that  John 
T.  Ritchey  could  have  no  intent  to  defraud  creditors  in 
transferring  the  240-acre  farm  to  his  son,  inasmuch  aa 
there  were  no  debts  outstanding  against  him,  except  that 
held  by  the  plaintifif ;  that,  when  he  conveyed  his  interest 
in  the  mortgaged  premises  to  Goodrich,  Goodrich  assumed 
and  agreed  to  pay  the  whole  mortgage  debt  and  that  he 
supposed  the  debt  had  been  provided  for  in  this  way.  It 
is  further  urged  that  he  had  no  knowledge  of  the  fore- 
closure proceedings  and  no  knowledge  that  a  deficiency 
judgment  had  been  enttTcd  against  him,  until  the  tran- 
script was  filed  in  Cass  county  in  1900.  It  is  true  that 
personal  service  of  the  summons  was  not  had  on  him, 
but  service  made  by  a  copy  left  at  his  usual  place  of  resi- 
dence. His  wife  testified  that  she  placed  the  copy  left 
for'  him  in  the  organ  and  forgot  to  give  it  to  him  until 
about  six  weeks  after  the  same  had  been  left  by  the  sheriff. 
The  return  shows  service  on  September  11,  1895,  and  if 
the  copy  was  given  him  by  his  wife  within  six  weeks  from 
that  date  he  must  have  had  knowledge  of  the  suit  some- 
time in  October,  1895.  Again,  the  deed  from  Ritchey  to 
Goodrich  bears  date  March  16,  1896,  showing  that  it  was 
made  while  the  suit  was  pending,  and  it  is  improbable  that 
a  pending  suit  against  the  land  would  not  be  considered 
and  discussed  between  the  parties  at  the  time  the  transfer 
was  made. 

A  further  matter  for  consideration  in  determining  the 
intent  with  which  the  conveyance  by  John  T.  Ritchey  to 
his  son  was  made  is  the  question  of  Goodrich's  financial 
ability  to  carry  out  his  agreement  to  pay  this  mortgage. 
It  is  true  that  John  T.  Ritchey  testifies  that  Goodrich 
was  solvent  and  able  to  meet  the  obligation,  but  the  fact 
remained  that,  as  a  part  consideration  for  the  transfer, 
Goodrich  executed  his  note  to  Ritchey  for  |650,  payable 
November  15, 1896,  and  that  this  note  has  never  been  paid, 
and  Goodrich,  at  some  time  after  the  giving  of  this  note, 
took  the  benefit  of  the  bankruptcy  act.  If  John  T.  Ritchey 
could  not  collect  from  Goodrich  his  note  for  |650,  he  had 
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little  cause  to  believe  that  the  plaintiff  could  collect  a 
claim  against  him  of  |2,600  or  more.  Both  John  T.  and 
Edward  Ritchey  testified  that  the  land  was  paid  for  In 
the  following  manner : 

Proceeds  of  sale  to  Bornemeier,  Walters  land |1,000 

Check  on  Bank  of  Murdock  given  by  son 150 

Cash : 150 

2,500  bushels  of  corn  at  22  to  25  cont.s^  al)ushel,  esti- 
mated        575 

1,800  to  1,900  bushels  of  wheat  at  50  cents  a  bushel, 

estimatetl 925 

Car  load  hogs : .      700 

Note 800 

Mortgage  assumed 2,300 

$9,600 
We  have  already  seen  that  Bornemeier  did  not  pay  cash 
for  the  120  acres  of  land,  and  neither  John  T.  nor  Edward 
Ritchey  pretended  that  the  notes  given  EdAvard  by  Borne- 
meier were  turned  over  by  him  to  his  father.  The  cashier 
of  the  Bank  of  Murdock  was  produced,  and  his  testimony 
given  to  the  effect  that  Edward  never  drew  a  check  for 
|150  on  that  bank,  and  there  are  other  matters  making  it 
improbable  that  other  items  going  to  make  up  the  con- 
sideration were  in  fact  paid.  That  the  testimony  of  these 
two  men  has  been  flatly  contradicted  by  undisputed  facts, 
and  by  evidence  which  cannot  be  controverted  or  doubted, 
is  too  apparent  from  the  record.  The  burden  waa  on 
them  to  show  the  good  faith  of  the  transaction.  We  re- 
gret to  say  that  a  careful  examination  of  the  record  con- 
vinces us  that  their  testimony  is  unreliable  in  many 
particulars.  The  truth  is  easily  told.  The  more  criti- 
cally a  truthful  statement  is  examined  and  questioned, 
the  more  apparent  its  truthfulness  appears.  Witnesses 
may  be,  and  often  are,  honestly  mistaken  in  jnatters  at- 
tending a  transaction,  but  it  is  not  probable  that  so  many 
circumstances  could  be  misunderstood  or  forgotten  by 
truthful  witnesses  as  is  apparent  here.    Our  reading  of 
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the  record  convinces  us  that  a  decree  should  have  been 
entered  for  the  plaintiff  below  subjecting  the  land  tb  the 
payment  of  her  judgment 

We  therefore  recommend  that  the  decree  of  the  district 
court  be  reversed  and  the  cause  remanded,  with  directions 
to  enter  a  decree  in  accordance  with  the  prayer  of  the 
petition. 

Albert  and  Jackson,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  of  the  district  court  is  reversed  and 
the  cause  remanded,  with  directions  to  enter  a  decree  in 
accordance  with  the  prayer  of  the  petition. 

Judgment  accordingly. 

The  following  opinion  on  rehearing  was  filed  February 
21,  1907.  Judgment  of  reversal  vacated  and  judgment  of 
district  court  affirmed: 

1.  Fraudulent  Conveyances:  Evidence:    Burden  of  Pboof.    A  transfer 

of  real  estate  by  a  debtor  to  a  near  relative  Is  looked  upon  with 
suspicion,  and  the  burden  of  proving  the  hona  fides  of  the  trans- 
action  Is  upon  the  grantee.  Where,  however,  the  evidence  shows 
that  the  transfer  is  made  when  the  grantor's  Indebtedness  Is  only 
a  small  amount  compared  with  the  value  of  his  property,  and  his 
Indebtedness  Is  secured  by  a  mortgage  on  other  land  apparently 
worth  nearly.  If  not  quite,  as  much  as  the  Indebtedness,  the 
suspicion  is  removed,  and,  a  consideration  being  proved,  the  bona 
fides  of  the  transaction  Is  established. 

2.  Evidence.    Upon  a  rehearing  of  this  case,  it  is  held  that  the  evi- 

dence is  sufficient  to  overcome  the  presumption  of  fraud  in  the 
transfer  from  the  father  to  the  son,  and  the  former  opinion, 
-  ante,  p.  427,  is  overruled. 

Epperson,  C. 

This  case  is  before  the  court  on  rehearing.    A  history 
of  the  litigation  relating  to  the  question  now  considered 
may  be  found  in  68  Neb.  120,  and  ante,  p.  427.    The  trans- 
action upon  which  the  action  is  founded  may  be  restated 
31 
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in  part  u  follows:  In  May,  1894,  the  defendant  John  T. 
Bitchqr  and  one  Ooodrich  gave  a  mortgage  to  James  £. 
Beel^  on  800  acres  of  land  in  Hayes  coonty,  N^raska,  to 
secnre  an  indebtedness  of  f2,650.  The  Hayes  county  land 
was  nnder  the  control  and  management  of  Goodrich  who 
nsed  it  as  a  ranch.  Septenber  11,  1895,  foreclosure  pro- 
ceedings were  b^;nn,  and  the  Hayes  county  land  sold 
June  21, 1897.  On  Novonber  123, 1897,  a  deficiency  judg- 
ment was  announced  against  the  mortgagors  tor  |2,050, 
and  made  of  record  April  16,  1900.  For  serer^  years 
prior  to  the  maldng  of  the  mortgage  John  T.  Bitchey 
owned  and  resided  upon  240  acres  of  land  in  Cass  county. 
On  March  15,  1897,  he  cony^ed  this  land  to  his  son,  the 
defendant  Edward  Bitchey.  This  transfer  plaintLS  al- 
leges was  without  consideration  and  made  for  the  pur- 
pose of  defrauding  the  creditors  of  John  T.  Bitchey. 

A  former  transaction  between  the  father  and  the  son 
bears  directly  upon  the  question  of  a  consideration  for  the 
alleged  fraudulent  conveyance.  John  T.  Bitchey  had  an 
interest  in  the  Walters  120  acres  which  he  conveyed  to 
Edward  in  1893.  This  transfer  plaintiff  also  claims  was 
fraudulent.  Other  interests  in  this  land  were  transferred 
to  Edward  by  virtue  of  a  judicial  sale.  The  legal  effect 
of  the  transaction  between  the  defendants  through  which 
the  title  to  the  Walters  land  was  placed  in  the  son  has 
coDsiderable  bearing  on  the  case.  If  the  Walters  land 
was  in  fact  the  property  of  the  son,  then  the  good  faith 
of  the  transfer  assailed  is  supported  in  so  far  as  a  partial 
consideration  therefor  is  established.  This  we  consider 
as  having  a  bearing  on  the  question  in  the  case.  It  must 
be  borne  in  mind  tiiat  the  title  to  this  land  was  placed  in 
the  son  in  June,  1893,  and  at  that  time  there  was  no 
unsecured  indebtedness  owing  by  the  father.  It  is  true, 
proceedings  were  had  which  resulted  in  a  judicial  sale 
of  the  Walters  land;  that  the  son  was  the  purchaser  at 
such  sale;  and  that  such  sale  was  brought  about  through 
the  efforts  of  the  father. 

Edward  Bitchey's  title  to  the  Walters  land  is  not  as- 
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sailed  by  the  pleadings  in  this  case.  Nevertheless,  plain- 
tiff contends  that  the  Walters  land  was  in  fact  the 
property  of  the  father  held  in  trust  by  the  son;  that  the 
selling  price  thereof  belonged,  by  reason  of  the  sale,  to 
the  father,  and  therefore  it  did  not  ccMistitute  any  part 
of  the  consideration  for  the  transfer  assailed.  Plaintiff's 
decedent  did  not  become  a  creditor  of  John  T.  Ritchey 
until  after  the  conveyance  of  the  Walters  land.  There  is 
no  presumption  of  fraud  against  the  defendants  which 
would  cast  upon  them  the  burden  of  proving  good  faith 
in  that  transaction.  The  burden  is  upon  a  creditor,  when 
the  debt  was  contracted  subsequent  to  a  conveyance  as- 
sailed as  fraudulent,  to  prove  that  such  was  made  and 
accepted  with  a  fraudulent  purpose.  Jansen  v.  Lewis,  52 
Neb.  556;  Jayne  v.  Hymer^  66  Neb.  785.  In  Lavigne  v. 
Tobiny  52  Neb.  686,  it  was  held :  "Except  as  against  exist- 
ing creditors  and  as  against  those  to  whom  he  contem- 
plates becoming  indebted,  one  may  gratuitously  convey  his 
property  to  his  wife."  This  rule  as  to  the  burden  of  prov- 
ing the  title  to  the  Walters  land  will  apply,  even  though 
it  waa  not  assailed  by  the  pleadings.  We  do  not  over- 
look the  apparently  false  testimony  of  both  defendants 
herein.  It  does  appear  that  their  testimony  that  |1,500 
was  paid  by  the  son  to  the  father  in  cash  as  a  partial 
consideration  for  the  transfer  of  the  Walters  land  is 
false.  But,  believing  this  testimony  false,  we  must  con- 
elude  that  the  entire  value  of  the  Walters  land  was  a 
gift  from  the  father  to  the  son.  There  is  no  inference 
deducible  that  the  transfer  was  in  fraud  of  subsequent 
creditors.  It  is  immaterial  as  far  as  the  disposition  of 
this  case  is  concerned  to  determine  whether  or  not  all  or 
only  a  part  of  the  value  of  the  Walters  land  was  a  gift 
from  the  father  to  the  son.  It  is  contended  by  plaintiff 
that  the  Walters  land  was  purchased  by  John  T.  Kitchey, 
who  caused  the  title  to  be  placed  in  the  name  of  Edward 
Ritchey  for  the  purpose  of  defrauding  the  heirs  of  Wal- 
ters, deceased.  The  evidence  is  insuflScient  to  support 
this  contention.     It  is  not  shown  that  the  price  paid  at 
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the  judicial  sale  was  inadequate,  nor  is  it  shown  that  the 
heirs  in  any  way  suffered  loss  by  reason  of  the  sale  of 
the  Walters  land  in  the  manner  in  which  it  was  sold. 
There  is  another  fact  having  some  weight  in  sustaining 
the  defendants'  contention  that  the  Walters  land  was  a 
gift  to  the  son.  Edward's  elder  brother  received  from 
his  parents  66  acres  of  valuable  land  as  a  gift  when  he 
reached  his  majority,  so  that  the  transaction  here  assailed, 
which  we  are  called  upon  to  denounce  as  suspicious,  seems 
to  be  but  an  equitable  advancement  by  the  father  to  his 
son.  We  cannot  conclude  from  the  evidence  that  the  Wal- 
ters land  was  held  in  trust  by  Edward  Ritchey  for  his 
father. 

It  being  therefore  established  that  Edward  Ritchey  was 
the  owner  of  120  acres  of  land,  which  he  either  farmed 
or  rented  for  four  years  prior  to  the  purchase  of  the  land 
here  in  controversy,  we  conclude  that  his  financial  circum- 
stances were  such  that  he  could  finance  the  transaction 
now  alleged  by  plaintiff  to  be  fraudulent.  In  1897  the 
Walters  land  was  sold  by  Edward  Ritchey  who  received 
therefor  in  cash  and  notes  maturing  within  a  few  months 
thereafter  the  sum  of  $4,000,  which  defendants  testified 
was  paid  to  John  T.  Ritchey  as  a  part  of  the  consideration 
for  the  land  in  controversy.  This  plaintiff  contends  was 
impossible  because  only  |1,000  was  paid  in  cash.  We 
entertain  no  doubt  but  that  the  purchase  price  of  the 
Walters  land  was  delivered  to  the  elder  Ritchey.  Taking 
plaintiff's  theory  that  the  Walters  land  was  in  fact  the 
property  of  John  T.  Ritchey,  she  is  not  in  a  position  to 
deny  that  the  elder  Ritchey  received  the  money.  There- 
fore, so  far  as  the  $4,000  of  the  consideration  paid  to  the 
father  for  the  240  acres  of  land  is  concerned,  the  question 
must  be  determined  upon  the  bona  fides  of  Edward's  title 
to  the  Walters  land,  which,  as  above  shown,  is  established. 
Neither  can  there  be  any  contention  as  to  the  mortgage 
of  |2,600  assumed  by  Edward,  nor  as  to  the  note  for  |800 
given  by  him  to  his  father  as  a  part  of  the  consideration. 
We  can  say  nothing  as  to  the  balance  of  the  consideration 
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paid  in  addition  to  what  has  been  said  by  this  court  in  the 
opinion  reported  ante^  p.  427. 

In  March,  1896,  John  T.  Kitchey  sold  his  one-half  inter- 
est in  the  Hayes  county  ranch  to  Goodrich,  who  assumed 
the  mortgage,  and,  even  though  it  was  known  to*  Ritchey 
in  March,  1897,  that  Goodrich  was  insolvent,  it  does  not 
appear  that  John  T.  Ritchey  had  any  reason  to  appre- 
hend that  a  deficiency  judgment  for  any  considerable  sum 
would  be  rendered  against  him  in  the  future.  The  Hayes 
county  ranch  consisted  of  800  acres,  which  John  T. 
Ritchey  considered  worth  f4,000.  The  mortgage  indebted- 
ness amounted  to  |2,650,  with  interest.  The  appraised 
value  of  the  land  was  |2,000.  From  this  it  does  not  seem 
that,  on  the  date  of  the  deed  herein  assailed  as  fraudulent, 
John  T.  Ritchey  could  have  penetrated  the  future  and 
foreseen  a  deficiency  judgment  of  $2,050.  His  subsequent 
conduct  does  not  indicate  that  he  was  attempting  to  con- 
ceal his  property  from  his  creditors.  After  the  sale  of 
the  land  to  his  son,  he  continued  in  the  grain  and  stock 
business,  and  built  an  elevator  which  he  sold  for  |1,750 
two  years  later.  As  to  one  small  item  going  to  make  up 
the  consideration  alleged  to  have  been  paid  for  the  land, 
we  are  convinced  that  the  testimony  given  by  the  defend- 
ants was  false.  This  was  an  item  of  only  f  150.  It  does 
not  appear  reasonable  that  parties  would  wilfully  falsify 
as  to  this.  It  was  shown  that  a  larger  sum  had  been  with- 
drawn from  the  bank  by  Edward  Ritchey  at  about  the 
time  of  this  transfer,  and  it  seems  to  us  that  such  a  mis- 
take is  one  that  might  be  made  by  honest  men.  The  land 
in  question  was  farmed  by  the  son.  He  controlled  it  as 
owner,  employed  help  and  in  all  respects  exercised  do- 
minion over  his  property.  Later,  upon  a  sale,  he  fixed  the 
purchase  price,  refusing  to  accept  the  advice  of  his  father 
as  to  the  amount. 

We  are  mindful  of  the  rule  "that,  where  the  indebted- 
ness was  contracted  before  the  execution  of  the  deed,  and 
the  grantor  and  grantee  are  near  relatives,  the  burden 
of  proof  is  on  the  grantee  to  establish  the  bona  fides  of  the 
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transaction."  Such  transfers  are  looked  upon  with  sus- 
picion, and,  -were  the  rule  otherwise,  a  debtor  in  failing 
circumstances  could  easily  defraud  his  creditors  by  con- 
veying his  property  to  the  members  of  his  family.  Where, 
however,  the  transfer  is  made  when  the  grantor's  indebted- 
ness is  only  a  small  amount  compared  with  the  value  of 
his  property,  and  where  the  debt  in  controversy  is  secured 
by  a  mortgage  on  a  large  tract  of  land  apparently  worth 
nearly,  if  not  quite,  aa  much  as  the  indebtedness,  the  sus- 
picion is  removed  and,  a  consideration  being  proved,  the 
good  faith  of  the  transfer  is  established.  Were  we  tb  fol- 
low our  own  inclination,  instead  of  the  law  as  we  believe  it 
to  be,  we  would  incline  toward  a  reversal  of  the  judgment 
of  the  district  court  because  of  the  apparently  false  testi- 
mony of  the  defendants  herein,  but  we  believe  the  defend- 
ants have  established  the  bona  fides  of  the  transfer  assailed, 
not  through  their  false  testimony,  but  in  spite  of  it  That 
the  Walters  land  was  a  gift  from  the  father  to  the  son  was 
sworn  to  by  the  mother  and  the  brother,  and  their  testi- 
mony was  unimpeached.  The  dates  of  the  several  trans- 
fers were  proved  by  record  evidence.  The  |800  note  given 
as  a  part  of  the  consideration  for  the  deed  was  corrobo6pated 
by  the  production  of  the  note.  Disinterested  witnesses 
testified  as  to  the  acts  of  ownership  exercised  by  Edward 
Ritchey.  In  view  of  the  father's  financial  circumstances 
at  the  time  of  the  transfer,  we  are  convinced  that  the  de- 
fendants have  successfully  overcome  the  presumption 
which  the  law  imposes  upon  them.  In  Hill  v.  Schmuchy  65 
Neb.  173,  it  is  held: 

"A  conveyance  without  fraudulent  intent,  by  a  solvent 
man,  of  lands  to  his  wife  or  child,  is  presumed  to  have  been 
made  in  consideration  of  his  moral  obligation  for  the  sup- 
port and  maintenance  of  the  grantee,  and  in  the  absence 
of  evidence  of  a  contrary  intent,  will  be  held  to  have  trans- 
ferred the  entire  title,  both  legal  and  equitable;  so  that  the 
transaction  cannot  be  successfully  assailed  by  subsequent 
creditors  of  the  grantor." 

In  tihte  case  at  bar,  we  find  that  the  financial  circumstan- 
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ces  of  the  father,  especially  at  the  time  the  Walters  land 
was  transferred  to  the  son,  were  such  that  the  rule  above 
announced  cleariy  governs.  And  further,  as  to  the  trans- 
fer assailed,  there  is  no  need  of  presuming  that  the  consid- 
eration rested  upon  a  moral  obligation,  an  actual  consider- 
ation being  established.  The  judgment  of  the  learned 
trial  court  was  for  the  defendants,  but  this  judgment  was 
reversed,  antCj  p.  427.  The  conclusion  there  announced 
seems  to  be  based  upon  the  unreliability  of  defendant's  tes- 
timony. As  above  shown,  we  cannot  agree  to  the  conclu- 
sion reached. 

We  therefore  recommend  that  the  former  opinion  be  over- 
ruled and  the  judgment  of  the  district  court  be  affirmed. 

Ambs  and  Oldham,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  former  judgment  of  this  court  is  vacated  and 
the  judgment  of  the  district  court  affirmed. 

JUDOMENT  ACCORDINGLY. 


Danibl  M,  Fikb  V.  Malinda  Ott. 

FnJED  Afhil  18,  .1906.    No.  14,244. 

1.  Petition  examined,  and  held  good  as  against  a  general  demurrer. 

2.  Harmless  Error.    Assignments  based  on  rulings  upon  objections  to 

an  amendment  to  the  reply  and  motions  directed  against  the 
amended  reply  examined,  and  held  that  the  errors.  If  any.  In  such 
rulings  were  cured  by  the  charge  to  the  jury. 

8. w    The  reception  of  Incompetent  evidence  tending  to  establish 

a  certain  fact  Is  not  prejudicial  error  when  the  same  fact  is  eon- 
dusiyely  established  by  competent  eyidence. 

4.  The  doctrine  of  the  ostensible  authority  of  an  agent  can  be  inroked 
only  by  such  as  have  dealt  with  the  agent  on  the  f^th  of  his 
ostensible  authority. 


440  NEBRASKA  REPORTS.  [You  76 


Pike  T.  Ott. 


5.  Koney  Loaned:  Pubchase  of  LiLND:    Equitiss.    The  mere  fact  that 

one  loans  money  to  another,  wherewith  to  buy  land,  gives  the 
lender  no  equity  in  the  land  bought  therewith  by  the  borrower. 

6.  Evidence  examined,  az\d  held  sufficient  jto  sustain  the  verdict. 

7.  A  transcript  on  appeal  should  contain  the  judgment  or  order  sought 

to  be  reversed  or  modified,  and,  in  addition  thereto,  only  such 
matters  as  may  be  necessary  to  present  the  rulings  sought  to  be 
reviewed;  to  include  other  matters  is  a  useless  expense  and  tends 
to  obscure  the  real  questions  presented. 

Ekbor  to  the  district  court  for  Thayer  county :  Lbslib 
Q.  HURD,  Judge.    Afflrmed. 

y.  O.  Bewick  and  Robert  J.  Sloan/ tov  plaintiff  in  error. 

M.  8.  Qray  and  Charles  H.  Sloan,  contra. 

Albert,  C. 

In  her  petition  the  plaintiff  alleges  that  she,  with  her 
husband,  Jenores  T.  Ott,  executed  their  warranty  deed  to 
certain  real  estate  to  one  John  C.  Baylor  for  an  agreed 
price  of  f320,  which  deed  was  placed  in  the  hands  of  one 
Whipkey  to  be  delivered  to  Baylor  upon  his  payment  to 
Whipkey  of  f320  for  plaintiff ;  that  Baylor  paid  the  money 
and  got  the  deed;  that  about  March  6  the  defendant 
fraudulently  induced  Whipkey  to  pay  the  money  to  him 
without  authority  from  plaintiff  and  fraudulently  con- 
verted it  to  his  own  use  and  benefit,  and  though  often 
demanded  refused  repayment,  and  prays  judgment  for 
f320,  and  interest  at  7  per  cent,  from  March  5,  1901.  De- 
murrer to  the  petition  was  overruled,  whereupon  the 
defendant  answered,  denying  each  of  the  all^ations  of  the 
petition,  and  as  an  affirmative  defense  alleged  in  sub- 
stance :  That,  while  the  legal  title  to  the  land  at  the  date  of 
plaintiff's  conveyance  was  in  her,  she  held  it  in  trust 
for  the  use  of  the  defendant  who  had  paid  the  purchase 
price,  and  that  the  conveyance  thereof  by  the  plaintiff's 
said  deed  to  Baylor  was  in  pursuance  of  an  agreement  be- 
tween himself  and  the  plaintiff's  husband  to  the  effect 
that  the  latter  should  procure  a  purchaser  for  the  land  and 
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effect  a  sale  thereof,  the  proceeds  to  be  paid  to  the  defend- 
ant ;  that  after  the  sale  of  the  premises  to  Say  lor  the  mat- 
ters in  difference  between  the  plaintiff  and  her  husband 
and  the  defendant  were  submitted  to  arbitration,  that 
an  award  was  duly  made,  and  the  amount  awarded  the 
plaintiff  was  received  and  accepted  by  her  in  full  payment 
of  all  matters  in  difference,  including  the  claim  in  suit. 
The  reply,  with  an  amendment  thereto,  is  voluminous.  It 
contains  much  that  is  redundant  and  immaterial.  It  was 
filed  over  the  defendant's  objection,  and  was  afterwards 
assailed  by  motions,  which  were  overruled  by  the  court.  In 
its  charge  to  the  jury  the  court  very  properly  reduced  the 
reply,  as  amended,  to  a  single  sentence  by  an  instruction 
in  these  words :  "The  plaintiff  in  reply  denies  the  allega- 
tions of  the  answer,  especially  the  arbitration  or  payment 
to  her  of  any  proceeds,  or  that  there  ever  was  a  settlement, 
or  that  she  authorized  any  one  to  receive  same  for  her  or 
did  receive  anything  for  her  land."  The  jury  found  for  the 
plaintiff,  and  judgment  went  accordingly.  The  defendant 
seeks  to  reverse  the  judgment  by  proceedings  in  error  in- 
stituted in  April,  1905. 

It  is  first  claimed  that  the  court  erred  in  overruling  the 
demurrer  to  the  petition.  The  argument  in  this  behalf  is 
based  on  the  omission  of  the  plaintiff  to  allege  that  she  was 
the  owner  of  the  land  conveyed  and  for  which  the  consider- 
ation which  came  into  the  defendant's  hands  was  paid. 
Every  material  allegation  of  her  petition  stands  admitted 
for  the  purposes  of  the  demurrer.  Those  allegations  show 
that  the  money  was  left  with  a  third  party  for  the  use  of 
the  plaintiff.  It  was  her  money,  and  whether  she  had 
title  to  the  land  or  gave  value  received  for  the  money  does 
not  concern  the  defendant  whose  relation  to  the  transac- 
tion, so  far  as  appears  from  the  petition,  was  that  of  a  mere 
intermeddler,  who  wrongfully  obtained  possession  of  a  sum 
of  money  belonging  to  the  plaintiff. 

There  are  assignments  based  on  the  rulings  of  the  court 
permitting  the  plaintiff  to  amend  her  reply,  and  on  the 
motions  made  by  the  defendant  assailing  the  reply,  as 
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It  is  also  claimed  that  the  verdict  is  not  sustained  by  suf- 
ficient evidence.  The  evidence  covers  a  Wide  range,  and 
includes  transactions  between  the  defendant  and  plaintiflF's 
husband  extending  back  for  many  years.  To  attempt  at 
this  time  to  review  it  would  extend  this  opinion  to  undue 
length,  and  would  not,  as  it  seems  to  us,  serve  any  useful 
purpose.  The  evidence  is  conflicting.  Reasonable  men 
might  well  differ  as  to  the  side  on  which  it  preponder- 
ates. A  jury  has  passed  upon  it,  and  we  are  satisfied  that 
their  verdict  should  not  be  disturbed.  As  to  the  amount  of 
the  verdict,  it  is  not  excessive,  if  the  testimony  of  the  plain- 
tiff and  her  husband  be  taken  as  true.  There  are  corrobora- 
tive circumstances.  The  jury  believed  these  portions,  as 
they  had  a  right  to  do  for  aught  that  appears  to  their  dis- 
credit. We  cannot,  therefore,  say  that  the  verdict  is  ex- 
cessive. The  defendant  also  complains  of  certain  rulings 
of  the  court  sustaining  objections  to  certain  questions 
asked  the  plaintiff  on  cross-examination.  By  these  ques- 
tions the  defendant  sought  to  go  into  matters  not  brought 
out  on  direct  examination.  Besides,  matters  sought  to  be 
elicited  by  these  questions  were  afterwards  gone  into  by  the 
defendant  himself  while  on  the  stand.  His  evidence  as  to 
such  matters  stands  uncontradicted.  Hence,  even  had  the 
court  erred  in  sustaining  the  objections  to  the  questions  on 
cross-examination,  as  the  matters  were  conclusively  estab- 
lished by  other  evidence,  he  was  not  prejudiced  by  such 
rulings. 

The  foregoing  disposes  of  this  case,  but  it  may  not  be 
out  of  place  to  add  that  the  record  is  unnecessarily  volu- 
minous. The  summons,  including  the  officer's  return 
thereon,  a  motion  for  security  for  costs,  with  a  notice  and 
affidavits  pertaining  thereto,  and  many  other  matters  hav- 
ing no  bearing  on  the  questions  presented  to  this  court  are 
included  in  the  transcript.  They  serve  no  useful  purpose 
there,  and  only  add  to  the  expense  of  the  litigants  and  the 
labor  of  the  reviewing  court.  The  jurisdictional  feature  of 
a  transcript  filed  in  this  court  is  the  "judgment,  decree  or 
final  order  sought  to  be  reversed,  vacated  or  modified.^' 
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Sections  586  and  675  of  the  code.  To  this  should  be  added 
only  so  much  of  the  remainder  of  the  record  below  as  is 
necessary  to  present  the  questions  sought  to  be  reviewed. 
The  fact  that  the  pages  are  not  numbered  in  this  case  makes 
the  useless  features  the  more  objectionable. 

It  is  recommended  that  the  judgment  of  the  district  court 
be  affirmed. 

JAOKSON,  C,  concurs. 

By  the  Court:    For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


William  N.  Skinner  v.  Lewis  A.  Wilson. 

Filed  April  18,  1906.    No.  14,251. 

1.  Erron,   Joint    Assig^nment    of.     Where   several    instructions    are 

grouped  in  one  assignment,  and  there  is  nothing  in  the  language 
of  the  assignment  to  indicate  that  the  objection  goes  to  them 
severally,  they  will  be  examined  only  so  far  as  may  be  necessary 
to  determine  whether  any  one  of  them  was  rightly  given  or  re- 
fused. World  Mutual  Benefit  Aaa^n  v.  Worthing,  59  Neb.  587,  and 
cases  there  cited. 

2.  '.  .  In  the  consideration  of  the  assignments — the  verdict  is  not 
sustained  by  sufficient  evidence,  is  excessive  and  is  contrary  to 
law — instructions  not  complained  of  in  such  a  way  as  to  be  re- 
viewable in  this  court  will  be  taken  as  the  law  of  the  case,  and 
if  when  tested  by  such  instructions  the  verdict  is  not  vulnerable 
to  the  objections  lodged  against  it  the  assignments  will  not  be 
sustained. 

3.  Evidence  examined,  and  held  sufficient  to  sustain  the  verdict 

Error  ,to  the  district  court  for  Keya  Paha  county :    Wil- 
llAlM  H.  Westover,  Judge.    Affirmed. 

Halleck  F.  Rose,  W.  H.  Horton,  W.  O.  Brown  and  W.  B. 
Rose,  for  plaintiff  in  error. 

Kirkpatrick  d  Eager  and  Lear  d  Wilhitej  contra. 


446  NEBRASKA  REPORTS.  [Vou  76 


Skinner  t.  Wilson. 


Albebt,  C. 

On  the  21st  day  of  May,  1902,  the  defendant  was^  and  for 
many  years  had  been,  engaged  in  printing  and  publishing 
a  newspaper,  and  conducting  a  general  printing  and  pub- 
lishing business  in  the  village  of  Springview,  in  Keya  Paha 
jcounty.  His  newspaper  was  known  as  the  "Springview 
Herald,"  and  was  the  only  one  printed  in  that  county,  and 
he  enjoyed  a  monopoly  of  the  business  in  which  he  was  en- 
gaged. On  the  date  mentioned,  in  consideration  of  the  sum 
of  |1,400,  he  executed  a  bill  of  sale  to  the  plaintiflf ,  whereby 
he  transferred  the  newspaper  and  printing  plant  and 
good  will  of  his  said  business  to  the  plaintiff.  The  bill  of 
sale,  among  other  things,  contains  the  following  stipula- 
tion :  "I  hereby  bind  myself  that  I  will  not  engage  in  the 
newspaper  or  job-printing  business  within  the  limits  of  said 
Keya  Paha  county  for  the  next  ten  years  following  the  date 
of  these  presents,  in  any  way,  shape  or  manner,  and  in  case 
I  fail  to  keep  this  last  understanding,  agreed  upon  by  my- 
self with  the  said  Lewis  A.  Wilson,  I  further  bind  myself 
by  these  presents  to  pay  the  said  Lewis  A.  Wilson  in  good 
and  lawful  money  of  the  United  States  the  penal  sum  of 
|2,000  as  damages  for  the  nonfulfilment  of  this  said  stipu- 
lation." The  plaintiff  went  into  possession  of  the  property, 
and  at  once  engaged  in  the  business  theretofore  conducted 
by  the  defendant,  and  for  about  two  years  thereafter  like- 
wise enjoyed  a  monopoly  of  the  business  in  that  county. 
On  the  5th  day  of  May,  1904,  another  newspaper,  called  the 
"Keya  Paha  County  News,"  and  printing  plant  was  estab- 
lished in  the  same  village.  From  that  date  until  the  fol- 
lowing September  the  new  plant  was  ostensibly  owned  and 
conducted  by  the  defendant's  wife,  but  the  plaintiff  avers, 
and  the  evidence  sufficiently  shows,  that  the  defendant  was 
the  real  owner,  and  controlled  and  managed  the  business. 
In  the  month  last  mentioned  a  sale  of  the  new  plant  was 
made  to  a  third  party,  who  still  owns  and  conducts  the 
business  at  that  place.     The  plaintiff  then  brought  suit 
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against  the  defendant,  alleging  a  breach  of  the  stipulation 
hereinbefore  set  out,  and  laying  his  damages  at  |2,000.  The 
answer  is  a  general  denial  of  all  the  allegations  of  the  pe- 
tition. The  trial  court  submitted  the  cause  to  the  jury  on 
the  theory  that  the  amount  named  in  the  stipulation  should 
be  regarded  as  liquidated  damages,  which  was  covered  by 
an  instruction  directing  them  to  award  |2,000  damages  in 
case  they  found  for  the  plaintiff.  The'jury  found  for  the 
plaintiff,  and  awarded  damages  as  directed,  and  judgment 
was  given  accordingly.    The  defendant  brings  error. 

One  of  the  complaints  now  urged  by  the  defendant  is 
that  the  evidence  is  insufficient  to  warrant  a  finding  that 
he  had  engaged  in  the  newspaper  or  job-printing  business 
in  violation  of  his  agreement  with  the  plaintiff.  The  evi- 
dence shows  that,  while  the  new  plant  was  purchased  in 
tiie  name  of  the  defendant's  wife,  the  defendant  himself 
was  concerned  in  it,  and  that,  although  he  was  engaged  in 
banking  in  the  same  town,  he  negotiated  a  loan  for  the  pur- 
chase price  with  another  bank,  signing  his  wife's  note  as 
surely.  It  also  shows  that  he  referred  to  the  new  plant 
as  his  or  "ours,''  and  that  he  set  type,  solicited  business, 
made  contracts  for  business  for  the  new  plant,  wrote  for 
the  newspaper,  and  in  many  other  ways  so  conducted  him- 
self with  reference  to  it  as  to  warrant  the  jury  in  finding 
that  he  was  either  the  real  owner  or  so  concerned  in  its 
management  as  to  convict  him  of  a  violation  of  his  agree- 
ment with  the  defendant.  In  fact,  his  entire  transaction 
with  reference  to  the  new  plant  is  of  such  a  character  as  to 
warrant  the  jury  in  finding  that  the  ostensible  ownership 
and  management  of  the  new  plant  by  his  wife  was  a  mere 
device  by  which  he  sought  to  shield  himself  from  the  conse- 
quences of  a  violation  of  his  agreement. 

The  principal  contention  of  the  defendant  is  that  the 
court  erred  in  submitting  the  cause  on  the  theory  that  the 
amount  named  in  the  stipulation  was  to  be  regarded  as 
liquidated  damages.  The  only  exception  taken  by  the  de- 
fendant to  the  charge  of  the  court  was  to  the  instruction 
covering  that  theory.     That  exception  was  made  in  the 
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form  of  a  written  objection,  which  was  allowed  by  the 
court  and  filed  with  the  clerk.  Afterwards,  and  before  the 
jury  had  returned  a  verdict,  the  defendant,  by  leave  of 
court,  withdrew  his  exception.  After  verdict  he  filed  a 
motion  for  a  new  trial,  in  which  he  grouped  this  instruc- 
tion and  five  others,  some  at  least  of  which  are  clearly 
right  It  has  become  a  settled  rule  of  practice  in  this  state 
that  when  several*  instructions  are  grouped  in  one  assign- 
ment, and  there  is  nothing  in  the  language  of  the  assign- 
ment to  indicate  that  the  objection  goes  to  them  severally, 
they  will  be  examined  only  so  far  as  may  be  necessary  to 
determine  whether  any  one  of  them  was  rightly  given  or  re- 
fused. This  rule  was  applied  in  World  Mutual  Benefit 
Ass^n  V.  Worthing^  59  Neb.  587,  and  the  several  cases  there 
cited.  It  is  invoked  by  the  plaintiff  in  this  case,  and  there 
seems  to  be  no  escape  from  it,  save  by  overruling  the  long 
line  of  cases  in  which  it  has  been  applied,  which  we  are  not 
disposed  to  do.  The  rule  is  perhaps  technical,  but  it  is  not 
to  be  condemned  solely  on  that  ground.  The  orderly  and 
economical  administration  of  justice  necessitates  rules  of 
practice,  and,  however  liberal  such  rules  may  be,  there 
must  still  be  somewhere  a  dividing  line  between  doing  and 
not  doing,  compliance  and  noncomplianca  This  of  neces- 
sity gives  rise  to  what  are  commonly  called  technicalities, 
and  they  are  unavoidable  under  any  system  for  the.  ad- 
ministration of  justice  according  to  law.  But  the  defend- 
ant contends  that  whether  the  amount  named  in  the  stip- 
ulation should  be  held  to  be  liquidated  damages,  or  merely 
a  penalty,  is  sufficiently  raised  by  the  assignments  that 
the  verdict  is  not  sustained  by  sufficient  evidence,  is  ex- 
cessive and  contrary  to  law.  As  we  have  seen,  the  instruc- 
tions cannot  be  reviewed  at  this  time.  They  must  be  re- 
garded, therefore,  as  the  law  of  the  case.  World  Mutual 
Benefit  Ass'n  v.  Worthing,  supra.  By  one  of  them  the  jury 
were  instructed  to  the  eflfect  that,  in  case  they  found  for 
the  plaintiff,  the  sum  named  in  the  stipulation  would  be 
the  measure  of  his  damages.  In  awarding  |2,000  damages 
the  jury  merely  followed  that  instruction,  which,  in  view 
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of  the  record,  must  be  regarded  as  the  law  of  the  case  as 
to  the  measure  of  damages,  and  a  verdict  that  responds 
to  it  cannot  be  regarded  as  excessive  nor  as  contrary  to 
law.  .        ' 

Ordinarily,  technical  rules  are  applied  with  some  reluc- 
tance, but  in  this  case  it  does  not  appear  that  to  do  so  will 
work  any  injustice.  The  defendant  at  the  time  of  the  sale 
to  the  plaintiff  was  an  experienced  newspaper  man  and 
printer,  and  had  conducted  the  pjlant  ^old  to  the  plaintiff 
for  a  number  of  years.  The  plaintiff  was  without  ex- 
perience. When  he  bought  the  plant  he  also  bought  and 
paid  for  the  good-will  and  immunity  from  defendant's 
competition  within  the  county  for  a  period  of  ten  years. 
Within  two  years  the  defendant  entered  the  field  as  a  com- 
petitor. The  fact  that  he  was  a  banker  and  an  experienced 
new^spaper  man  who  had  formerly  occupied  the  field  made 
him  a  formidable  rival.  His  transfer  of  the  new  plant  to 
a  third  party  necessarily  carried  with  it  a  portion  of  the 
good-will  which  he  had  transferred  to  the  plaintiff  for  a 
consideration.  Had  he  been  dealing  with  tangible  prop- 
erty his  conduct  would  be  called  by  an  ugly  name.  By  the 
violati(m  of  his  contract  he  inflicted  substantial  losses  upon 
the  plaintiff,  and  set  in  motion  certain  forces  which  will 
cause  him  losses  for  some  time  to  come.  The  extent  of  such 
losses  are  unfiscertainable.  While  we  may  be  morally  cer- 
tain that'  they  have  resulted  or  will  result,  evidence  from 
which  they  could  be  computed  with  any  d^ree  of  certainty 
could  not  be  obtained.  The  case  then  presents  this 
dilemma :  If  the  amount  named  be  regarded  as  liquidated 
damages,  the  defendant  is  liable  to  suffer  injustice;  if  it  be 
regarded  as  a  penalty,  the  plaintiff  by  reason  of  the  inher- 
ent difficulty  of  proving  his  damages  is  liable  to  suffer  loss. 
Confronted  by  such  a  dilemma,  there  should  be  no  com- 
plaint if  the  loss  be  allowed  to  fall  on  the  head  of  the 
wrongdoer,  who  made  his  agreement  voluntarily,  and  was 
pressed  by  no  hard  necessity  to  violate  it. 
32 
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It  is  recommended  that  the  judgment  of  the  district 
court  be  aflSrmed. 

DuFPiE,  C.^  concurs. 
Jackson^  C,  not  sitting. 

By  the  Court:    For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Prank  F.  Robt  v.  State,  ex  rpl.  Farmers  Grain  &  Liva 
Stock  Company  bt  al. 

Filed  April  18,  1906.    No.  14,267. 

1.  Bailroads:   Side-Tbacks:    Hiohwatb.    A  side-track  oonstnicted  and 

used  by  a  railroad  company,  and  which  connects  with  fta  main 
line  and  occupies  a  portion  of  the  public  streets  of  a  city  under 
a  grant  from  the  city  to  such  company,  wiU  be  presumed,  in  the 
absence  of  evidence  to  the  contrary,  to  be  a  part  of  the  public 
highway  ssrstem  of  such  company,  and  a  public  highway  within 
the  meaning  of  section  4,  art.  XI  of  the  oonstitutitfn. 

2.  The  term  railroad  includes  all  side-tracks  necessary  or  convenient 

for  the  transaction  of  the  company's  business. 

3.  Evidence  examined,  and  held  sufficient  to  sustain,  the  finding  and 

order  of  the  trial  court. 

Error  to  the  district  court  for  Buffalo  county:  Bruno 
O.  Hostetler,  Judge.    Affirmed. 

E.  C.  d  ff.  V.  Calkins,  for  plaintiff  in  error. 

Warren  Pratt,  G.  A.  Robinson,  Edson  Rich  and  John  N» 
Baldwiny  contra. 

Albert,  C. 

The  Farmers  Grain  ftnd  Live  Stock  Company  applied  to 
the  district  court  for  a  writ  of  mandamus  to  compel  the 
Union  Pacific  Railroad  Company  to  furnish  cars  on  a  cer- 
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tain  side-track  for  the  shipment  of  grain  from  the  relator's 
elevator.  Frank  F.  Roby  intervened  for  the  purpose  of  re- 
sisting the  application.  The  district  court  allowed  the 
T^rit  and  the  intervener  brings  error. 

A  somewhat  extended  statement  of  the  facts  is  necessary 
to  a  proper  understanding  of  the  case.  In  1886  the  Kear- 
ney Milling  Company  built  a  flouring  mill  in  the  city  of 
Kearney,  and  induced  the  respondent  railroad  company  to 
construct  a  side-track,  extending  eastward  from  its  con- 
nection with  the  main  track  to  and  across  certain  lots 
owned  by  the  milling  company,  upon  which  its  mill  stood. 
In  order  to  reach  the  mill  property,  the  track  was  con- 
structed for  some  distance  on  a  public  street,  and  across 
certain  other  streets  and  alleys  of  the  city,  and  also  across 
the  corner  of  a  lot  belonging  to  a  third  party.  This  side- 
track extended  east  and  west  immediately  north  of  the 
mill,  and  a  warehouse  and  elevator  were  afterwards 
erected  by  the.  milling  company  immediately  north  of  the 
side-track.  Afterwards  the  milling  company  moved  its  ele- 
vator to  two  lots,  belonging  to  it,  lying  east  of  the  premises 
just  mentioned,  and  just  across  one  of  the  alleys  of  the 
city,  and  the  side-track,  in  order  to  accommodate  the  ele- 
vator in  its  new  location,  was  extended  eastward  across  the 
alley  and  across  a  lot  belonging  to  the  milling  company. 
In  1898  proceedings  were  brought  to  foreclose  a  mortgage 
covering  the  milling  company's  property,  and  the  property 
passed  into  the  hands  of  a  receiver  appointed  in  said  pro- 
ceedings. The  receiver  leased  the  elevator  on  the  lots  east 
of  the  mill  to  certain  third  parties,  and  such  lessees  leased 
certain  lots  belonging  to  other  parties  lying  east  and  just 
across  a  public  street  from  the  elevator,  and  for  the  better 
accommodation  of  the  elevator  induced  the  respondent 
railroad  company  to  extend  the  side-track  across  such 
street  and  one  of  the  lots  east  of  the  elevator  property.  The 
mortgage  was  foreclosed,  and  the  intervener  became  the 
purcliaser  thereof  at  foreclosure  sale,  obtaining  possession 
thereunder  in  March,  1890.  Early  in  the  summer  of  1901 
he  inclosed  the  mill  property  with  a  fence,  placing  gates 
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across  the  side-track,  securing  them  by  locks.  At  that  time, 
however,  service  on  the  side-track  was  not  required  beyond 
the  west  line  of  the  intervener's  property,  save  for  the  ac- 
commodation of  the  intervener  himself.  In  1903  the  re- 
lator bought  the  two  lots  lying  across  the  street  from  the 
elevator,  and  across  one  of  which  the  side-track  had  been 
extended,  and  erected  thereon  a  grain  elevator  for  the  stor- 
age and  shipment  of  grain.  The  relator's  elevator  was  so 
placed  that  it  could  be  easily  accommodated  by  the  side- 
track in  question.  When  the  relator  got  ready  to  ship 
grain  from  its  elevator,  the  intervener  refused  to  permit 
the  respondent  to  move  cars  over  the  side-track  across  his 
premises,  claiming  that  such  track  had  been  constructed 
solely  for  the  accommodation  of  his  grantors,  and  that  the 
occupancy  of  his  premises  by  the  respondent,  with  its  track, 
was  merely  by  virtue  of  a  license,  and  not  by  virtue  of  any 
easement  in  such  premises  for  a  right  of  way.  The  evi- 
dence is  somew^hat  meager  as  to  the  arrangement  between 
the  milling  company,  the  intervener's  predecessor  in  estate, 
and  the  respondent  railroad  company  for  the  construction 
of  the  side-track  in  the  first  place.  One  witness  who  was 
president  of  the  milling  company  during  the  negotia- 
tions for  the  side-track  and  who  took  part  therein,  when 
examined  as  to  such  arrangement,  testified  as  follows: 
"My  recollection  is  they  insisted  we  should  give  them  the 
right  of  way,  and  there  was  a  lot  west  of  the  mill  They 
sent  a  man  out  here  at  that  time;  there  was  some  question 
as  to  whether  the  city  would  let  us  down  through  there, 
and  they  sent  a  man  out  to  see  whether  they  could 
get  to  the  mill.  He  reported  that  he  would  have  to  go 
across  that  lot  that  was  right  across  there  west;  and  that 
he  would  have  to  cut  off  the  corner  of  it,  if  he  crossed, 
there  would  be  a  short  curve,  that  the  curve  would  be  too 
sharp;  and  they  insisted,  in  case  there  was  any  damage, 
that  the  millilig  company  would  have  to  pay  the  railroad 
company  w^hatever  damage  there  was  to  that  lot.  That  is 
my  recollection.  Q.  Was  the  milling  company  to  get  any 
damages  or  anything  for  the  right  of  w^ay  across  this  prop- 
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erty?    A.  I  don't  think  so;  of  course  that  is  a  long  time 
ago." 

Cross-examination :  "Q.  They  wanted  a  switch  to  the  mill 
so  that  they  could  load  and  unload?  A.  Yes.  Q.  They 
wasn't  seeking  to  get  it  for  any  other  purpose  excepting  the 
accommodation  of  the  mill?  A.  That  was  all.  Q.  Any  talk 
of  it  being  used  for  anything  else?  A.  So  far  as  I  can  re-, 
collect  there  was  not.  Q.  There  was  no  agreement  that  it 
was  not  to  be  used  for  any  purpose  but  for  your  mill,  was 
there?  A.  I  have  no  recollection  of  anything  being  8aid."i 
It  also  appears  that,  when  the  milling  company  moved  its 
elevator  to  the  lots  east  of  the  mill,  the  respondent  agreed^ 
to  extend  the  track  and  pay  for  moving  the  elevator.  In 
each  ijistance  it  laid  the  track  and  furnished  the  material. 
Before  the  side-track  was  constructed  the  city  granted  the 
respondent  a  right  of  way  over  and  across  such  of  the 
streets  and  alleys  as  it  traversed  or  crossed. 

These  facts,  we  think,  warrant  an  inference  that  the  re-  . 
spondent  constructed  the  side-track  across  the  intervener's 
premises  under  at  least  an  implied  grant  of  a  right  of  way 
from  the  intervener's  privies  in  estate,  the  then  owners  of 
the  premises,  and  that  such  track  now  constitutes  a  part 
and  parcel  of  the  respondent's  railroad  system,  open  alike 
to  all  requiring  service  thereon.  Section.  4,  art.  XI  of  the 
constitution  is  as  follows:  "Eailways  heretofore  con- 
structed, or  that  may  hereafter  be  constructed  in  this  state 
are  hereby  declared  public  highways,  and  shall  be  free  to 
all  persons  for  the  transi)ortation  of  their  persons  and  prop- 
erty thereon,  under  such  regulations  as  may  be  prescribed 
by  law."  The  term  railroad  includes  all  side-tracks  neces- 
sary or  convenient  for  the  transaction  of  the  company's 
business.  Totcnship  of  Rock  Creek  v.  Strong,  96  U.  S.  271 ; 
Black  V.  Philadelphia  &  R.  R.  Co.,  58  Pa:  St  249;  Town  of 
Mason  v.  Ohio  River  R.  Co.,  51  W,  Va,  183 ;  State  v.  Stone, 
119  Mo.  668.  The  side-track  in  question  is  connected  with 
the  respondent's  main  line.  In  the  absence  of  evidence  to 
the  contrary,  taking  into  account  the  fact  that  it  crosses 
the  property  of  third  parties  and  occupies  a  portion  of  the 
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public  streets  of  the  city  under  a  grant  from  the  city,  the 
presumption  would  be  that  it  is  a  part  of  the  respondent's 
rg^lroad  system,  and  a  public  highway  within  the  meaning 
of  the  constitutional  provision  above  quoted.  That  pre- 
sumption is  not  rebutted  by  the  evidence  in  this  case,  but 
rather  strengthened.  The  evidence  shows  that  before  con- 
structing the  road  the  respondent,  in  its  negotiations  with 
the  milling  company,  the  intervener's  predecessor  in  estate, 
insisted  on  a  right  of  way.  It  is  true,  it  was  built  at  the  in- 
stance of  the  milling  company  and  for  years  was  used 
almost,  if  not  quite,  exclusively  for  its  benefit,  but  that 
appears  to  have  been  because  there  were  no  other  persons 
who  could  be  acommodated  thereby.  It  is  also  true  that 
the  intervener,  after  the  track  had  been  laid  almost  15 
years,  put  gates  across  it  and  inclosed  his  premises  with  a 
fence,  but  at  the  time  there  were  no  persons  beyond  his 
premises  who  required  service  on  the  side-track  and  the 
gates  therefore  were  no  restriction  on  general  traflBc. 

It  seems  to  us  that  the  finding  of  the  district  court  is 
■fully  sustained  by  the  evidence,  and  that  the  writ  was 
properly  allowed.    It  is  recommended  that  the  order,  allow- 
ing the  writ  be  affirmed. 

Jackson,  C,  concurs. 

By  the  Court:    For  the  reasons  stated  in  the  foregoing 
opinion,  the  order  of  the  district  court  allowing  the  writ  is 

Affirmed. 


S.  OiiiN  Cole,  appellee,  v.  William  H.  Manners  bt  al., 

APPELLANTS. 

Filed  Aprii.  18,  1906.    No.  14,290. 

1.  Injunction:  Irkepabable  Injury.  An  injury  which^  cannot  be  meas- 
ured by  any  pecuniary  standard,  or  which  because  of  its  nature 
or  the  financial  condition  of  the  wrongdoer  cannot  be  adequately 
compensated  in  damages,  is  irreparable  within  the  meaning  of 
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the  law,  and  one  for  which,  ordinarily,  there  is  no  adequate 
remedy  at  law. 

2.  Joint  Obligors:  Detense  of  Infancy.    The  general  rule  that  a  valid 

defense  as  to  one  of  two  Joint  obligors  icures  to  the  benefit  of 
both  is  subject  to  the  exception  that,  when  such  defense  is  in- 
fancy, the  infant  may  be  discharged  and  a  recovery  had  as  to  his 
oo-obligor;  and  this  exception  applies  although  the  obligee  knew 
of  the  infancy  when  he  took  the  obligation. 

3.  Lease:  Injunction:  Defense  of  Infancy.   Ordinarily,  a  lease  may  be 

avoided  by  a  tenant  on  the  ground  of  infancy;  but  while  in  pos- 
session thereunder  the  plea  of  Infancy  is  not  available  in  a  suit 
brought  to  restrain  him  from  making  use  of  his  possession  to 
inflict  irreparable  injuries  upon  his  landlord. 

4.  Flaadings  and  evidence  examined,  and  held  sufficient  to  sustain  the 

decree. 

Appsal  from  the  district  court  for  Cass  county :    Paul 
Jessen,  Judge.    Affirmed. 

Matthew  Oeringj  for  appellants. 

Byron  CUirk,  contra. 

Albert,  G. 

In  what  follows  we  shall  refer  to  the  appellee  as  the^ 
plaintiff,  and  to  the  appellants  as  the  defendants,  that  be- 
ing the  relation  in  which  they  respectively  stood  to  the 
record  in  the  court  below.  In  1893,  by  an  instrument  in 
writing,  the  plaintiff  leased  certain  of  his  lands  to  the  de- 
fendants for  the  term  of  one  year,  beginning  on  the  first 
day  of  March,  1904,  reserving  as  rent  two-fifths  of  all  crops 
grown  upon  the  cultivated  land  during  the  term  and  |3  an 
acre  for  the  pasture  land ;  the  share  rent  to  be  delivered  to 
the  plaintiff  in  cribs  or  granaries  on  the  premises,  the  cash 
rent  to  be  paid  October  1, 1904.  By  the  terms  of  the  lease 
the  plaintiff  also  reserved  to  himself  and  his  employees  the 
right  to  enter  upon  the  land  for  the  purpose  of  cultivating, 
harvesting  or  doing  anything  necessary  to  preserve  the 
crops  or  promote  the  growth ;  the  expense  in  that  behalf  to 
be  a  heai  on  the  defendant's  share  of  the  crops.     A  like 
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reservation  was  made  for  the  purpose  of  making  inspec- 
tion of  the  premises,  improvements  thereon,  and  to  plow 
for  future  crops.  The  lease  also  contains  a  provision  re- 
quiring the  defendant  to  destroy  all  cockle  burrs  on  the 
premises  before  they  produced  seed.  The  following  is  also 
a  part  of  the  lease:  "And  it  is  further  covenanted  and 
agreed  by  and  between  the  parties  hereto  that  the  parties 
of  the  second  part  shall  secure  the  performance  of  the 
terms  and  conditions  of  this  lease  on  their  part  by  giving 
to  the  first  party,  on  demand,  a  chattel  mortgage  upon  all 
or  any  part  of  the  crops  growing  or  gathered  on  said  prem- 
ises during  the  said  term,  and  if  the  said  second  parties 
shall  refuse  or  neglect  to  give  such  chattel  mortgage  upon 
demand,  or  if  they  shall  at  any  time  give  or  attempt  to 
give  any  other  person  or  persons  any  lien  upon  said  crops, 
or  any  part  thereof,  then  this  lease  shall  thereby  terminate, 
and  the  said  party  may  at  once  recover  possession  of  said 
premises  and  all  crops  thereon,  and  the  said  second  parties 
shall  in  that  event  be  held  and  considered  to  have  planted 
and  cultivateil  said  crop  for  the  benefit  of  the  said  first 
party,  and  shall  be  paid  for  such  services  as  follows: 
Said  first  party  may  sell  said  crop  and  the  nnexpired  term 
for  cash  at  a  private  sale,  or  he  may,  at  his  option,  procure 
said  crops^to  be  further  cultivated,  or  gathered  and  sold  in 
such  market  as  he  may  see  fit,  and  in  either  event  the  pro- 
ceeds thereof  shall  be  applied,  first,  to  the  payment  of  ex- 
penses incurred  by  the  said  first  party  in  the  premises,  in- 
cluding the  time  spent  by  him  in  connection  therewith; 
second,  to  the  payment  of  said  rent ;  third,  the  remainder, 
if  any,  shall  be  paid  to  the  second  parties  for  their  serv- 
ices in  planting  and  tending  said  crops,  and  seed  fur- 
nished by  them." 

In  September,  1904,  the  plaintiflF  filed  his  petition  against 
the  defendants,  in  which  he  set  forth  the  lease;  that  he  had 
performed  his  part  thereof;  and  further  alleged,  in  sub- 
stance, that  the  defendants  refuse  to  permit  him  to  enter 
upon  the  premises  for  the  purposes  mentioned  in  the 
lease,  and  will  continue  to  do  so  unless  restrained  by  the 
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court;  that  they  have  neglected  and  refused,  and  still  n^- 
lect  and  refuse,  to  execute  a  chattel  mortgage  on  the  crops 
as  required  by  the  terms  of  the  lease,  although  demand 
therefor  had  been  duly  made  by  the  plaintiff,  and  have  lieg- 
lected  to  destroy  the  cockle  burrs  growing  upon  the  land, 
and  have  refused  to  permit  the  plaintiff  to  enter  upon  the 
premises  for  that  purpose;  that  they  have  threatened  to  re- 
move their  share  of  the  crops  from  the  land,  leaving  the 
plaintiff^s  share  unharvested  and  uncared  for,  making  it 
necessary  for  the  plaintiff  to  enter  upon  said  premises  and 
to  harvest  the  same  at  his  own  expense ;  that  the  defendants 
are  insolvent  and  the  plaintiff  has  no  adequate  remedy  at 
law  for  their  failure  to  keep  and  peform  their  part  of  the 
said  lease.  The  prayer  is  for  an  injunction  restraining 
the  defendants  from  preventing  plaintiff's  entry  upon  the 
lands  for  the  purposes  mentioned  in  the  lease  and  for., 
specific  performance. 

A  temporary  order  was  allowed,  after  which  the  defend- 
ants answered.  The  answer  admits  the  execution  of  the 
lease,  the  refusal  of  the  defendants  to  execute  the  chattel 
mortgage  therein  provided  for,  but,  as  their  reasons  for 
such  refusal,  it  is  alleged  that  plaintiff's  demand  therefor 
fi^ced  no  amount  for  which  the  mortgage  should  be  given, 
and  that  the  defendants  had  complied  with  all  the  condi- 
tions of  the  lease,  and  had  delivered  to  the  plaintiff  his 
share  of  the  crop,  except  such  as  at  the  commencement  of 
the  suit  were  not  matured.  All  allegations  in  the  petition 
not  admitted  by  the  answer  are  denied.  The  defendant 
Lewis  G.  Manners  alleges  in  avoidance  of  the  lease  that  he 
is  a  minor  under  the  age  of  21  years.  The  plaintiff  filed  a 
reply  which  may  be  called  a  general  denial. 

The  court  found  generally  for  the  plaintiff,  but  also 
found  that  the  liability  to  him  under  the  lease  would  not 
exceed  |175;  that  the  same  would  be  suflSciently  secured 
by  a  lien  on  500  bushels  of  the  com  on  the  premises,  and 
that  the  defendant  Lewis  Q.  Manners  was  a  minor  under 
the  age  of  21  years.  A  decree  was  entered  enjoining  the 
defendants  from  interfering  with  the  plaintiff's  entry  upon 
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the  land  for  the  purposes  mentioned  in  the  leajse,  from  dis- 
posing of  the  500  bushels  of  com,  and  requiring  the  de- 
fendant William  H.  Manners  to  execute  a  chattel  mortgage 
thereon  to  the  plaintiff  as  the  security  mentioned  in  the 
lease.    The  defendants  appeal. 

The  principal  contention  of  the  appellants  amounts  to 
this,  that  the  pleadings  and  the  evidence  are  not  suffi- 
cient to  entitle  the  plaintiff  to  relief  by  injunction.  This 
contention  is  based  on  three  propositions,  the  first  of  which 
is  that  the  plaintiff  had  an  adequate  remedy  at  law.  The 
petition  shows  that  the  plaintiff  had  reserved  the  right 
to  enter  upon  the  premises  from,  time  to  time  for  the  pur- 
pose of  inspecting  them,  making  improvements,  and  pre- 
paring the  ground  for  another  crop;  that  the  defendants, 
by  threats  of  personal  violence  and  intimidation,  prevented 
him  from  coming  on  the  premises  for  those  purposes;  that 
the  defendants  had  agreed  to  give  him  a  chattel  mortgage 
on  the  crop, to  secure  the  rent  and  other  liabilities  grow- 
ing out  of  the  lease,  and  that  they  had  not  only  refused  to 
do  so,  but  were  threatening  to  remove  a  large  portion  of 
the  crops  and  allow  the  remainder  to  stand  unharvested, 
and  that  the  defendants  are  insolvent.  The  evidence  is 
amply  sufficient  to  warrant  a  finding  of  each  of  the  fore- 
going facts,  and  ftbose  facts  are  sufficient  to  show  that 
the  plaintiff  was  threatened  with  injuries  which  could  not 
be  adequately  compensated  in  damages  and  which  would 
be  difficult  to  measure  by  any  pecuniary  standard,  and 
that  the  damages,  even  if  ascertainable,  could  not  be  col- 
lected because  of  the  insolvency  of  the  defendants.  Such 
injuries  are  irreparable  within  the  meaning  of  the  law 
authorizing  the  issuance  of  an  injunction.  Eidemiller  Ice 
Go.  V.  Guthrie^  42  Neb.  238. 

It  is  further  insisted  that  when  the  defendant  refused 
to  execute  the  chattel  mortgage  the  lease  by  its  terms  ex- 
pired, and  the  plaintiff  could  have  proceeded  at  law  for 
the  recovery  of  the  possession.  But,  in  view  of  the  injuries 
threatened,  ordinary  proceedings  at  law,  in  our  opinion, 
would   not   have   been   sufficiently   prompt   to  afford  an 
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adequate  remedy.  Before  his  rights  could  have  been  es- 
tablished at  law,  the  crop  might  have  been  destroyed, 
removed  from  the  premises,  waste  committed,  the  time 
for  preparing  the  soil  for^another  crop  past,  or  the  plaintiff 
irreparably  damaged  in  other  ways,  which  a  court  of  law 
would  be  powerless  to  prevent. 

Another  proposition  advanced  in  support  of  the  conten- 
tion that  the  plaintiff  was  not  entitled  to  relief  by  injunc- 
tion is  thus  stated  in  defendants'  brief:  "The  lease  upon 
which  this  action  is  based  and  predicated  is  the  joint 
obligation  of  the  appellants,  possessing  none  of  the  ele- 
ments of  a  joint  and  several  contract.  Severalty  cannot, 
by  any  process  of  either  construction  or  interpretation,  be 
read  into  it,  and,  hence,  a  valid  defense  by  one  obligor 
inures  to  the  benefit  of  the  other,  particularly  where  such 
defense  was  known  to  the  party  seeking  its  enforcement 
at  the  time  of  its  execution."  The  learned  gentleman 
advancing  this  proposition  does  not  overlook  the  exception 
to  the  rule  there  stated,  which  is  that,  where  one  of  two 
joint  obligors  is  an  infant,  a  recovery  may  be  had  against 
the  other,  and  a  discharge  as  to  the  infant.  Cutis  v.  Qor- 
don,  13  Me.  474,  29  Am.  Dec.  520,  and  cases  cited.  He 
insists  that  the  exception  does  not  apply  in  this  case, 
because  the  plaintiff  knew  of  the  infancy  of  one  of  the 
defendants  when  the  lease  was  made.  In  support  of  this 
contention  he  cites  several  cases  from  this  court,  not  one 
of  which,  however,  goes  beyond  the  proposition  that  the 
contract  of  an  infant  is  voidable.  None  of  them  tend, 
even  remotely,  to  support  his  contention  that  the  excep- 
tion above  referred  to  does  not  apply  in  this  case,  nor 
have  we*been  able  to  find  any  that  so  hold.  On  principle 
we  can  see  no  good  reason  why  the  exception  does  not 
apply  in  this  case. 

The  third  proposition,  as  we  understand  it,  is  that  the 
injunction  against  T^ewis  O.  Manners  is  erroneous  because 
of  his  infancy.  Counsel  says :  "The  contract  of  an  infant, 
being  voidable  at  his  election,  cannot  be  made  the  super- 
structure (foundation)  of  an  injunction."     The  law  per- 
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mits  infancy  to  be  used  as  a  shield,  but  not  as  a  sword. 
The  infant  defendant,  with  his  codefendant,  is  in  posses- 
sion by  virtue  of  the  lease.  His  infancy  may  protect  him 
from  the  terms  of  the  contract,  Itut  it  certainly  is  not  a 
license  to  use  the  advantages  he  obtained  by  virtue  of 
his  contract  to  commit  torts  and  inflict  injuries  upon 
the  plaintiff  for  which  the  law  affords  no  adequate  remedy. 
The  decree  does  not  undertake  to  bind  hiija  by  the  terms 
of  the  contract;  it  merely  enjoins  him  from  the  doing  of 
certain  acts  which  would  be  wrongful  if  the  contract  wcra 
binding  and  in  force,  and  a  fortiori  wrongful,  if  he  be  re- 
garded as  a  mere  trespasser  instead  of  a  tenant  under  a 
valid  lease.  The  decree,  in  our  opinion,  was  drawn  with 
a  careful  regard  for  the  rights  of  all  the  parties.  It  re- 
quires the  adult  defendant  to  do  less  than  agreed  to  do, 
and  enjoins  neither  from  doing  anything  he  has  a  lawful 
right  to  do;  it  enjoins  no  affirmative  duty  whatever  upon 
the  infant  defendant. 
It  is  recommended  that  the  decree  be  affirmed. 

Jackson,  C,  concurs. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  of  the  district  court  is 

Affirmed. 


Nebraska  Mercantile  Mutual  Insurance  Company  v. 
WiLBER  W.  Myers. 

Filed  April  18,  1906.    No.  14,207. 

IiuitructioiiB:  Psepondebance  of  Evidence.  A  preponderance  of  the 
evidence  is  aU  that  is  required  to  establish  a  disputed  fact  in 
a  civil  action,  and  an  instruction  which  informs  the  jury  that,  if 
upon  any  reasonable  hypothesis  a  fact  can  be  accounted  for  upon 
any  other  theory  than  a  dishonest  one,  they  should  so  find.  Is  a 
violation  of  that  rule,  and  in  this  case  reversible  error. 
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Error  to  the  district  court  for  Boone  county :  James  R. 
Hanna,  Judge.    Reversed  with  direotiona. 

E.  M.  Coffin,  E.  J.  Clements,  M.  W.  McGun  and  A.  E. 
Garten,  for  plaintiff  in  error. 

JT.  C.  Vml  and  J.  flf.  Armstrong,  oofitra. 

Jackson,  O. 

This  is  a  proceeding  to  reverse  the  judgment  of  the  trial 
court  rendered  in  an  action  on  a  flre  insurance  policy. 
Two  defenses  were  tendered  by  the  answer:  First,  that 
when  the  policy  was  applied  for  the  insured  represented 
that  the  property  was  unincumbered,  while  in  fact  it  was 
incumbered  by  a  chattel  mortgage  securing  an  indebted- 
ness of  f  2,200,  and  that  by  the  terms  of  the  contract  such 
misrepresentation  rendered  the  policy  void;  and,  second, 
that  the  fire  was  caused  by  the  wilful,  intentional  and 
wrongful  act  of  the  insured.  By  the  reply  it  was  admitted 
that  the  representation  as  to  the  incumbrance  on  the  prop- 
erty was  made,  but  denied  that  the  representation  was 
false;  and,  pleading  to  the  charge  that  the  fire  was  caused 
by  his  wilful,  intentional  and  wrongful  act,  the  allegation 
is:  "Plaintiff  denies  that  the  flre  which  destroyed  all  the 
property  described  in  the  plaintiff's  petition,  which  was 
destroyed,  was  caused  by  the  wilful,  intentional  or  wrong- 
ful act  of  the  plaintiff."  The  trial  resulted  in  a  verdict 
and  judgment  for  the  plaintiff. 

The  property  destroyed  was  a  livery  bam  (on  leased 
ground),  two  stallions,  other  horses,  and  such  property 
as  is  usually  kept  in  a  livery  barn.  It  appears  that  the 
plaintiff  purchased  the  barn  of  one  Culver  in  the  latter 
part  of  March,  1902;  that  on  the  2d  day  of  that  month 
Culver  gave  a  chattel  mortgage  to  the  First  National 
Bank  of  Albion,  securing  an  indebtedness  to  that  bank 
upon  the  property  sold  to  the  plaintiff,  and  other  prop- 
erty retained  by  him.    The  mortgage  was  not  of  record  at 
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the  time  of  the  sale.  Soon  afterwards,  however,  the  bank 
placed  the  mortgage  on  file.  After  the  existence  of  the 
mortgage  had  been  established  at  the  trial,  the  cashier  of 
the  bank  was  called  as  a  witness  on  behalf  of  the  plain- 
tiff, and  testified  that  immediately  after  the  mortgage  was 
filed  the  plaintiff  came  in  and  objected  to  their  holding  the 
mortgage  on  the  bam,  as  he  had  purchased  it  and  paid 
for  it,  and  they  told  him  that  they  didn't  wish  to  cancel 
the  mortgage  because  it  covered  other  property  they 
wished  to  hold;  that  they  had  no  lien  on  the  bam 
and  didn't  care  to  hold  a  lien  on  it;  that  after  some 
other  talk  the  plaintiff  said  he  was  satisfied,  and  he 
would  come  in  later  with  Culver,  and  he  stated  it  as 
his  recollection  that  the  plaintiff  required  a  bond  from 
Culver  to  hold  him  harmless.  Under  this  state  of 
facts,  we  think  the  jury  were  justified  in  finding  that  the 
insurance  company  was  not  prejudiced  by  the  represen- 
tations of  the  insured  at  the  time  he  applied  for  the  policy. 
The  plaintiff  had  a  right  to  rely  upon  the  statement  of  the 
officers  of  the  bank  that  they  claimed  no  lien  on  the  bam, 
in  view  of  the  fact  that  the  mortgage  was  not  of  record 
when  he  procured  the  title. 

It  is  urged,  however,  that  the  denial  of  the  charge  that 
the  fire  was  caused  by  the  wilful,  intentional  and  wrong- 
ful act  of  the  insured  amounted  to  an  admission  that 
the  insured  caused  the  fire,  and  that  the  denial  was  only 
as  to  the  purpose  and  intent;  that  evidence  was  intro- 
duced tending  to  show  that  the  circumstances  under  which 
the  fire  occurred  pointed  to  the  plaintiff  as  having  set  the 
fire  purposely.  The  plaintiff  testified  in  his  own  behalf 
that  he  did  not  set  the  fire,  and  after  the  verdict  of  the 
jury  had  been  returned  the  defendant  presented  a  motion 
for  a  judgment  notwithstanding  the  verdict.  While  that 
motion  was  pending,  the  plaintiff  asked  leave  of  the  court 
to  amend  his  reply  by  alleging  that  the  fire  was  not  caused 
by  any  act  of  the  plaintiff.  This  application  was  denied ; 
the  motion  for  a  judgment  notwithstanding  the  verdict 
overruled  and  judgment  entered  on  the  verdict.    That  the 


Vol.  76] JANUABY  TERM,  1906.  463 

Nebraska  Mercantile  Mutual  Ids.  Co.  v.  Myem. 


pleading  is  susceptible  of  the  construction  placed  upon 
it  by  the  defendant  is  doubtless  true,  but  the  trial  court 
might  reasonably,  within  the  exercise  of  a  sound  dis- 
cretion, have  permitted  the  amendment  to  be  made.  We 
have  concluded  that  the  judgment  must  be  reversed  for 
other  reasons,  and  think  that  before  the  case  again  pro- 
ceeds to  trial  the  amendment  suggested  ought  to  be 
allowed. 

The  court  instructed  the  jury :  "You  are  instructed  that 
the  law  presumes  every  one  to  be  honest  and  upright  in 
all  their  transactions  until  the  contrary  be  proved,  and 
so  in  pvery  case  you  should  endeavor  to  reconcile  the 
facts  with  such  theory,  if  it  can  be  reasonably  done ;  and 
in  considering  evidence,  if  upon  any  reasonable  hypothesis 
a  fact  can  be  accounted  for  upon  any  other  theory  than  a 
dishonest  one,  you  should  so  find/'  To  the  giving  of  this 
instruction  the  defendant  excepted,  and  now  insists  that 
it  was  prejudicial  error.  We  think  that  the  objection  to 
the  instruction  was  well  taken.  All  that  the  law  requires 
in  a  civil  action  is  that  a  disputed  fact  be  established  by  a. 
preponderance  of  the  evidence.  The  language  employed 
would  be  appropriate  to  an  instruction  in  a  criminal  case, 
where  the  jury  is  required,  before  conviction,  to  be  satisfied 
to  the  exclusion  of  every  reasonable  doubt;  but  the  doc- 
trine of  reasonable  doubt  does  not  enter  into  the  trial 
of  a  civil  action.  This  instruction  was  doubtless  in^ 
tended  to  apply  to  the  charge  that  the  fire  was  caused  by 
the  wilful,  intentional  and  wrongful  act  of  the  insured, 
and  the  jury  might  well  infer  that  they  were  justified 
in  finding  that  the  fire  was  not  so  caused,  if  the  fire 
could  be  explained  upon  any  other  reasonable  hypothesis. 
Such  is  not  the  law  in  civil  actions. 

We  recommend  that  the  judgment  of  the  district  court 
be  reversed  and  that  the  cause  be  remanded  for  a  new  trial, 
with  instructions  to  permit  the  amendment  to  the  reply 
requested  by  the  plaintiff. 

Albert,  C,  concurs. 
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By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  a  new  trial,  with  instructions  to 
permit  the  amendment  to  the  reply  requested   by  the 


plaintiff. 


Bevebsed. 


Nuckolls  County  v.  Guthrie  &  Company. 

Piled  April  18,  1906.     No.  14,241. 

Mandamus:  Canals:  Briooes.  Where  water  is  diverted  from  its 
natural  channel  by  means  of  a  canal  constructed  and  operated  to 
supply  power  for  a  mill,  it  is  the  duty  of  the  mill  owner  to  erect 
and  maintain  suitable  bridges  for  the  convenience  of  the  public 
at  any  point  where  the  canal  crosses  a  public  road,  and  man- 
damus will  lie  to  compel  the  performance  of  that  duty. 

Error  to  the  district  court  for  Nuckolls  county :  Leslie 
G.  HURD,  Judge.     Reversed  with  directions. 

J.  H.  Broady  and  E.  D.  Broicn,  for  plaintiff  in  error. 

R,  D.  Sutherland  and  8.  W.  Christy,  contra. 

Jackson,  C. 

The  county  of  Nuckolls  instituted  an  action  in  the  dis- 
trict court  for  that  county,  praying  for  a  writ  of  man- 
damus to  compel  the  defendant  to  erect  and  maintain 
bridges  across  a  canal,  used  by  the  defendant  for  the 
purpose  of  supplying  water-power  used  in  the  operation 
of  a  mill  at  Superior,  at  three  points  where  the  canal  is 
crossed  by  public  highways.  The  defenses  interposed  are 
of  two  classes,  technical  and  those  affecting  the  merits. 

The  Republican  river  approaches  the  town  of  Superior 
from  the  west,  and  at  a  point  apparently  somewhat  west 
of  the  town  turns  to  the  south  and  forms  what  might 
be  termed  an  ox-bow.    Lost  creek,  a  dry  run,  approaches 
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Superior  from  the  northwest.  Its  course,  as  it  approaches 
the  river  west  of  Superior,  is  southward  until  it  reaches 
the  bottom-lands  adjacent  to  the  river  when,  in  an  ir- 
regular course,  it  extends  eastward  and  enters  the  Repub- 
lican river  on  the  east  side  of  the  ox-bow.  The  testimony 
discloses  that  originally  there  was  no  water  in  Lost  creek, 
except  in  case  of  freshet  or  excessive  rains,  when  it  some- 
times overflowed  its  banks  and  extended  out  over  the  bot- 
tom-lands.  In  1874  the  firm  of  Schuyler  &  Barnes  erected 
a  flouring-mill  at  Superior,  and  for  the  purpose  of  sup- 
plying the  power  for  the  operation  of  the  mill,  dug  a 
ditch  from  the  west  side  of  the  ox-bow  on  the  Republican 
river  eastward  into  Lost  creek,  and  diverted  water  from 
the  river  into  Lost  creek,  and  thence  through  the  orig- 
inal location  of  Lost  creek  to  their  power.  During  a 
freshet  the  canal  dug  by  them  was  filled  with  quicksand. 
They  took  down  their  mill  and  sold  the  site  which  was  ac- 
quired by  Guthrie  Brothers,  a  partnership,  in  1877,  who 
that  year  Erected  a  new  mill,  deepened  and  widened  ihe 
canal  from  the  Republican  river  to  Lost  creek,  and  have 
since  operated  their  mill  by  means  of  the  power  diverted 
in  that  way  from  the  river.  Three  public  roads  cross 
this  canal.  The  county  of  Nuckolls  constructed  bridges 
on  those  highways,  one  on  a  section  line  road  between  sec- 
tipns  35  and  36,  in  township  1,  range  7,  in  1874,  while 
Schuyler  &  Barnes  were  building  the  canal  from  the  Re- 
publican river  into  Lost  creek;  one  on  a  half  section  line 
road  running  north  and  south  through  section  35,  in  1879 ; 
and  one  on  a  half  section  line  road  running  north  and 
south  through  section  36,  in  1881.  They  were  all  built 
originally  on  the  banks  of  Lost  creek,  but  the  channel  has 
widened,  necessitating  the  building  of  approaches,  or 
bridges  of  additional  length.  The  bridge  on  the  half  sec- 
tion line  running  through  section  35  was  at  one  time  a 
quarter  of  a  mile  south  of  where  it  is  now  located.  In 
1881,  however,  Guthrie  Brothers  dug  a  new  channel  across 
a  bend  in  Lost  creek,  and  diverted  the  water  from  the 
original  channel  to  the  new  one,  so  that  the  bridge  as 
33 
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how  located  is  not  on  the  original  banks  of  Lost  creek, 
but  is  at  a  point  where^  so  far  as  the  record  discloses,  no 
bridge  was  necessary  until  the  new  channel  was  cut  in 
188L 

It  is  allied  in  the  answer  of  the  defendant  that,  before 
cutting  the  new  channel,  they  entered  into  an  agreement 
with  the  board  of  county  commissioners  of  Nuckolls  county, 
by  the  terms  of  which,  when  the  new  channel  was  made, 
Guthrie  Brothers  were  to  move  the  bridge  from  its  old 
foundation  and  erect  it  over  the  new  channel,  and  that  the 
bridge  was  thereafter  to  be  maintained  at  the  expense 
of  the  county.  Upon  that  allegation  of  the  answer  the 
testimony  is  brief,  and  we  quote  it  in  full.  Mr.  Robert 
Guthrie,  originally  of  the  firm  of  Guthrie  Brothers,  now 
of  the  defendant  corporation,  testified  on  behalf  ^of  the 
defendant  concerning  the  change  of  the  channel  in  1881 : 
"Q.  Before  making  the  excavation,  what  agreement,  if 
any,  did  you  have  with  the  county  commissioners  as  to 
making  it,  and  keeping  up  the  bridge  thereon  or  moving 
the  bridge  thereon?  A.  I  believe  that  was  in  1880.  Q.  Did 
you  have  an  agreement  that  you  refer  to  with  the  com- 
missioners in  session  at  the  county  seat,  or  not?  A.  My 
brother  was  first  told  by  one  of  the  county  commissioners 
to  go  ahead  and  move  the —  Q.  Don't  tell  what  he  told 
your  brother.  A.  It  was  the  county  commissioners  here 
at  Nelson.  Q.  And  were  the  commissioners  in  session 
when  you  made  this  arrangement  with  them?  A.  Yes, 
sir;  I  met  them  in  Nelson.  Q.  And  met  them  at  the 
county  seat,  in  session?  A.  Yes,  sir,  Q.  Go  ahead,  Mr. 
Guthrie,  and  tell  all  about  that  agreement.  A.  We  told 
them  what  we  wanted  to  do,  and  they  said  it  was  all  right, 
just  go  ahead  and  move  it  up  there,  that  it  was  a  better 
place  than  where  it  was  located,  the  old  road  was  swampy, 
and  the  water  was  coming  right  close  to  it,  and  people 
couldn't  cross  it  without  making  a  high  grade.  Q.  Then, 
as  I  understand  it,  your  agreement  with  the  commissioners 
was  that  you  should  go  on,  or  no  objection  would  be  made 
by  any  one  to  your  making  this  excavation  or  race  and 
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emptying  and  intersecting  Lost  creek?  A.  Yes,  sir.  Q. 
What  was  the  agreement,  Mr.  Guthrie,  about  moving  the 
bridge,  if  any,  moving  flie  bridge  from  its  old  position 
on  Lost  creek  and  locating  it  on  the  race  that  jou  were 
about  ,to  make?  A.  I  presented  the  question  to  them 
that  we  waj9  discussing  about  digging  the  race  and  mov- 
ing the  bridge,  and  they  tbld  me  to  go  ahead  and  move  it> 
that  it  would  be  an  advantage  to  them  as  well  as  to  us, 
enhance  the  road,  renew  the  condition  of  the  road.  Q. 
And  what,  if  any,  agreement  was  made  by  the  commis- 
sioners and  yourself  as  to  the  maintenance  of  the  new 
bridge  at  the  new  point?  A-  I  don't  remember  any  spe- 
cial agreement,  only  they  told  us  it  was  all  right,  to  go 
ahead  and  move  the  bridge.  Q.  And  who  has  maintained 
that  bridge  at  that  point  since  that  time?  A.  They  always 
maintained 'it,  never  refused  to  maintain  it."  Two  of 
defendant's  counsel  were  called  on  behalf  of  the  defendant 
and  testified  to  having  made  an  examination  of  the  record 
of  the  proceedings  of  the  board  of  county  commissioners, 
and  that  no  record  could  be  found  of  any  contract  or 
agreement  between  the  county  and  the  defendant. 

It  appears  that  after  doing  business  for  some  years  as 
partners,  Guthrie  Brothers  formed  a  corporation  under  the 
name  of  Guthrie  &  Co.,  and  that  the  corporation  defend- 
ant succeeded  to  the  rights  of  Guthrie  Brothers.  There 
was  a  general  finding  for  the  defendant,  and  the  county 
prosecutes  error. 

The  statute  provides  that  any  railroad  corporation, 
canal  company,  mill  owner,  or  any  person  or  i>ersons  who 
now  own,  or  may  hereafter  own  or  operate  any  railroad, 
canal  or  ditch  that  crosses  any  public  or  private  road, 
shall  make  and  keep  in  good  repair  good  and  sufficient 
crossings  on  all  such  roads,  including  all  the  grading, 
bridges,  ditches  and  culverts  that  may  be  necessary  within 
their  right  of  way.  Comp.  St.  1905,  ch.  78,  sec.  110.  Con- 
struing this  statute  in  State  v.  Chicago,  B,  d  Q.  R.  Co.,  29 
Neb.  412,  it  was  held  that  under  the  act  it  is  the  duty  of  a 
railroad  company  to  make  and  keep  in  repair  suitable  cross- 
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ings  with  approaches;  notwithstanding  the  highway  was 
laid  out  after  the  railroad  was  built,  and  that  the  public 
authorities  are  required  to  build  that  portion  of  the  high- 
way within  the  right  of  way,  which  they  would  have  been 
required  to  make  had  the  railroad  not  been  constructed. 
With  this  construction  of  the  statute  before  us,  it  is  urged 
that  there  is  no  liability  on  the  part  of  the  defendant  to 
construct  and  maintain  bridges,  because  it  is  Raid  that 
bridges  were  necessary  to  enable  the  public  to  cross  Lost 
creek  in  any  event  There  is  considerable  merit  in  this 
contention  as  to  the  bridge  on  the  section  line  between 
sections  35  and  36,  and  the  one  on  the  half  section  line 
through  section  36,  although  the  evidence  impresses  upon 
us  the  fact  that  the  expense  to  the  county  of  constructing 
and  maintaining  those  two  bridges,  with  the  waters  of  the 
Republican  river  diverted  into  Lost  creek,  is  gFeater  than 
it  would  otherwise  have  been,  and  to  the  extent  that  the 
cost  of  the  bridges  under  the  present  condition  of  the  chan- 
nel exceeds  what  it  would  have  been,  had  the  waters  not 
been  so  diverted,  the  county  has  sustained  an  injury. 

With  the  bridge  on  the  half  section  line  running  through 
section  35,  the  conditions  are  entirely  different,  flere  is 
a  new  channel  created  by  the  defendant.  There  is  no 
pretense  that  there  was  any  necessity  for  a  bridge  at  that 
point  prior  to  the  time  the  channel  was  constructed.  The 
claim  of  a  contract  with  the  county,  under  which  the 
county  was  obligated  to  erect  and  maintain  a  bridge  at 
that  point,  is  entirely  without  support  in  the  evidence.  It 
does  not  appear  that  the  county  board  ever  took  action, 
that  it  assumed  to  obligate  the  county  in  any  respect.  It 
is  true  that  the  testimony  of  the  witness  Guthrie  discloses 
that  the  board  was  in  session  when  he  interviewed  the 
members.  The  most  that  can  be  said  of  his  evidence  in 
that  respect  is  that  members  of  the  board  assented  to  the 
proposed  change  in  the  channel.  We  entertain  no  doubt 
about  the  liability  of  the  defendant  to  erect  and  maintain 
a  suitable  bridge  at  that  crossing. 

But  it  is  urged  that  the  action  was  improperly  brought 
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in  the  name  of  the  county;  that  an  action  for  mandamus 
can  only  be  brought  on  the  relation  of  the  stata  This 
objection  is  not  well  taken.  The  writ  of  mandamus  is 
not  a  prerogative  writ  in  this  country.  When  it  is  an 
appropriate  remedy,  it  is  issued  as  a  matter  of  course  at 
the  instance  of  a  private  suitor.  First  Nat  Bank  v.  Lm- 
caster  J  54  Neb.  467.  Furthermore,  the  statute  under' 
which  the  action  is  instituted  requires  the  proceeding  to 
be  brought  in  the  name  of  the  county.  Comp.  St,  ch.  78, 
sec.  112. 

Again,  it  is  objected  that  the  alternative  writ  ran  in  the 
name  of  the  state.  That,  however,  is  in  accord  with  the 
statute.  It  is  said  that  the  notices  served  on  the  defend 
ant  before  the  commencement  of  the  action  were  insuf- 
ficient, because  it  does  not  appear  that  the  defendant  owns 
a  canal  or  ditch.  It  does  appear,  however,  that  it  ob- 
tained the  consent  of  property  owners  along  Lost  creek, 
and  that  it  does  own  the  land  in  section  35  over  which 
the  highway  runs.  The  objection  is  without  force  or 
merit. 

And,  finally,  it  is  contended  that  the  county  is  estopped 
from  asserting  its  right,  because  for  a  period  of  20  years 
it  has  kept  up  and  maintained  these  bridges  without  any 
claim  of  liability  on  the  part  of  the  defendant.  This  con- 
tention is  equally  without  merit.  The  obligation  is  a 
continuing  one,  and  will  last  so  long  as  the  statute  remains 
in  force  and  the  necessity  for  bridges  exists.  The  evidence 
discloses  that  the  bridges  in  question  are  in  a  dangerous 
condition  and  in  need  of  immediate  repair. 

We  recommend  that  the  judgment  of  the  district  court 
be  reversed  and  the  cause  remanded,  with  directions  to 
enter  judgment  requiring  the  respondents  to  erect  and 
maintain  a  suitable  bridge  over  its  canal  on  the  half  section 
line  road  running  through  section  35,  township  1,  range  7. 

Albert,  C,  concurs. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
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opinion,  the  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded,  with  directions  to  enter  judgment 
requiring  the  respondents  to  erect  and  maintain  a  suitable 
bridge  over  its  canal  on  the  half  section  line  road  running 
through  section  35,  township  1,  range  7. 

Judgment  aooordinglt. 


Eastben  Building  &  Loan  Association,  appellant,  v. 
John  Tonkinson  et  al.,  appellees. 

Foja)  April  18,  1906.    No.  14,272. 

1.  Foreign  Corporations:  Contracts.    A  contract  with  a  foreign  build- 

ing and  loan  association  authorized  to  transact  business  in  this 
state  at  the  time  the  contract  is  made  does  not  become  unenforce- 
able by  reason  cf  the  failure  of  the  association  to  renew  its  au- 
thority to  transact  business  in  the  state. 

2.  Contracts:   Usury.     In   determining   whether   a   contract  with    a 

foreign  building  and  loan  association  is  usurious,  it  is  proper 
to  consider  only  such  payments  contracted  for  as  are  in  the  nature 
of  interest  and  premiums  on  the  loan. 

Appeal  from  the  district  court  for  Lancaster  county: 
Edwabd  p.  Holmes^  Judge.    Reversed  with  directions. 

A.  W.  Lome,  for  appellant. 

Fred  L.  Sumpter  and  0.  B.  Polk,  contra. 

Jackson,  C. 

The  plaintiff  is  a  building  and  loan  association  oi^nized 
under  the  laws  of  New  York  and  a  resident  of  that  state. 
On  September  8,  1891,  it  complied  with  the  prorisions  of 
the  laws  of  this  state  relative  to  foreign  building  and  loan 
associations,  and  procured  from  the  state  banking  board 
a  certificate  authorizing  it  to  transact  business  within  the 
state.    This  authority  was  renewed  on  February  6,  1892, 
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and  continued  until  January  31,  1893.  In  October,  1892, 
Adam  Snyder,  a  resident  of  Lancaster  county,  became  a 
shareholder  in  the  plaintiff  association  and  procured  a  loan 
from  the  plaintiff,  secured  by  a  mortgage  on  real  estate 
owned  by  him  and  an  assignment  of  his  shares  of  stock. 
Upon  the  termination  of  the  plaintiff's  license  in  January, 
1893,  tiie  plaintiff  failed  to  meet  the  requirements  of  the 
statute  and  thereafter  procured  no  authority  from  the 
banking  board,  such  as  is  contemplated  by  law.  Snyder 
made  the  payments  provided  for  by  the  terms  of  his  con- 
tract with  the  plaintiff  for  a  time,  and  then  defaulted.  In 
September,  1896,  a  representative  of  the  plaintiff  called 
on  Snyder,  in  Nebraska,  for  the  purpose  of  securing,  if 
possible,  an  adjustment  of  his  loan,  but  it  appears  that 
Snyder  was  unable  to  make  settlement  and  that  foreclos- 
ure proceedings  were  likely  to  follow.  This  fact  having 
been  brought  to  the  attention  of  John  Tonkinson,  who 
is  a  relative  of  Snyder  and  to  whom  Snyder  was  indebted, 
an*  arrangement  was  entered  into  whereby  Snyder  conveyed 
the  real  estate  covered  by  plaintiff's  mortgage  to  Tonkin- 
son,  and  for  the  purpose  of  adjusting  the  indebtedness 
secured  by  the  mortgage  Tonkinson  applied  to  the  plaintiff 
to  become  a  shareholder  in  that  association  and  for  an  ad- 
justment of  the  old  mortgage  indebtedness  by  giving  a 
new  mortgage  on  the  real  estate  for  the  unpaid  balance. 
This  application  was  forwarded  to  the  plaintiff's  office  in 
New  York  state  and  was  there  approved.  The  matter  of 
the  application  to  readjust  the  Snyder  loan  was  presented 
to  the  Nebraska  state  banking  board  which  adopted  a  reso- 
lution expressly  authorizing  the  readjustment  sought. 
Plaintiff  issued  its  certificates  of  stock  to  the  defendant 
Tonkinson,  which,  when  matured,  would  be  of  the  par  value 
of  |1,100.  They  prepared  and  forwarded  to  Nebraska  for 
execution  by  the  defendant  Tonkinson  and  his  wife  a  mort- 
gage on  the  real  estate,  together  with,  an  assignment  of 
the  stock  contracted  for  by  Tonkinson.  These  papers  were 
duly  executed  and  forwarded  to  the  plaintiff.  Authority 
was  given  by  Tonkinson  to  apply  the  proceeds  of  the  new 
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mortgage,  1(1,100,  in  liquidation  of  the  indebtedness  of 
Snyder,  it  having  been  agreed  that  the  plaintiff  would 
accept  tiiat  sum  and  release  the  Snyder  mortgage.  The 
plaintiff  canceled  the  Snyder  papers,  and  tiiey  were  re- 
turned to  him. 

The  stock  contract  between  the  plaintiff  and  defendant 
Tonkinson  provided  for  monthly  payments  of  $6.60  on  the 
part  of  Tonkinson,  until  the  monthly  payments  so  made, 
together  with  the  dividends  declared  by  the  plaintiff 
thereon,  should  equal  the  par  value  of  the  ^  stock.  The 
mortgage  contained  this  provision:  "Now,  if  the  above' 
bounden  John  Tonkinson,  or  his  heirs,  executors  or  ad- 
ministrators, shall  well  and  truly  pay  or  cause  to  be  paid 
in  gold  coin  of  the  United  States  of  America  of  the  pres- 
ent standard  of  weight  and  fineness  unto  the  above  named 
Eastern  Building  &  Loan  Association  of  Syracuse,  N.  Y., 
its  certain  attorney,  successors  or  assigns,  at  its  office  in 
the  city  of  Syracuse,  N.  Y.,  the  sum  of  |1,100  so  advanced 
or  loaned  as  aforesaid,  in  the  manner  following,  viz:  The 
sum  of  f  6.60  the  monthly  instalment  or  dues  on  the  afore- 
said shares,  payable  as  aforesaid  on  or  before  the  date  of 
said  shares,  and  on  or  before  the  first  busine«3s  day  of  each 
.and  every  month  thereafter,  and,  in  addition  thereto,  inter- 
est at  the  rate  of  6  i)er  cent,  per  annum  and  a  regular 
monthly  premium  of  |2.75,  payable  monthly  from  October 
1,  1896,  making  in  all  the  sum  of  |14.85  for  instalments, 
interest  and  premium,  which  shall  be  paid  monthly  as 
aforesaid  to  said  association  at  its  office  in  the  city  of 
Syracuse,  N.  Y.,  until  the  maturity  of  said  shares,  being 
for  such  a  term  as  will  secure  to  said  obligor  the  payment 
of  the  full  sum  of  flOO  on  each  of  said  shares  of  stock 
from  the  monthly  instalments  paid  thereon  and  dividends 
credited  thereto  in  accordance  with  the  provisions  of  the 
articles  of  incorporation,  by-laws,  rules  and  regulations 
of  said  association,  and  shall  also  pay  or  cause  to  be  paid 
all  fines  which  may  be  imposed  by  said  association  for 
default  in  payment  of  said  instalments,  dues,  interest  or 
premium,  or  for  default  in  paying  any  insurance  premiuni 
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or  taxes,  hereinafter  referred  to,  and  shall  also  well  and 
truly  keep  and  perform  all  of  the  covenants  and  agreements 
herein  contained  and  the  requirements  of  said  certificate 
of  stock,  and  the  articles  of  incorporation,  by-laws,  rules 
and  regulations  of  said  association,  and  any  lawful  amend- 
ments thereof,  which  said  certificate  of  stock,  articles,  by- 
laws, rules  and  regulations,  together  with  the  applica- 
tion for  said  loan,  are  hereby  made  a  part  of  this  obliga- 
tion, then  this  obligation  to  be  void,  otherwise  to  remain 
in  full  force  and  virtue."  Tonkinson  made  payments,  in- 
cluding the  payments  on  stock,  interest  and  premium  pro- 
vided by  the  conditions  of  the  mortgage,  amounting  in  all, 
as  appears  from  the  record,  to  the  sum  of  f712.80,  when 
he  defaulted,  and  the  plaintiff  instituted  this  action  in  the 
district  court  to  foreclose  the  mortgage. 

The  answ^er  tendered  two  defenses :  Firsts  that  the  plain- 
tiff was  without  authority  under  the  law  of  this  state  to 
enter  into  a  contract  with  Snyder;  and,  second,  that  the 
contract  was  usurious.  In  the  court  below  the  determina- 
tion was  that  the  plaintiff  had  authority  to  enter  into  the 
contract  and  that  it  was  valid  as  against  that  objection; 
but  that  the  contract  was  usurious,  and  the  defendant  was 
credited  with  the  total  payments' made  by  him  on  the  prin- 
cipal of  the  loan  and  decree  entered  for  |387.20,  the  bal- 
ance found  due.    Both  parties  appealed. 

The  plaintiff  complains  of  the  decree  wherein  it  is  de- 
termined that  the  contract  is  usurious,  and  the  defendant 
appeals  from  the  decree  in  so  far  as  it  is  found  that  the 
plaintiff  was  authorized  to  enter  into  the  contract  It 
appears  without  question  that  the  plaintiff  met  fully  all 
the  requirements  of  the  statute  at  the  time  it  obtained  its 
certificate  from  the  state  banking  board  in  1891,  and  that 
the  certificate  was  renewed  by  the  banking  board;  that  the 
renewal  carried  with  it  on  the  face  of  the  certificate 
authority  to  continue  in  business  until  January  31,  1893. 
It  is  urged,  however,  on  behalf  of  the  defendant,  that  at 
the  time  of  the  renewal  the  plaintiff  failed  to  file  with  the 
banking  board  the  statement  required  by  sections  148a 
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and  148&,  ch.  16,  Comp.  St.  1891,  in  force  at  that  time. 
In  support  of  that  contention  the  secretary  of  the  banking 
board  at  the  time  of  the  trial  wlU9  called  as  a  witness, 
and  from  his  testimony  it  appears  that  he  had  then 
been  secretary  of  the  board  for  about  three  years  and  a 
half  (the  trial  was  in  October,  1904) ;  that  he  had  made 
search  for  the  application  upon  which  the  order  of  Febru- 
ary, 1892,  WM  based,  and  had  failed  to  find  it.  It  appears, 
however,  from  his  further  examination  that  the  only  record 
of  such  applications  kept  by  the  board  in  1891  and  1892  was 
by  the  filing  marks  and  indorsements  on  the  application 
itself,  and  that  if  the  application  was  lost  or  mislaid  there 
would  be  no  record  in  his  office  of  any  such  application; 
that  the  applications  were  not  indexed,  and  that  some  of 
the  papers  were  not  even  marked  "filed,''  and  that  there 
was  nothing  in  his  office  to  show  whether  such  an  applica- 
tion had  been  filed  or  not.  The  presumption  is  that  the 
officers  of  the  state  board  performed  their  duty,  and  we  do 
not  feel  justified  in  disturbing  the  finding  of  the  trial  court 
that  the  evidence  fails  to  overcome  that  presumption,  and 
we  conclude  that  at  the  time  the  Snyder  loan  was  made 
the  plaintiff  was  authorized  to  transact  business  in  the 
state,  and  that  his  contract  was  enforceable.  The  contract 
having  been  valid  at  its  inception  and  enforceable  under 
the  laws  of  the  state,  the  fact  that  the  plaintiff  thereafter 
withdrew  from  the  state  so  f ar  aa  the  transaction  of  new 
business  was  concerned  would  not  prevent  the  enforce- 
ment of  the  contract  Rhodes  v.  Missouri  Savings  &  Loan 
Co.,  63  111.  App.  77.  The  transactions  between  the  plain- 
tiff and  defendant,  Tonkinson,  amounted  to  a  readjustment 
of  the  mortgage  indebtedness  on  the  real  estate  when 
Tonkinson  acquired  the  title,  and  do  not,  in  our  Judgment, 
come  within  the  ban  of  the  statute. 

The  issue  tendered  by  the  plea  of  usury  is  a  trouble- 
some one.  We  are  convinced,  however,  that  the  plea  of 
usury  ought  not  to  be  sustained.  It  is  urged  by  the  plain- 
tiff that  the  contract  is  a  New  York  contract  and  that  un- 
der the  law  of  that  state  was  not  usurious.    We  have  con- 
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eluded,  however,  to  base  our  opinion  upon  another  ground 
suggested  by  authority  cited  in  behalf  of  the  association. 
The  contract  in  suit  is  to  some  extent  twofold  in  its 
nature.  Tonkinson  first  became  a  subscriber  for  certain 
shares  of  stock,  upon  which  he  agreed  to  pay  monthly  the 
sum  of  16.60  until  the  payments  made  by  him,  together 
with  tiie  dividends  declared  by  the  company  and  credited 
to  the  stock,  should  amount  to  the  sum  of  f  1,100,  when, 
in  the  absence  of  the  loan  feature,  he  would  have  been  en- 
titled to  withdraw  that  sum  in  cash.  He,  however,  con- 
tracted for  a  loan  of  f  1,100  and  secured  the  payment  of 
that  amount  by  mortgage  upon  real  estate.  He  might 
lawfully  contract  to  pay  10  per  cent,  interest  on  the  loan, 
or  fllO  a  year.  What  he  did  contract  to  pay  was  interest 
at  the  rate  of  6  per  cent,  per  annum,  payable  in  monthly  in-' 
stalments,  and  a  monthly  premium  of  f2.75,  amounting  in 
all  to  f  105  a  year.  The  by-laws  of  the  association  required 
that,  where  money  was  advanced  on  loans  made  to  its 
shareholders,  the  stock  of  the  association  held  by  the  bor- 
rower should  be  assigned  to  the  association  as  additional 
security,  one  share  of  stock  for  each  flOO  borrowed,  and.it 
will  be  observed  from  the  conditions  of  the  mortgage  that 
the  contract  between  the  parties  was  that,  when  the  stock 
so  assigned  should  have  matured,  if  the  payments  of  in- 
terest and  premium  were  fully  kept  up,  the  amount  due  on 
the  stock  should  be  applied  to  cancel  the  mortgage  indebt- 
edness. The  question  then  arises  whether  we  are  justified, 
under  the  circumstances,  in  holding  that  the  payments  on 
the  stock  contract  should  be  considered  in  determining 
whether  the  contract  for  the  loan  was  usurious,  as  it  must 
be  conceded  that  the  interest  payments  and  premium  pro- 
vided for  do  not  exceed  the  amount  which  the  parties  might 
lawfully  contract  for  as  interest.  This  identical  question 
was  before  the  supreme  court  of  the  United  States  in  Bed- 
ford V.  Eastern  Building  d  Loan  A88%  reported  in  181 
U.  S.  227;  21  Sup.  Ct.  Rep.  597.  Mr.  Justice  McKenna, 
who  delivered  the  opinion  of  the  court,  said : 
"It  is  claimed,  however,  that  if  the  transactions  between 
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Bedford  and  the  association  were  otherwise  legal  they  were 
affected  with  usury,  and  to  the  extent  that  they  were  usur- 
ious they  were  unenforceable.  The  contention  is  that  in 
making  the  loan  of  f  4,600  Bedford  was  required  to  pay  a 
fixed  premium  of  f 460,  and  received  only  f4,140,  and  that 
this  constituted  usury  in  Tennessee.  This  is  ma^e  out, 
because,  it  is  said,  Bedford  was  required  to  withdraw  his 
stock  and  receipt  in  full,  and  could  therefore  get  no  benefit 
from  future  profits  of  the  association^  and,  it  is  asserted, 
that  thereby  the  loan  became  'fixed  and  certain,  and  no 
element  of  contingency'  remained,  and  the  transactions  are 
withdrawn  from  the  principle  expressed  in  Spain  v,  Hamil- 
ton,  1  Wall.  604,  that  'where  the  promise  to  pay  a  sum 
above  legal  interest  depends  upon  a  contingency,  and  not 
upon  the  happening  of  a  certain  event,  the  loan  is  not 
usurious.'  But  the  fact  is  not  as  asserted.  The  stock  was 
pledged  as  security  for  the  advance;  and  the  pledge  was 
no  more  a  withdrawal  of  the  stock,  terminating  Bedford's 
owuCTship  of  it,  than  his  mortgage  was  an  absolute  convey- 
ance of  his  land.  It  is  provided  in  section  3,  article  19, 
that  in  addition  to  real  estate  security  for  a  loan  a  share- 
holder shall  'transfer  in  pledge  to  the  association  one  share 
of  the  stock  held  by  said  shareholder,  as  collateral  security, 
on  all  loans  made  by  the  association'  to  him.^ 
•  The  conclusion  we  have  reached  is  in  harmony  with  our 
holding  in  Anselme  v.  American  Savings  &  Loan  Ass'n,  66 
Neb.  520.  There  the  borrower  was  required  to  take  out  30 
shares  of  stock,  upon  which  the  company  demanded 
monthly  payments  amounting  to  |18.  He  borrowed  f  1,500 
upon  which  he  contracted  to  pay  interest  at  the  rate  of  6 
per  cent,  per  annum,  payable  in  monthly  instalments.  We 
found,  however,  that  15  shares  of  the  stock  subscribed  for 
by  the  shareholder  in  that  case  were  required  to  be  taken 
out  by  him  and  payments  made  thereon  as  a  premium  on 
the  loan,  and  that  all  payments  made  on  those  shares  would 
be  retained  by  the  company  as  payment  of  the  premium, 
and  that  therefore  the  borrower  paid,  in  addition  to  f7.50 
a  month  interest,  f  9  a  month  premium,  or  a  total  of  f  16.50 
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a  month  interest  and  premium  on  the  loan,  something  over 
13  per  cent,  per  annum;  so  that  in  determining  the  ques- 
tion of  usury  in  that  case  we  did  not  coni^ider  payments 
on  that  portion  of  the  stock  which  at  its  maturity  would  be 
applied  to  liquidate  the  face  of  the  loan. 

We  conclude  that  the  trial  court  erroneously  determined 
that  the  contract  waa  tainted  with  usury,  and  we  recom- 
mend that  the  decree  be  reversed  and  the  cause  remanded, 
with  instructions  to  the  district  court  to  enter  a  decree  in 
conformity  with  this  opinion. 

DuppiB  and  Albert,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  of  the  district  court  is  reversed  and  the 
cause  remanded,  with  instructions  to  enter  a  decree  in  con- 
formity with  this  opinion. 

Judgment  accordingly. 


Lincoln  Butter  Company  v.  Edwards-Bradford  Lumber 

Company. 

Filed  Mat  3,  1906.    No.  14,160. 

1.  CorporationB:  Action 8.   After  the  dissolution  of  a  corporation  by  the 

expiration  of  its  franchise,  or  otherwise,  an  action  may  be  main- 
tained In  the  corporate  name  upon  a  cause  of  action  which  ac- 
crued to  the  corporation. 

2.  ;  Attaohheitt:  Estoppel.  When  the  required  number  of 
individuals  attempt  in  good  faith  to  organize  a  corporation,  and 
for  that  purpose  sign  articles  of  Incorporation  which  contain 
substantially  the  proYlslons  required  by  statute,  and  file  the  same 
with  the  county  clerk  of  the  proper  county  and  proceed  to  do 
business  as  a  corporation  in  the  name  adopted  by  the  articles,  one 
who  transacts  business  with  such  company  In  its  corporate  tiame 
will  not  be  allowed  to  deny  its  existence  as  a  corporation  de 
tacto;  and  if,  in  an  action  against  the  company  in  Its  corporate 
name,  he  attaches  its  property  upon  a  claim  arising  from  business 
so  transacted,  he  will  not  be  allowed  to  deny  that  the  business  of 
the  company  was  conducted  by  it  in  its  corporate  capacity. 
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Ehrob  to  the  district  court  for  Lancaster  connly:  AJj- 
BERT  J.  Cornish,  Judge.    Reversed. 

JoJm  8.  Bishop  and  Charles  0.  Whedon,  for  plaintiff  in 
error. 

Tibbets  &  Anderson  and  Talbot  d  Allen,  contra. 

Sedgwick,  C.  J. 

The  determination  of  this  case  depends  upon  the  capac- 
ity of  the  plaintiff  to  maintain  the  suit.  The  plaintiff  in 
its  petition  in  the  court  below  alleged,  that  it  is  a  corpora- 
tion, and  it  began  this  action  as  such.  The  evidence  shows 
that  three  individuals  in  Lancaster  county  prepared  and 
signed  articles  of  incorporation.  These  articles  of  in- 
corporation they  filed  for  record  in  the  office  of  the  county 
clerk  of  Lancaster  county,  and  proceeded  at  once  to  trans- 
act business  in  the  corporate  name  adopted  by  the  articles. 
The  articles  provided  that  "the  nature  of  the  business  to  be 
transacted  by  said  corporation  shall  be  the  buying,  rework- 
ing, making  butter  from  cream  and  selling  butter,  and 
handling  ^gs,  game  or  produce  as  may  be  deemed  neces- 
sary, also  the  erection  and  maintenance  of  such  buildings 
and  structures  as  may  be  deemed  necessary  and  to  pur- 
chase real  estate  as  a  sight  (site)  therefor.'*  By-laws  for 
the  government  of  the  corporation  were  also  prepared  and 
signed  by  two  of  the  individuals  who  executed  the  articles 
of  incorporation.  The  capital  stock  authorized  by  the 
articles  was  |1,000,  in  shares  of  |50  each  "to  be  subscribed 
and  paid  as  required  by  the  board  of  directors."  There 
is  no  evidence  when  or  by  whom  this  stock  or  any  part  of 
it  was  subscribed  and  paid  for.  There  is  no  evidence  of 
any  meeting  of  the  stockholders  or  any  election  of  officers. 
Mr.  Robertson,  who  was  one  of  the  parties  who  executed 
the  articles,  is  shown  by  the  record  to  have  acted  as  man- 
ager for  the  company.  He  purchased  a  creamery  outfit 
and  removed  it  to  Brock,  where  he  commenced  transacting 
business  in  the  name  adopted  hy  the  articles,  the  "Lincoln 
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Butter  Company/'  He  employed  "a  butter  worker/'  and 
appears  to  have  transacted  a  considerable  business  until  a 
few  months  later  when  the  attachment  proceedings  herein- 
after referred  to  were  begun.  Mr.  Neuman,  from  whom  the 
creamery  outfit  was  purchased,  testified  that  Mr.  Robert- 
son represented  himself  to  the  witness  as  the  Lincoln  But- 
ter Company,  and  that  Mr.  Robertson  afterwards  took  pos- 
session of  the  machinery  for  the  Lincoln  Butter  Company. 
A  nbte  and  chattel  mortgage  were  given  for  the  purchase 
of  the  machinery.  These  papers  were  executed  by  Mr,  Rob- 
ertson and  the  Lincoln  Butter  Company  was  not  named 
therein.  To  explain  this  fact,  Mr.  Robertson  testifies  that 
the  parties  from  whom  he  purchased  required  the  papers 
to  be  so  executed  because  they  thought  that  the  securities 
would  be  better  if  executed  by  an  individual  than  if  given 
by  a  corporation. 

The  articles  of  incorporation  were  rot  filed  with  the 
secretary  of  state,  nor  was  the  statutory  notice  of  incorpo- 
ration published.  When  the  foregoing  facts  appeared  in 
evidence,  the  defendant  moved  to  dismiss  the  case  "for  the 
reason  that  it  is  shown  by  the  evidence  and  admissions 
already  made  that  the  corporation  that  purports  to  sue  in 
this  case  as  plaintiff  was  never- legally  organized,  and  never 
became  a  de  jure  or  de  facto  corporation,  and  for  the  fur- 
ther reason  that  the  evidence  shows  that  the  corporate  ex- 
istence, if  it  had  any  corporate  existence,  has  expired." 
The  plaintiff  then  made  extensive  and  various  offers  of 
proof.  Among  other  things  offered  in  evidence  was  a  certi- 
fied transcript  of  the  record  of  the  proceedings  in  justice 
court  in  which  the  defendant  had  procured  an  attachment 
against  the  plaintiff  herein,  and  had  caused  the  property 
of  the  plaintiff  to  be  attached.  It  was  to  recover  damages 
arising  from  this  attachment  that  this  action  was  brought. 
The  evidence  offered  showed  that  this  defendant  had  begun 
an  action  against  the  plaintiff  in  justice  court,  in  which 
it  filed  an  aifidavit  for  attachment  against  the  ^'Lincoln 
Batter  Co.  and  W.  M.  Robertson,  Jr.,  M'gr."  The  ground 
for  attachment  alleged  in  the  affidavit  was  '^that  the  de- 
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fendant  is  about  to  convert  his  property  or  a  part  thereof 
for  the  purpose  of  defrauding  his  creditors/'  This  evi- 
dence was  excluded  by  the  court  and  all  of  the  other  evi- 
dence offered  by  the  plaintiff  was  also  excluded.  The  rea- 
son given  by  the  court  for  this  ruling  was  entered  upon  the 
record  in  the  following  language :  "For  the  reasons  given 
in  the  objection  to  the  testimony,  and  it  appearing  to  the 
court  that  this  suit  was  not  b^;un  until  January  22,  1903, 
after  the  corporation  was  dissolved  by  operation  of  law, 
the  objection  is  sustained. '^  The  objection  of  the  defendant 
referred  to  had  been  renewed  and  restated  in  these  words : 
"The  defendant  objects  to  the  offer  made  for  the  reason  the 
petition  fails  to  state  a  cause  of  action  in  favor  of  the  plain- 
tiff and  against  the  defendant;  for  the  further  reason  that 
upon  the  evidence  already  adduced  and  admissions  of 
counsel  it  is  shown  that  the  plaintiff  never  had  at  any  time 
a  legal  corporate  existence  and  had  no  capacity  to  sue. 
Furthermore,  upon  the  evidence  already  adduced,  it  is 
shown  that  the  charter,  if  any  ever  existed,  of  the  plaintiflf 
has  expired ;  that  there  is  a  defect  of  parties  plaintiff,  and 
that  the  plaintiff  has  no  standing  in  court  to  bring  the 
action  set  forth  in  plaintiff^s  petition.^'  The  articles  of 
incorporation  provided  that  the  corporate  franchise  should 
continue  two  years,  which  time  had  expired  when  the 
action  was  begun,  and  this  is  the  principal  reason  given  by 
the  court  for  sustaining  the  objection.  Of  course,  the  fact 
that  the  time  specified  for  the  existence  of  the  corporation 
had  expired  would  furnish  no  grounds  for  the  ruling  of  the 
court.  Section  67,  ch.  16,  Comp.  St.  1905,  provides :  "Any 
corporation  created  by  this  chapter  may,  at  any  time  after 
its  dissolution,  whether  such  dissolution  occur  by  the  ex- 
piration of  its  charter  or  otherwise,  prosecute  any  suit  at 
law  or  in  equity,  in  and  by  the  corporate  name  of  such  dis- 
solved corporation,  for  the  use  of  the  party  entitled  to  i:e- 
ceive  the  proceeds  of  any  such  suit,  upon  any  and  all  causes . 
of  action  accrued,  or  which,  but  for  such  dissolution, 
would  have  accrued  in  favor  of  such  corporation,  in  the 
same  manner  and  with  the  like  effect  as  if  such  corpora- 
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tion  were  not  dissolvecL"  The  fact,  however,  that  the 
trial  court  gave  an  insufficient  reason  for  its  ruling  will 
not  render  that  ruling  erroneous,  and  the  question  is 
whether  the  ruling  can  be  supported  by  any  reason.  If  the 
evidence  offered,  together  with  that  already  given,  would 
show  the  competency  of  the  plaintiff  to  maintain  this  ac- 
tion against  the  defendant,  the  ruling  of  the  court  was 
erroneous. 

Section  144,  ch.  16,  Comp.  St  1905,  provides:  "No 
body  of  men  acting  as  a  corporation  under  the  provisions 
of  this  subdivision  shall  be  permitted  to*  set  up  the  want 
of  legal  organization  as  a  defense  to  any  action  brought 
against  them  as  a  corporation ;  nor  shall  any  person  sued 
on  a  contract  made  with  such  corporation,  or  for  an  injury 
to  the  property  of  such  corporation,  be  permitted  to  set 
up  the  want  of  legal  organization  in  defense  of  such  ac- 
tion." It  is  urged  that  corporate  existence  is  not  estab- 
lished by  proof  of  acts  of  the  members  that  are  as  consist- 
ent with  the  existence  of  an  unincorporated  association 
as  of  a  corporation.  There  is  no  doubt  of  this  proposition. 
It  is  clearly  stated  in  Fredenburg  v.  Lyon  Lake  M.  E. 
Church,  37  Mich.  476.  All  that  was  shown  in  that  case  was 
that  the  associates  held  the  ordinary  meetings  of  a  relig- 
ious society,  and  that  they  elected  officers;  among  which 
was  the  plaintiff,  as  treasurer.  There  was  no  evidence  that 
any  articles  of  incorporation  had  ever  been  signed  by  the 
associates  and  filed  for  record  in  the  public  office  pre- 
scribed by  law.    The  court  said : 

"Indeed,  the  evidence  in  the  court  below,  taken  together, 
tended  very  strongly  to  show  that  no  corporation  had  ever 
been  formed,  and  that  the  associates  had  not  seen  fit  to 
avail  themselves  of  the  authority  of  the  statute  for  that 
purpose." 

In  the  case  at  bar  it  is  clearly  shown  that  the  associates 
attempted  to  avail  themsr^lves  of  the  authority  of  the  stat- 
ute. They  appear  to  have  acted  in  good  faith,  though  mis- 
takenly, in  their  attempts  to  form  a  de  jure  corporation. 
After  thev  had  so  imperfectly  organized,  they  began  doing 
34 
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business  in  the  name  of  the  supposed  corporation,  and, 
while  it  may  be  true  that  this  business  might  have  been 
done  in  that  way  without  incorporation,  we  think,  in  view 
of  the  provisions  of  the  statute  above  quoted,  one  who  had 
prosecuted  an  action  against  them  in  that  corporate  name, 
and  in  that  action  had  attached  their  property,  could 
not  be  heard,  in  an  action  for  damages  arising  out  of 
such  attachment,  to  allege  that  the  business  had  not  been 
conducted  a8  corporate  business,  and  that  the  transactions 
which  were  suitable  and  proper  to  a  corporate  existence 
were  not  had  and  done  by  the  plaintiff  in  its  corporate 
capacity.  After  the  court  had  excluded  the  evidence  re- 
ferred to,  the  jury  were  instructed  to  render  a  verdict  in 
favor  of  the  defendant.  This  verdict,  for  the  rea^ions  above 
given,  cannot  be  sustained. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Reversed. 


In  re  Disbarment  Proceedings  of  William  L.  Nbwby. 

Filed  Mat  3,  1906.     No.  14,320. 

1.  Attorneys:  Dibbabmbnt.  If  proceedings  for  disbarment  are  begun 
against  an  attorney  at  law  based  solely  upon  a  charge  of  crime 
against  the  laws  of  this  state,  which  is  not  admitted  by  the  ac- 
cused, this  court  will  not,  ordinarily,  investigate  the  fkcts  con- 
stituting the  alleged  crime  while  the  matter  is  pending  upon  in- 
dictment in  the  district  court 

2. :    .    If  the  charge  upon  which  disbarment  proceedings 

are  based  involves  professional  misconduct  in  the  relations  of 
an  attorney  at  law  with  the  court  in  which  he  practices,  that 
court  may,  upon  satisfactory  proof,  disbar  the  attorney  from 
practicing  before  it 

8. :    .    This  court  alone  can  pass  upon  the  qualiflcatlons 

of  applicants  for  admission  to  the  bar,  and  has  sole  power  to 
annul  such  admission. 

Error  to  the  district  court  for  Saline  county :    Leslie  Q. 
HuRD,  Judge.    Judgment,  as  modified^  affirmed. 
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W.  L.  Ifewby,  W.  G.  ITastinga  and  A.  G.  Wolfenharger, 
for  William  L.  Newby. 

Norris  Brown,  Attorney  General,  W.  T.  Thompson  aod 
Joshua  Palmer,  for  the  state. 

Sedgwick,  C,  J. 

Proceedings  were  begun  in  the  district  court  for  Saline 
county  to  disbar  William  L.  Newby,  an  attorney  at  law 
practicing  in  that  court  The  complaint  filed  charged  that 
an  action  was  begun  in  that  court  to  foreclose  a  tax  lien 
upon  certain  real  estate  situated  in  that  county,  r  nd  in 
that  action  Charles  E.  Jennings,  who  then  appeared  by 
the  records  of  the  county  to  have  the  legal  title  to  the  real 
estate  in  question,  was  made  defendant,  the  plaintiff  at 
the  time  Supposing  that  the  said  Jennings  was  living;  that 
in  fact  the  said  Jennings  was  before  that  time  deceased ; 
that  the  said  Jennings  was  a  resident  of  Oklahoma  terri- 
tory some  time  before  his  decease,  and  died  there,  and  an 
administrator  of  his  estate  was  there  appointed,  and  that 
William  L.  Newby  filed  a  petition  in  intervention  for  one 
Melinda  H.  Smiley,  alleging  that  the  said  Smiley  was  the 
owner  in  fee  of  the  real  estate  in  question;  that  after  the 
decease  of  said  Jennings  the  said  Newby  appeared  before 
a  notary  public  of  Logan  county  in  the  territory  of  Okla- 
homa and  pretended  that  he,  the  said  Newby,  was  Charles 
E.  Jennings,  and  there  executed  and  acknowledged  a  deed 
in  the  name  of  Charles  E.  Jennings  purporting  to  convey 
the  real  estate  in  question  to  the  said  Smiley,  and  "forged 
the  name  of  said  Charles  E.  Jennings  to  said  deed,'^  and 
that  the  said  Newby,  knowing  that  the  said  Jennings  was 
deceased,  appeared  in  the  said  action  as  the  attorney  of 
said  Jennings,  and  also  as  the  attorney  of  said  Smiley; 
that  he  filed  various  papers  in  said  cause  to  which  he 
signed  the  name  of  said  Jennings,  and  that  the  said  pro- 
ceedings on  the  part  of  said  Newby  were  done  by  him  for 
the  purpose  of  deceiving  the  court  as  well  as  the  parties  to 
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the  litigation,  and  to  make  it  appear  that  the  said  Smiley 
was  the  owner  of  the  real  estate  in  question,  and  that  he 
was  the  authorized  attorney  for  the  said  Jennings,  well 
knowing  at  the  time  that  the  deed  aforesaid  was  a  forgery, 
and  that  the  said  Jennings  was  dead  at  the  time  he  so  ap* 
peared.  The  complaint  recites  that  defendant  filed  an 
attorney's  lien-  in  said  cause  and  signed  the  same  as  attor- 
ney for  said  Jennings.  To  this  complaint  Newby  filed  an 
answer  in  which  he  admitted  the  allegations  in  regard  to 
the  commencement  of  the  tax  foreclosure  proceedings,  and 
admitted  that  he  appeared  for  Melinda  H.  Smiley  and 
filed  a  petition  in  intervention,  and  acted  for  her  therein, 
and  filed  an  attorney's  lien  in  said  cause  "on  the  19th  day 
of  February,  1904,  as  the  same  appears  of  record  and  in  the 
files  of  this  court,"  and  denied  the  other  allegations  of  the 
complaint.  The  court  appointed  a  committee,  of  three 
members  of  the  bar  "to  ascertain  and  report  the  facts." 
This  committee  afterwards  reported  to  the  court  the  fol- 
lowing findings : 

(1)  We  find  that  there  is  an  action  pending  in  the  dis- 
trict court  for  Saline*  county,  Nebraska,  wherein  Ella  A. 
Taylor  is  plaintiff  and  Charles  E.  Jennings  et  al.  are  de- 
fendants, to  foreclose  a  tax  lien  on  lots  Nos.  144  and  145  in 
R.  S.  Bentley's  addition  to  the  town  of  Friend,  Nebraska. 
(2)  That  this  respondent  appeared  in  said  action  as  at- 
torney for  Charles  E.  Jennings,  defendant,  and  Melinda  H. 
Smiley  as  intervener.  That  his  api)earance  for  Charles  E. 
Jennings  was  without  authority.  (3)  That  Charles  E. 
Jennings  died  at  Lawton,  Oklahoma  territory,  October  13, 

1902,  seized  in  fee  simple  of  lots  Nos.  144  and  145  in  R.  S. 
Bentley's  addition  to  the  town  of  Friend,  Nebraska.  (4) 
That  at  the  time  the  respondent  filed  the  petition  of  inter- 
vention in  said  action  for  Melinda  H.  Smiley  he  well  knew 
that  the  deed  pretending  to  convey  to  her  the  lots  in  ques- 
tion was  not  a  true  deed.    That  on  the  15th  day  of  June, 

1903,  the  respondent  appeared  before  one  Elmer  J.  Gamer, 
a  duly  qualified  notary  public  in  and  for  Logan  county, 
Oklahoma  territory,  at  the  village  of  Coyle,  in  said  county 
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and  territory,  and  represented  himself  to  be  Charles  E. 
Jennings,  and  then  and  there  signed  and  acknowledged  a 
deed  as  Charles  B.  Jennings  before  said  Garner  as  such 
notary  pnblic,  pretending  to  convey  lots  Nos.  144  and  145 
in  R.  g.  Bentley's  addition  to  the  town  of  Friend,  Saline 
county,  Nebraska,  to  Melinda  H.  Smiley;  and  afterwards, 
to  wit,  on  the  18th  day  of  February,  1904,  respondent  pre- 
sented said  deed  to  Frank  J.  Sadilek,  the  register  of  deeds 
in  and  for  Saline  county,  Nebraska,  who  afterwards  re- 
corded the  same  in  book  47  of  the  deed  records  of  Saline 
county,.  Nebraska,  and  on  page  195  thereof;  and  that  on 
the  14th  day  of  March,  1904,  said  deed  was  in  the  posses- 
sion of  the  respondent  We  find  that  the  said  Melinda  H. 
Smiley  is  the  mother  of  the  respondent,  and  is  now  living. 
We  find  that  the  respondent  has  been  guilty  of  deceit  to 
the  court,  and  in  collusion  to  deceive  with  Melinda  H. 
Smiley. 

It  was,  of  course,  unnecessary  to  make  findings  of  mat- 
ters admitted  in  the  answer,  or  of  matter  shown  by  the 
files  of  the  court  in  which  the  proceedings  Avere  pending, 
which  were  referred  to  and  identified  by  the  answer.  Some 
exceptions  were  taken  to  this  report  of  the  committee,  and 
after  all  objections  thereto  had  been  overruled  the  court 
entered  the  following  order:  "And  on  this  same  day  this 
matter  came  on  for  hearing  on  the  report  of  the  commitee 
heretofore  filed  in  this  case,  and  the  court  being  fully  ad- 
vised in  the  premises,  the  court  hereby  approves  and  con- 
firms the  findings  of  the  referees  herein  in  all  (  -i-Jis.  It  is 
therefore  considered,  ordered  and  adjudged  by  the  court 
that  the  said  William  L.  Newby  be  debarred  from  all  priv- 
ileges OS  an  attorney  at  law,  and  from  practicing  in  the 
courts  of  the  seventh  judicial  district  and  from  the  courts 
of  the  state  of  Nebraska,  and  the  committee  are  directed 
to  certify  this  order  to  the  supreme  court  of  the  state  of 
Nebraska."  The  case  is  in  this  court  upon  proceedings  in 
error  on  the  part  of  Newby  to  reverse  this  order  of  the  dis- 
trict court 

1.  The  first  question  presented  by  the  plaintiff  in  error, 
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and  the  one  most  insisted  upon  and  discussed,  is  whether 
disbarment  proceedings  based  upon  a  charge  of  forgery  can 
be  sustained  and  disbarment  ordered  before  conviction 
upon  a  criminal  prosecution  for  forgery.  In  Morton  v. 
Watson,  60  Neb.  672,  which  was  a  proceeding  for  disbar- 
ment, the  court  said : 

"We  do  not  hold  that  it  is  indispensable  that  a  hearing 
of  this  nature  should  be  suspended  because  a  criminal  pros- 
ecution is  pending  charging  the  person  against  whom  a  dis- 
barment proceeding  is  being  taken  with  the  same  facts 
until  the  criminal  cause  is  terminated.  A  finding  in  a  di?:?- 
barment  proceeding  either  adverse  to  or  in  favor  of  the 
person  accused  perhaps  would  in  no  way  aflfect  such  crim- 
inal action;  nor  would  a  verdict  of  either  guilty  or  not 
guilty  in  a  criminal  action  be  binding  on  a  court  in  a  dis- 
barment proceeding  wherein  the  same  act  is  charged." 

This  language,  however,  is  not  to  be  regarded  as  consti- 
tuting a  precedent  binding  upon  the  court  We  recognize 
the  authority  of  the  case  itself,  and  the  binding  force  of 
adjudication  upon  the  question  there  involved.  In  that 
case  referees  were  appointed  by  the  court,  who  reported 
that  a  prosecution  was  pending  in  which  the  defendant 
was  "under  indictment  or  information  of  a  criminal  na- 
ture for  a  criminal  charge''  in  connection  with  one  of  the 
specifications  of  the  complaint  upon  which  the  disbarment 
proceedings  were  based,  and  the  referees  further  reported 
that,  for  that  reason,  they  had  declined  to  hear  evi- 
dence tending  to  prove  the  criminal  charge  upon  which  the 
defendant  was  under  indictment;  and  the  court  deter- 
mined the  question  as  to  whether  the  referees  should  have 
heard  such  evidence  in  the  following  words:  "But  we 
have  no  doubt  that  it  was  within  the  sound  discretion  of  the 
court,  and  its  comnii ttoe,  to  refuse  to  take  up  the  specifica- 
tion covered  by  the  pending  indictment  until  the  criminal 
prosecution  had  ended.''  This  language  disposed  of  tho 
question  as  far  it  Avas  necessary  to  do  so  in  the  deter- 
mination of  that  case,  and  we  think  that  under  the  circum- 
stances in  that  case  this  ruling  was  correct.    We  are  not, 
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however,  prepared  to  say  that,  if  an  attorney  at  law  has 
been  convicted  of  a  crime  involving  moral  turpitude,  this 
court  would  under  any  circumstances  continue  him  upon 
the  roll  of  its  honorable  attorneys  while  under  conviction 
and  sentence  for  such  crime.  We  think  that  this  court 
would  take  the  verdict  of  the  jury  and  the  judgment  of  the 
criminal  court  thereon  as  sufficient  evidence  of  guilt  and 
would  not  reinvestigate  the  facts. 

Again,  when  a  member  of  the  bar  of  this  court  is  charged 
with  a  crime  involving  moral  turpitude  as  ground  for 
disbarment,  and  the  facts  in  relation  to  that  crime  are  in 
process  of  investigation  before  a  court  constituted  by  the 
constitution  for  the  investigation  of  such  matters,  this 
court  would  await  the  determination  of  the  criminal  pro- 
ceedings before  passing  upon  the  question  of  disbarment 
based  solely  upon  the  alleged  commission  of  such  crime. 
In  this  case,  we  think  the  honorable  referees  who  were  ap- 
pointed by  the  district  court  to  investigate  these  charges 
against  this  defendant  and  who  have  manifested  so  much 
zeal  and  care  in  ascertaining  the  truth  of  the  matter,  were 
mistaken  in  supposing  that  it  was  their  duty  to  compel  the 
defendant  himself  to  testify  in  regard  to  the  facts  tending 
to  show  his  guilt  of  a  crime  which  ought  to  be  investigated 
by  a  constitutional  jury.  There  is  an  exception  to  the  rule 
of  law  which  we  are  now  expressing,  as  shown  by  the 
opinion  of  the  majority  of  the  supreme  court  of  the  United 
States  in  Ex  parte  Wall,  107  U.  S.  265,  27  L.  ed.  552.  The 
opinion  of  the  majority  of  the  court  in  that  case  was  pre- 
pared by  Mr.  Justice  IBradley  and  contains  an  exhaustive 
review  of  the  decisions  of  this  country,  and  of  England, 
and  of  the  common  law  principles  involved,  and  although 
his  reasoning  is  strenuously  criticised  by  Mr.  Justice 
Field,  in  a  dissenting  opinion,  we  are  satisfied  to  adopt  the 
views  of  the  majority  of  the  court  as  expressed  in  the 
third  paragraph  of  the  syllabus  in  the  following  words : 

**That  although,  in  ordinary  cases,  where  an  attorney 
commits  an  indictable  offense,  not  in  his  character  of  attor- 
ney, and  does  not  admit  the  charge,  the  courts  will  not 
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strike  his  name  from  the  roll  until  he  has  been  regularly  in- 
dicted and  convicted,  yet  that  the  rule  is  not  an  inflexible 
one;  that  there  may  be  cases  in  which  it  is  proper  for  the 
court  to  proceed  without  such  previous  conviction;  and 
that  the  present  case,  in  view  of  its  special  circumstances, 
the  evasive  denial  of  t'le  charge,  the  clearness  of  the  proof, 
and  the  failure  to  ofifer  any  counter  proof,  was  one  in 
which  the  court  might  lawfully  exercise  its  summary 
powers/' 

At  the  time  the  referees  took  the  evidence  in  this  cane 
ijo  criminal  prosecution  had  been  begun  against  the^deff  nd- 
ant,  but  this  fact  would  hardly  justify  the  compulsory  ex- 
amination of  the  defendant  under  oath  upon  the  facts, 
which,  if  proved  before  a  jury,  would  convict  him  of  forg- 
ery. So  far  as  these  proceedings  rest  upon  a  charge  and 
evidence  constituting  the  crinle  of  forgery,  therefore,  we 
are  satisfied  that  they  ought  not  to  be  allowed  to  stand. 

2.  Attorneys  practicing  in  the  district  courts  of  this 
state  are  officers  of  the  courts  in  which  they  practice.  Their 
position  is  an  honorable  one;  they  are  the  trusted  advisers 
of  the  court.  There  can  be  no  doubt  that  the  court  has 
ample  power  to  protect  itself  against  dishonorable  and 
corrupt  practitioners.  "It  is  the  duty  of  an  attorney  and 
counselor:  (1)  To  maintain  the  respect  due  to  the  courts 
of  justice  and  to  judicial  officers.  (2)  To  counsel  or  main- 
tain no  other  actions,  proceedings,  defenses,  than  those 
which  appear  to  him  legal  and  just,  except  the  defense  of  a 
person  charged  with  a  public  offense.  (3)  To  employ  for 
the  purpose  of  maintaining  the  cause  confided  to  him,  such 
means  only  as  are  consistent  with  truth.  (4)  To  main- 
tain inviolate  the  confidence,  and,  at  any  peril  to  himself, 
to  preserve  the  secrets  of  his  clients.  (5)  To  abstain  from 
all  offensive  practices,  and  to  advise  no  fact  prejudicial  to 
the  honor  or  reputation  of  a  party  or  witness,  unless  re- 
quired by  the  justice  of  the  cause  with  which  he  is  charged. 
(6)  Not  to  encourage  the  commencement  or  continuance 
of  an  action  or  proceeding  from  any  motive  of  passion  or 
interest    An  attorney  and  counselor  who  is  guilty  of  deceit 
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or  collusion,  and  consents  thereto,  with  intent  to  deceive 
a  court,  or  judge,  or  a  party  to  an  action  or  proceed- 
ing, is  liable  to  be  disbarred,  and  shall  forfeit  to  the  injured 
party  treble  damages,  to  be  recovered  in  a  civil  action." 
Comp.  St.,  ch.  7,  sees.  5  and  6.  It  api>ears  to  us  that  there 
can  be  no  doubt  that  the  conduct  of  this  defendant,  as  set 
forth  in  the  charges  filed  against  him,  and  established  by 
his  answer  and  the  findings  of  fact  by  the  referees,  inde- 
I)endently  of  the  facts  constituting  tiie  alleged  crime  of 
forgery,  fully  justifies  the  district  court  in  refusing  to 
allow  him  to  appear  as  an  attorney  in  that  court. 

There  was  an  action  pending  in  that  court  involving  the 
foreclosure  of  a  tax  lien  upon  real  estate.  The  defendant 
in  that  action  had  not  been  a  resident  of  the  county,  but 
was  formerly  a  resident  of  the  territory  of  Oklahoma,  and 
had  died  there  a  long  time  before  the  action  was.  begun. 
The  attorneys  for  the  plaintiff  were  ignorant  of  the  fact 
of  the  defendant's  death,  and  so  proceeded  as  though  the 
defendant  was  living,  and  was  a  resident  of  Oklahoma. 
This  defendant,  knowing  that  the  defendant  in  that  action 
was  deceased,  and  knowing  that  he  had  no  authority  what- 
ever to  appear  for  him  while  he  was  living,  and  of  course 
could  have  no  authority  to  so  appear  after  his  death,  en- 
tered appearance  in  the  name  of  the  deceased  defendant, 
and  filed  several  papers  in  the  case  in  which  he,  this  de- 
fendrnt,  signed  the  name  of  the  deceased  defendant  in  the 
action  referred  to.  Afterwards,  claiming  compensation 
for  these  services  as  an  attorney,  he  filed  an  attorney's  lien 
against  the  deceased  man,  and  undertook  to  establish  that 
lien.  He  joined  with  one  Smiley  in  an  attempt  to  deceive 
the  court  and  to  lead  the  court  to  suppose  that  the  action 
could  proceed  to  an  adjudication  of  the  rights  of  the  dead 
man,  who  had  been  named  as  defendant.  He  wilfully 
attempted  to  lead  the  court  to  believe  that  he  had  per- 
formed legal  services  in"  that  particular  action  for  one 
whom  he  never  had  authority  to  represent;  one  whom  he 
knew  was  deceased  at  the  time  the  action  was  begun, 
and  so  could   not  have  incurred   any  liability   to  him 
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as  attorney;  and  attempted  thereby  to  establish  a  false 
claim  for  services  rendered  as  an  officer  of  the  court.  Upon 
these  facts  the  court  made  an  order  terminating  the  rela- 
tions of  the  defendant  with  the  court  as  an  officer  thereof, 
and  we  cannot  say  that  the  court  was  not  justified  in  so 
doing. 

3.  The  judgment  of  the  court  should  have  been  limited 
to  disbarring  the  defendant  from  practicing  as  an  attorney 
in  that  court  until  further  order.  Our  statute  contains 
no  provision  for  disbarment  proceedings.  This  matter  is 
left  to  the  common  law  power  and  duty  of  the  various 
courts.  It  is  a  principle  of  general,  if  not  uniform,  appli- 
cation that  the  court  which  is  entrusted  with  the  power 
and  the  duty  of  determining  the  qualifications  for  admis- 
sion to  the  bar  has,  by  implication,  the  power  and  duty  also 
to  determine  when  those  qualifications  are  wanting,  and 
when  the  privilege  of  that  high  calling  has  been  forfeited. 
This  court  has  the  sole  power  of  admission  to  the  bar,  and 
therefore  has  sole  power  to  annul  such  admission  when 
sufficient  cause  appears.  Charges  of  misconduct  and  deceit 
in  the  district  court  are  properly  entertained  and  dealt 
with  in  that  court.  Charges  of  criminal  or  immoral  con- 
duct calling  for  disbarment  should  be  addressed  to  this 
court  No  doubt  the  formal  certificate  to  this  court  of 
these  proceedings  and  the  conviction  of  the  defendant,  upon 
these  charges  are  sufficient  to  require  this  court  to  take  ac- 
tion. Further  proceedings  in  this  court  upon  the  main 
charge  against  the  defendant  are  continued  until  the  final 
determination  of  the  criminal  proceedings  now  pending  in 
the  district  court  of  Saline  county.  When  those  proceed- 
ings are  finally  disposed  of,  it  will  be  the  duty  of  the  attor- 
ney general  to  so  inform  this  court,  and  further  proceed- 
ings will  then  be  taken  thereon. 

The  judgment  of  the  district  court  complained  of  is  mod- 
ified so  as  to  disbar  the  defendant  from  practicing  in  the 
district  court  of  the  seventh  judicial  district  until  the 
further  order  of  that  court,  and  as  so  modified  is 

Affirmed. 
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William  Livinghousb  v.  State  of  Nebraska. 

Fnjs  liAT  3,  1906.    No.  14,567. 

1.  Bape:    Bvidbnce.     The  uncorroborated  evidence  of  the  prosecutrix 

is  insufficient  to  sustain  a  conviction  of  the  crime  of  statutory 
rape. 

2.  ■  :  .  Where  in  such  a  case  the  testimony  of  the  prose- 
cutrix lacks  the  element  of  probability,  and  the  corroborating 
evidence  is  of  a  doubtful  character,  a  judgment  of  conviction  wiU 
be  set  aside  for  want  of  sufficient  evidence  to  sustain  it 

EsBOR  to  the  district  court  for  Wryne  county:  John 
F.  Boyd,  Judge.    Reversed. 

F.  A.  Berry  and  Allen  &  Reedj  for  plaintiff  in  error. 

Norria  Brown,  Attorney  General^  and  W.  T.  Thompson, 
contra. 

Barnes,  J. 

William  Livinghouse  was  convicted  in  the  district  court 
for  Wayne  county  of  the  crime  of  statutory  rape  upon  the 
person  of  one  Maude  McRoberts,  a  female  child  under  15 
years  of  age,  and  was  sentenced  to  the  state  penitentiary 
for  a  term  of  three  years.  He  brings  the  case  to  this  court 
by  petition  in  error,  and  will  hereafter  be  called  the  ac- 
cused. 

His  first  contention  is  that  the  verdict  and  judgment  are 
not  supported  by  suflBcient  evidence.  We  shall  not  attempt 
to  quote  the  evidence  produced  on  the  trial,  but  shall  con- 
tent ourselves  with  a  summary  statement  of  it.  The  prose- 
cutrix testified,  in  substance,  that  she  lived  with  her 
mother  and  step-father  in  Wayne  county,  Nebraska;  that 
she  was  15  years  old  on  July  16,  1905 ;  that  the  first  time 
she  saw  the  accused  was  in  the  latter  part  of  August,  1904, 
when  he  came  to  her  father^s  place  to  work ;  that  she  left 
home  the  following  Friday  and  was  gone  tw  ^  months,  re- 
turning the  last  Saturday  in  October;  that  she  was  at 
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home  thereafter  dnring  all  the  time  the  accused  worked 
for  her  father,  and  that  he  made  his  home  there  until  about 
the  time  he  was  arrested;  that  she  slept  up-staira,  in  the 
south  room,  and  in  the  same  bed  with  her  sister  Edna, 
there  being  two  rooms  up-stairs,  and  the  accused  slept  in  the 
north  room,  her  parents  sleeping  down-stairs.  She  also 
stated  that  her  two  brothers,  each  11  years  old,  occupied 
another  bed  in  the  same  room  with  her  and  her  sister;  that 
the  accused  came  into  her  room  about  midnight  on  or  about 
the  middle  of  November,  1904,  got  into  bed  with  her  and 
her  sister,  told  her  that  he  would  not  hurt  her,  charged  her 
not  to  tell  anj^one,  and  had  sexual  intercourse  with  her; 
that  she  neither  consented  nor  resisted;  that  she  told  no 
one  about  the  matter  until  about  the  8th  day  of  May 
following,  when  it  was  discovered  by  others  that  she  was 
pregnant;  that  the  accused  was  a  man  over  18  and  about 
45  years  of  age;  that  the  door  between  the  rooms  where 
she  and  the  accused  slept  was  left  open  at  his  request,  be- 
cause it  was  so  warm  up-stairs. 

Edna  McRoberts,  the  sister  of  the  prosecutrix,  testified 
that  she  was  13  years  old,  and  was  living  at  home  all  of  the 
time  the  accused  worked  for  her  father ;  that  he  came  there 
about  the  first  of  August,  1904 ;  that  she  slept  in  the  room 
with  her  sister  every  night  during  the  month  of  November 
of  that  year;  that  she  saw  the  accused  in  the  room  where 
she  and  her  sister  slept  during  that  month,  in  the  night- 
time, at  least  four  or  five  times;  that  when  he  came  into  the 
room  he  would  stand  by  the  bed  on  the  side  where  her 
sister  slept;  that  he  would  stand  there  from  five  to  ten 
minutes,  and  then  go  out;  that  he  never  spoke  to  them, 
and,  to  use  her  own  words,  "I  never  saw  him  do  anything. '' 
It  appears  that  she  never  told  her  parents,  nor  talked  to 
her  sister  about  the  matter.  She  further  testified  that  she 
was  awake  about  midnight  every  night  during  the  month 
of  November,  1904,  and  she  was  sure  of  that  fact  because 
she  always  heard  the  clock  strike  12. 

Charles  E.  West,  the  step-father  of  the  prosecutrix,  stated 
that  the  accused  was  employed  by  him  during  the  months 
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of  October  and  November,  1904,  and  up  to  about  May  8, 
1905;  that  the  defendant  said  to  him,  when  he  paid  him  his 
wages,  which  was  at  or  about  the  time  of  his  arrest:  'TTou 
take  the  money  home  to  the  girl,  she  needs  it  worse  than 
I  do/' 

Mrs.  Laura  West,  mother  of  the  prosecutrix,  testified,  in 
substance,  that  Maude  was^  15  years  old  on  the  16th  day  of 
July,  1905;  that  the  accused  began  to  work  for  her  hus- 
band on  August  24,*1904,  and  left  their  place  May  8, 1905; 
that  he  was  about  45  years  old ;  that  she  had  a  conversation 
with  him  inlEpler's  store,  in  the  town  of  Wayne,  on  May 
8,  1905,  and  just  before  he  was  arrested,  the  substance  of 
which  she  gave  as  follows:  ^^He  was  walking  along  the 
sidewalk  with  Mr.  West,  and  I  was  in  Mr.  Epler^s  store. 
He  came  in  there,  and  wanted  to  know  if  I  would  talk  to 
him.1  I  told  him,  yes,*!  would  talk  to  him.  He  called  me  in 
the  back  store,  and  says:  ^Let's  go  back  there  so  nobody 
will  hear  us.'  He  says  to  me:  *Mrs.  West,  can't  we  settle 
this  some  way?'  He  says :  *I'm  willing  to  settle  in  any  way 
you  folks  say.'  He  says:  'I'll  settle  it  any  way  on  God  Al- 
mighty's earth  that  you  folks  say.'  I  says:  'I  don't  know 
what  we  will  do  with  you.'  He  then  said  if  we  would  set- 
tle it  he  would  see  that  the  child,  or  girl  never  would  want 
for  anything  while  he  lived,  and  I  told  him  that — I  told 
him  that  I  didn't  know.  I  started  away,  walked  away.  He 
says  to  me:  *Just  wait  a  minute;  I  want  to  talk  one  word 
more.'  He  was  crying.  He  says:  *If  you  folks  send  me  up 
to  the  pen,  my  character  would  be  ruined  for  life.'  I  says : 
*What  about  the  girl's  character?'  He  says:  *I  will  see  tliat 
the  girl's  character  will  never  be  hurt.'  I  started  to  walk 
away  again  and  he  called  me  back  the  third  time  to  talk  to 
me;  said  he  just  wanted  to  say  another  word;  said  if  we 
would  settle  he  would  settle  any  way  we  said.  I  turned  and 
walked  ofif  and  left  him  standing  there  crying."  She  fur- 
ther testified  that  a  child  was  bom  to  the  prosecutrix  on 
July  10, 1905.  The  prosecutrix  also  testified  that  she  had 
a  conversation  with  the  accused  on  the  8th  day  of  May, 
1905,  while  she  was  in  the  cellar  at  their  house  skimming 
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milk;  that  he  asked  her  if  she  was  going  to  have  him 
arrested^  and  she  told  him  that  she  did  not  know;  that  he 
then  asked  her  if  she  would  marry  him.  On  cross-examina- 
tion she  testified  that  she  was  crying  when  the  accused  was 
talking  to  her  in  the  cellar;  that  he  inquired  if  he  was  the 
father  of  the  child  and  she  told  him  he  was^  that  she  knew 
he  was  the  father  of  her  unborn  child  because  she  had  had 
no  intercourse  with  any  other  person. 

The  accused  testified  in  his  own  beffalf,  and  denied  posi- 
tively that  he  ever  had  sexual  intercourse  with  the  prose- 
cutrix; denied  that  he  was  ever  in  her  room  at  any  time 
when  she  was  there;  denied  that  he  ever  told  her  step- 
father to  take  the  money  home  to  the  girl,  that  she  needed 
it  worse  than  he  did.  He  admitted  that  he  had  a  con- 
versation with  Mrs.  McRoberts  in  Epler's  store  in  Wayne, 
but  denied  that  he  ever  made  the  statements  testified  to 
by  her.  He  gave  the  conversation  as  follows:  "Well,  I 
just  walked  in  there,  and  asked  what  she  accused  me  of 
that  trouble  for.  She  said :  *I  had  ruined  the  girl  for  life.' 
I  told  her  I  had  not.  That  I  was  not  to  blame  for  any- 
thing of  the  kind.  I  did  not  tell  her  that. I  would  marry 
or  support  the  girl.''  The  foregoing  is  the  substance  of  all 
of  the  evidence  introduced  on  the  trial. 

The  rule  is  well  established  that  to  sustain  a  conviction 
of  th€^  crime  of  rape  the  evidence  of  the  prosecutrix  must 
be  corroborated;  but  this  does  not  mean  that  there  must 
be  other  evidence  as  to  the  main  fact  of  sexual  intercourse. 
It  is  sufficient  if  corroborating  facts  and  circumstances 
be  shown  which,  tend  to  substantiate  the  truth  of  her 
statement.  The  charge  called  statutory  rape  is  one  easy 
to  make,  difficult  to  prove,  and  more  difficult  to  be  defended 
against.  It  is  one  which  naturally  creates  a  prejudice 
against  a  person  alleged  to  have  committed  it,  and  it  is  the 
duty  of  the  courts  to  carefully  scrutinize  the  evidence  in 
such  cases;  and  where,  as  in  this  case,  the  story  of  the 
prosecutrix  lacks  the  element  of  probability,  and  few,  if 
any,  corroborating  circumstances  are  shown,  to  refuse  to 
sustain  a  conviction.    It  appears  from  the  record  that  the 
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prosecutrix  was  away  from  home,  and  in  the  village  of 
Randolph,  for  about  two  months  next  before  the  28th  day 
of  October,  1904.  It  also  appears  that  her  child  was  born 
on  the  10th  day  of  July,  1905.  There  is  no  evidence  in  the 
record  showing  or  tending  to  show  that  its  birth  was  pre- 
mature, and  wlxen  we  consider  the  usual  period  of  gestation 
(about  280  days),  with  the  fact  that  the  child  was  bom 
about  50  days  short  of  that  time,  it  would  seem  that  the 
pregnancy  of  the  prosecutrix  and  the  birth  of  her  child, 
should  be  given  but  little  weight  as  a  circumstance  corrob- 
orating her  testimony  of  the  principal  fact  It  is  contended 
by  the  state,  however,  that  the  alleged  statements  of  the  ac- 
cused, testified  to  by  the  step-father  and  the  mother  of  the 
prosecutrix,  amount  to  a  sufficient  corroboration  of  her  tes- 
timony to  sustain  the  judgment  of  the  trial  court.  The  cor- 
roboration in  this  case,  to  say  the  most  of  it,  is  extremely 
slight.  If  the  evidence  of  Edna  McRoberts  is  to  be  be- 
lieved, then  the  act  of  sexual  intercourse  between  the 
prosecutrix  and  the  accused,  as  testified  to  by  her,  could 
not  have  taken  place.  It  appears  that  the  accused  at  all 
times  denied  that  he  ever  had  sexual  intercourse  with  the 
prosecutrix,  and  never  directly  admitted  his  guilt  in  any 
of  the  conversations  with  the  mother  and  step-father  of 
the  prosecutrix;  that  on  the  trial  he  gave  his  own  version 
of  the  conversations  fiad  with  those  witnesses,  which  dif- 
fered materially  from  the  statements  made  by  them.  So  it 
would  seem  from  a  careful  consideration  of  the  evidence 
that  it  was  insufficient  to  establish  the  guilt  of  the  accused 
beyond  a  reasonable  doubt.  Indeed,  it  appears  that  the 
jury  were  in  doubt  of  his  guilt,  for  by  their  verdict  they 
recommended  him  to  the  mercy  of  the  court,  and  so,  with- 
out hesitation,  we  have  reached  the  conclusion  that  the 
evidence  does  not  sustain  the  verdict.  Having  thus  dis- 
posed of  the  case,  it  is  neither  necessary  nor  proper  for  us 
to  consider  any  of  the  other  errors  assigned  by  the  accused. 
For  thj  foregoing  reason,  the  judgment  of  the  district 
court  is  reversed  and  the  cause  remanded  for  a  new  trial. 

Reversed. 
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William  L.  Hicks  v.  Union  Pacific  Railhoad  Company. 

FiLU)  Mat  3,  1906.    No.  14,209. 

X.  Oarriets:  Passbnqebs.  One  who  has  not  presented  himself  at  the 
passenger  station  of  a  railway  company  or  other  place  provided 
for  the  reception  of  passengers,  and  who  has  done  nothing  to 
indicate  to  the  company's  agents  or  employees  that  he  intends 
becoming  a  passenger,  and  has  in  no  way  committed  himself  to 
the  care  or  control  of  the  company  or  placed  himself  In  Its 
custody,  has  not  established  the  reciprocal  relation  of  carrier  and 
passenger,  and  cannot  be  regarded  as  a  passenger  being  trans- 
ported and  under  protection  of  the  statute  of  the  state. 

2.  Directing  Verdict.  Upon  an  examination  of  the  evidence,  held, 
that  the  court  erred  in  withdrawing  the  questions  of  negligence 
and  of  contributory  negligence  from  the  jury  and  peremptorily  di- 
recting a  verdict. 

Error  to  the  district  court  for  Dawson  county:  Bruno 
O.  HosTETLER,  JuDGB.    Reversed. 

E,  M.  Sullivan  and  Warrington  &  Stewart,  for  plaintiff 
in  error. 

John  N.  Baldwinj  Edson  Rich  and  John  A.  .Sheean, 
contra. 

Ames,  C. 

This  is  a  proceeding  in  error  to  review  a  judgment  for 
the  defendant  in  an  action  to  recover  damages  for  a  per- 
sonal injury. 

Hicks,  who  lived  some  distance  from  Gothenburg,  in  this 
state,  went  to  that  village  one  morning,  in  company  with 
three  other  persons,  with  the  intent  to  travel  thence  upon 
one  of  the  defendant's  railway  trains  to  the  village  of 
Lexington,  situate  some  distance  to  the  eastward.  Hav- 
ing arrived  at  the  former  town,  the  four  persons  stopped 
for  breakfast  at  a  restaurant  lying  to  the  northward  of 
the  railway  line  and  passenger  station  of  the  defendant 
company.    Before  the  meal  was  through  with,  it  was  an- 
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nounced  by  some  bystander  that  the  train  npon  which  the 
party  desired  to  take  passage  had  arrived  and  was  about 
to  leave.  This  train  was  standing  on  a  side-track  south- 
ward from  the  passenger  station,  the  building  being  be- 
tween it  and  the  plaintiff,  and  between  the  train  and  the 
building  was  the  main  line  or  track  of  the  company. 
When  the  announcement  was  made,  the  party  left  the  res- 
taurant hurriedly  and  ran  toward  the  station.  Practi- 
cally simultaneously,  a  through  train  not  scheduled  to  stop 
at  the  village  approached  at  a  rapid,  but  it  does  not  appear 
at  an  unusual,  rate  of  speed  from  the  west  and  swept 
over  the  track  between  the  station  and  the  train  upon  the 
siding.  The  country  in  that  neighborhood  is  a  flat  or  level 
prairie,  and  from  any  point  at  or  within  300  feet  north 
of  the  station  the  train  on  its  approach  could  have  been 
seen  for  a  distance  of  several  miles,  but  the  plaintiff  did 
not  take  the  precaution  to  look  in  that  direction,  because, 
it  seems,  he  did  not  apprehend  the  likelihood  of  the  ap- 
proach of  a  train  from  that  direction  at  that  time.  The 
train  on  the  side-track  had  arrived  some  five  minutes  be- 
fore, and  was  emitting  considerable  noise,  due  to  the 
"blowing  off''  or  cleaning  of  the  flues  of  the  engine  with 
blasts  of  steam,  and  his  attention  was  not  arrested  by  the 
sounding  of  the  whistle  and  ringing  of  the  bell  of  the 
incoming  train,  or  by  any  other  means,  until  he  had  run 
past  the  east  end  of  the  station  and  had  crossed  the  main 
track,  when  his  attention  was  attracted  either  by  the  hal- 
looing of  bystanders  or  by  the  noise  of  the  incoming  train, 
he  is  uncertain  which,  or  perhaps  by  both,  and  he  looked 
around  and  discovered  the  latter  at  a  distance  of  about 
400  feet.  The  incoming  train  was  several  minutes  behind 
time,  and  in  the.  usual  course  should  have  passed  the  sta- 
tion before  the  arrival  of  the  standing  train,  but  it  does 
not  appear  that  the  plaintiff  relied  upon  or  was  misled  by 
that  fact  or  that  he  knew  of  it.  But  the  evidence  shows 
that,  at  the  time  the  plaintiff  ran  past  the  station  and 
went  upon  the  track,  the  conductor  and  a  brakeman  were 
standing  on  the  north  side  of  the  main  track  waving  their 
35 
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hands  and  hallooing  so  as  to  warn  people  of  the  approach 
of  the  train  and  the  danger  attendant  thereon.  Immedi* 
ately  upon  his  discovery  of  the  situation,  the  plaintiff  be- 
came aware  of  immediate  i>eril  and  became  confused  and 
morally  irresponsible.  Whether  he  attempted  to  retrace 
his  steps  across  the  main  track,  or  to  retreat  further  to- 
ward the  standing  train,  or  whether  -he  practically  stood 
still,  he  does  not  remember  and  perhaps  never  distinctly 
knew.  At  all  events  he  was  beside  the  track  when  the 
moving  train  swept  past  and  was  struck  by  some  of  its 
projecting  parts,  receiving  injuries  to  recover  damages  for 
which  this  action  was  brought.  His  companions  boarded 
the  standing  train  unhurt. 

The  principal  argument  by  counsel  is  of  the  question 
whether  the  plaintiff  was  a  passenger  being  transported 
within  the  meaning  of  the  statute,  so  as  to  impose  upon  the 
company  the  liability  of  an  insurer  of  his  safety.  At  the 
close  of  the  plaintiff's  evidence  the  court  instructed  the 
jury  to  return  a  verdict  for  the  defendant,  seemingly  upon 
the  ground  of  contributory  negligence,  but  perhaps  for  the 
reason  that  in  his  opinion  there  was  insufficient  evidence 
of  negligence  by  the  defendant.  We  are  unable  to  adopt 
the  idea  that  the  plaintiff  was  a  passenger.  He  had  not 
presented  himself  in  the  defendant's  station,  or  upon  its 
platform  or  other  place  provided  for  the  reception  of  pas- 
sengers. He  had  said  or  done  nothing  that  indicated  in 
any  certain  or  unequivocal  way  to  the  company's  agents  or 
employees  or  even  to  the  bystanders,  except  his  three  com- 
panions, that  he  intended  becoming  a  passenger,  nor  in  any 
way  committed  himself  to  the  care  or  control  of  the  defend- 
ant or  placed  himself  in  its  custody,  so  that  the  reciprocal 
relation  of  carrier  and  passenger  cannot  with  propriety  be 
said  to  have  been  established.  That  some  such  act  must 
be  done,  and  some  such  relation  entered  into,  in  order  to 
render  one  a  passenger  being  transported,  within  the 
meaning  of  our  statute  and  under  its  protection,  is  the 
central  idea  expressed  by  this  court,  after  a  review  of  the 
authorities,  in  Fremont^  E.  d  M.  Y.  R.  Co.  v.  Haghladj  72 
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Neb.  773,  and  ought  now  to  be  regarded  as  the  settled  law 
of  this  state. 

Neither  do  we  think,  in  view  of  the  evidence  disclosed 
by  this  record,  that,  as  a  matter  of  law,  the  defendant  com- 
pany was  guilty  of  actionable  negligence.  The  train  that 
stood  upon  the  jsiding  w^as  one  that  in  railroad  parlance 
is  called  a  "locaP':  that  is,  one  that  stopped  at  all  the 
stations  and  did  not  run  with  great  rapidity  when  in  mo- 
tion. The  other  is  what  is  called  a  "fast  mail,''  which 
stopped  at  only  the  more  important  stations  at  long  inter- 
vals of  time  and  space,  and  which  maintained,  and  pre- 
sumably was  under  contract  with  the  United  States  gov- 
ernment to  maintain,  a  great  rate  of  speed.  That  such 
trains  unavoidably  "lose  time,"  or  are  behind  their 
schedule  occasionally,  is  a  matter  of  common  knowledge, 
as  is  also  the  fact  that  it  is  necessary  for  them,  in  order  to 
fulfill  their  mission,  to  overtake  and  pass  slower  moving 
trains,  and  to  meet  and  pass  other  trains  standing  upon 
sidings,  and  that  such  sidings  are,  and  practically  can  be, 
maintained,  at  least  in  sparsely  settled  districts,  only  at 
local  or  way  stations.  That  such  a  situation  is  one  of 
considerable  peril  is  without  doubt,  but  that  the  danger 
may  be  less  than  in  like  circumstances  in  more  densely  in- 
habited places  is  also  obvious.  That  the  company  by  its 
servants  took  some  pains  to  warn  the  public  of  the  dangers 
of  the  occasion  is  not  disputed.  Whether  such  means  were 
such  as  ordinarily  careful  and  prudent  men  would  have 
regarded  as  commensurate  with  the  peril  or  required  by 
the  circumstances  is,  we  think,  a  question  to  be  answered 
by  the  jury. 

And  so  with  respect  to  the  conduct  of  the  plaintiff.  He 
was  a  man  of  mature  years  and  a  resident  of  the  vicinage. 
He  must  be  assumed,  we  think,  to  have  had  such  general 
knowledge  of  the  manner  of  operating  the  defendant's 
trains,  and  trains  upon  other  railroads  in  like  places,  as 
was  derivable  from  casual  observation  and  readily  obtain- 
able by  the  public  at  large.  But  whatever  may  be  the  case 
in  cities  and  densely  settled  communities  the  act  of  "run- 
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,ning  for  a  train"  and  of  boarding  one  standing  still  upon 
a  siding  at  a  way  station,  without  entering  the  building, 
is  one  which,  in  comparatively  sparsely  inhabited  locali- 
ties, is  practiced  daily  by  ordinarily  careful  and  prudent 
men,  and  one  which,  in  itself,  is  not  regarded  by  such  men 
as  negligent  or  especially  dangerous.  But  such  an  act 
may  under  special  circumstances  and  perhaps  under  such 
as  occurred  in  this  instance,  be  done  so  heedlessly  and 
recklessly  as  justly  to  expose  the  person  committing  it  to 
the  charge  of  negligence.  Whether  in  this  or  any  similar 
instance  it  does  so  is  a  question  addressed  to  the  judgment 
of  ordinarily  careful  and  prudent  men  after  a  considera- 
tion of  all  the  circumstances,  and  one  which  therefore 
should,  in  our  opinion,  be  answered  by  the  jury.  Every 
case  depends  largely  upon  its  own  peculiar  features  and 
surroundings,  and  although  "the  books  are  full"  of  de- 
cisions, and  a  great  many  are  cited  by  counsel  on  both 
sides,  it  is  seldom  that  two  are  exactly  alike  even  in  es- 
sential particulars,  or  that  one  can  be  found  that  can  be 
regarded  as  a  controlling  precedent  or  authority  for  a  sub- 
sequent case.  This  fact  is,  of  course,  due  to  the  difficulty 
or  impossibility  of  formulating  rules  of  law  which  are 
capable  of  accurate  application  to  diverse  transactions, 
and  hence  the  comparative  rarity  of  cases  in  which  a  per- 
emptory instruction  to  return  a  verdict  for  either  party 
is  permissible. 

For  these  reasons,  it  is  recommended  that  the  judgment 
be  reversed  and  a  new  trial  granted. 

Oldham  and  Epperson,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed  and  a  new  trial  granted. 

Bevebsed. 
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HiBAM  RicB  V.  Stephen  V.  Pabrott,* 

Felb)  Mat  3,  1906.    No.  14,239. 

1.  Contract:  Statutb  of  Frauds.  An  oral  contract,  upon  sufflcioit 
consideration,  to  divide  tbe  profits  of  a  purchase  and  sale  of  land 
is  not  affected  by  the  statute  of  frauds  and  is  valid  and  enforce- 
able. 


2.  ;  Rkpudiation:  AcnoN.  An  express  repudiation  and  denial 
of  such  a  contract  by  the  party  having  the  title  will  give  rise  to 
a  cause  of  action  at  law  for  damages. 

3.  Appeal:  Motion  fob  New  Tbiai..    An  appeal  to  this  court  without 

the  execution  of  a  supersedeas  bond  is  not  a  waiver  of  a  pending 
motion  for  a  new  trial  in  the  district  court,  and  it  does  not  de- 
prive the  latter  court  of  jurisdiction  to  grant  the  motion. 

Erhob  to  the  district  court  for  Boone  county :    James  N. 
Paul,  Judge.    Affirmed. 

Charles  Riley  and  E.  C.  Vail,  for  plaintiff  in  error. 

J.  A.  Price,  Reeder  &  Hohart,  I.  L.  Albert  and  J.  J.  8uU 
livan,  contra. 

Ames,  C. 

The  facts  established,  as  we  think,  by  a  clear  preponder- 
ance of  the  evidence  in  this  case  are  that  in  March,  1899, 
Rice  and  Parrott  entered  into  an  oral  agreement  to  the 
effect  that  the  former  should  purchase  with  his  own  funds, 
and  take  to  himself  a  conveyance  of  a  certain  tract  of  land, 
and  that  in  consideration  of  certain  acts  and  services  per- 
formed and  to  be  performed  by  Parrott  in  the  procuring 
of  the  purchase  and  in  looking  after  and  caring  for  the 
•land,  the  net  profits  of  the  transaction,  when  the  land 
should  be  sold,  should  be  equally  divided  between  the  par- 
ties. It  is  not  clear  that  any  specific  date  upon  which  the 
sale  should  be  made  was  agreed  upon  although  there  is 
some  conflict  in  the  evidence  in  that  regard,  but  the  point 

•  Rehearing  allowed.    See  opinion,  p.  505,  post. 
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is  in  this  case  immaterial  because  the  law,  in  the  absence 
of  stipulation,  implied  a  reasonable  tima  The  purchase 
and  conveyance  were  made  for  a  consideration  of  |4,000 
paid  by  Rice.  Parrott,  having,  after  the  lapse  of  some 
time,  made  an  ineffectual  demand  upon  Rice  for  a  sale  of 
the  land,  procured  a  purchaser  for  it  himself  at  an  agreed 
price  of  |7,400  cash,  and  prepared  a  deed  to  the  intended 
purchaser,  which  Rice  refused  to  execute,  and  he  also 
repudiated  and  denied  any  interest  in  the  transaction  on 
the  behalf  of  PaiTott,  who  is  not  shown  to  have  been  in 
any  respect  in  default  in  the  keeping  of  his  part  of  the 
agreement.  In  October,  1901,  two  and  a  half  years  after 
the  purchase  of  the  land,  Parrott  begun  this  action  ap- 
parently for  a  specific  performance  and  for  an  accounting. 
The  original  petition  is  not  in  the  record.  A  trial  to  the 
court  resulted,  on  May  1,  1903,  in  a  judgment  of  dismissal 
without  prejudice  to  a  new  action  at  law.  Within  three 
days  Parrott  filed  a  motion  for  a  new  trial  which  the  court 
took  under  advisement  and  decided  at  a  subsequent  term, 
on  November  17,  1903,  by  granting  the  application.  In 
the  meantime,  and  just  before  the  expiration  of  the  six 
months'  period  of  limitation,  Parrott  filed  and  docketed  an 
appeal  in  this  court,  but  without  the  execution  of  a  su- 
persedeas, and  immediately  after  the  granting  of  his 
motion  for  a  new  trial  he  voluntarily  dismissed  his  appeal. 
He,  thereupon,  by  leave  of  court,  filed  an  amended  petition, 
also  praying  an  accounting  and  specific  performance. 
Issues  were  made  up,  and  as  the  result  of  a  trial  to  the 
court,  without  a  jury,  the  plaintiff  recovered  a  money 
judgment  for  f 2,100  and  costs  of  suit,  which  the  defendant 
seeks  to  reverse  by  this  proceeding  in  error. 

It  has  been  argued  at  considerable  length,  both  orally 
and  by  brief,  that  by  docketing  his  appeal  in  this  court  the 
plaintiff  below  waived  his  then  pending  motion  for  a  new 
trial,  and  that  his  subsequent  dismissal  of  the  appeal 
operated  as  an  affirmance  of  the  judgment  of  the  district 
court  dismissing  the  action,  and  deprived  the  latter  men- 
tioned court  of  jurisdiction.     This  contention  is  predicated 


Vol.  76]  JANUAEY  TERM,  1906. 

Rice  V.  Parrott 

upon  two  grounds :  First,  upon  the  doctrine  of  the  election 
of  remedies,  and  it  is  said  that  the  plaintiff,  having  elected 
to  review  the  former  judgment  by  appeal  and  actually 
begun  proceedings  to  that  end,  could  not  afterwards  aban- 
don them  and  proceed  at  law  by  urging  the  motion  for 
a  new  trial.  But  this  is  putting  the  cart  before  the  horse. 
If  the  doctrine  of  the  election  of  remedies  were  applicable, 
the  plaintiff  by  filing  his  motion  for  a  new  trial  elected  to 
proceed  at  law,  and  waived  his  remedy  in  equity  by  appeal, 
which  latter  not  only  had  he  a  right  to  abandon,  but  this 
court,  upon  the  matter  being  brought  to  its  attention, 
would  have  deprived  him  of  by  dismissal.  But  such  has 
never  been  regarded  as  the  law  in  this  state,  and,  ever 
since  the  organization  of  its  courts,  parties  ^ave  univer- 
sally enjoyed  the  liberty  of  completing  their  records  by 
obtaining  rulings  upon  motions  for  new  trial  in  equity 
causes,  and  afterwards  appealing,  and  subsequently,  if 
they  chose,  of  abandoning  the  appeal  and  proceeding  by 
petition  in  error. 

The  second  ground  is  that  the  appeal  vacated  the  judg- 
ment of  the  district  court  and  deprived  it  of  jurisdiction 
over  the  cause  by  transferring  the  entire  controversy  to 
this  court  Although  in  some  respects  and  for  some  pur- 
poses an  appeal  has  such  an  effect,  it  cannot  be  said  to  have 
it  unqualifiedly  in  all  cases  and  in  all  regards,  for,  other- 
wise, the  mere  docketing  of  an  appeal  would  operate  as  a 
supersedeas  and  dispense  with  the  necessity  for  the  under- 
taking prescribed  by  the  statute  upon  *he  subject.  That 
statute  must  itself  be  regarded  as  an  express  legislative 
enactment  that  the  judgment  shall,  in  the  absence  of  the 
undertaking,  retain  its  vitality  and  be  capable  of  execu- 
tion during  the  pendency  of  the  appeal,  and  this  court  has 
held  that  even  after  supersedeas  has  been  effected  it  may, 
for  suflicient  cause,  be  set  aside  and  the  judgment  of  the 
lower  court  restored  to  its  original  status  and  enforce- 
ability. Tulleys  v.  Keller^  42  Neb.  788.  As  we  have 
pointed  out  no  supersedeas  was  given  in  this  case,  and 
the  judgment  for  costs  remained  enforceable  against  the 
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plaintiff  until  it  was  vacated  by  the  order  granting  the 
motion  for  a  new  trial,  and  a  like  condition  conld  have 
existed,  of  course,  if  the  judgment  had  been  in  favor  of 
the  plaintiff  and  the  situation  of  the  parties  had  been 
reversed.  It  follows,  we  think,  as  a  necessary  conse- 
quence, that  the  district  court  retained  its  jurisdiction 
over  the  judgment,  and  of  process  and  procedure  founded 
upon  it,  and  if  its  power  to  vacate  it,  in  all  resi)ects  as  it 
would  have  done  if  no  appeal  had  been  taken,  except  that 
it  could  not  interfere  or  impair  the  procedure  in  this  court 
so  long  as  the  judgment  remained  in  existenca 

We  are  therefore  concerned  only  with  the  sufficiency 
of  the  pleadings  and  evidence  to  sustain  the  judgment 
of  the  district  court  about  which  we  have  no  doubt.  It  is 
urged,  with  some  earnestness,  that  in  the  absence  of  a 
writing  no  estate  or  interest  in  the  land  was  created  and 
that  an  action  for  a  specific  performance  of  the  agree- 
ment to  make  sale  of  it  will  not  lie.  But  this  question 
need  not  now  be  decided.  It  has  been  held  by  this  court 
that  an  oral  contract,  upon  sufficient  consideration,  to 
divide  the  profits  of  a  purchase  and  sale  of  land  is  not 
affected  by  the  statute  of  frauds,  and  is  valid  and  en- 
forceable. Harris  v.  Roberts^  12  Neb.  631;  Cameron  v. 
Nelson^  57  Neb.  381;  and  such  seems  to  be  the  current 
authority  elsewhere.  Holmes  v.  McCray,  51  Ind.,  358; 
Richards  v.  Orinnell^  63  la.  44;  Coward  v.  Clanton,  79 
Cal.  23,  21  Pac.  359;  Meagher  v.  Reed,  14  Colo.  335,  24 
Pac.  681.  Harris  v.  Roberts,  supra,  was,  in  essential 
features,  not  unlike  this,  the  action  being  at  law  for  dam- 
ages for  breach  of  an  oral  contract  to  convey.  Whether 
in  that  case  or  in  this  a  specific  performance  of  the  agree- 
ment could  have  been  decreed  has  not  been  decided  and 
need  not  be.  In  neither  case  could  the  party  who  held 
the  title,  after  having  repudiated  his  agreement  and  re- 
fused to  convey,  retain  both  the  land  and  the  consideration 
for  which,  in  part,  he  obtained  it.  If  he  retains  the 
former  no  statute  excuses  him  from  his  obligation  to 
return  the  latter,  with  such  sum  in  addition  thereto  or 
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substitution  therefor,  by  way  of  proiBts,  as  he  pr<»mised 
to  make.  This  conclusion  is  in  harmony  with- A'or^on  v. 
Brinh,  75  Neb.  566.  It  was  there  decided  that  after  such 
a  contract  has  been  executed  by  a  sale  of  the  land  the 
statute  of  frauds  is  not  a  bar  to  an  action  to  compel 
its  performance  by  a  division  of  the  proceeds.  It  fol- 
lows, of  necessity,  that  the  statute  is  not  a  bar  to  an 
action  at  law  for  damages  for  a  breach  of  the  contract 
by  refusal  to  make  a  sale.  That  Kice  was  guilty  of  a 
breach  of  his  contract  cannot  be  successfully  disputed. 
The  action,  though  in  form  for  specific  performance,  pro- 
ceeded as  one  at  law  and  resulted  in  a  judgment  for  money 
only.  There  was  no  oTt)jection  to  the  jurisdiction  of  the 
court  in  equity,  and  no  demand  for  a  jury  to  try  the  issue 
of  damages,  and  it  is  not  claimed  that  the  amount  of  the 
recovery  is  excessive. 

We  are  of  opinion  that  no  reversible  error  has  been 
committed,  and  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Oldham  and  Epperson,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be 

Afpirmej). 

The  following  opinion  on  rehearing  was  filed  April  4, 
1907..   Judgment  of  affirmance  adhered  to: 

Contract:  Statute  of  Frauds.  An  oral  agreement  whereby  one  of  the 
parties  thereto  is  to  look  up  and  negotiate  the  purchase  of  such 
land  as  can  be  bought  ahd  sold  at  a  profit,  to  take  charge  of,  rent, 
improve  and  procure  purchasers  therefor,  the  titles  to  be  taken 
in  the  name  of  the  other  party,  who  agrees  to  furnish  the  amount 
of  money  necessary  to  carry  on  the  business,  the  net  profits  of 
the  venture  to  be  equally  divided,  is  not  within  the  statute  of 
frauds. 

Barnes,  J. 

The  plaintiflF  below  had  judgment,  and  defendant  pro- 
secnted  error.     By  onr  former  decision  the  judgment  of 
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the  district  court  was  affirmed.  A  motion  for  a  rehearing 
was  sustained,  and  all  of  the  questions  presented  by  the 
record  have  been  reargued  to  the  court.  For  a  full  state- 
ment of  the  facts  underlying  this  controversy  reference 
may  be  had  to  our  former  opinion,  antCj  p.  501.  The 
first  trial  in  the  district  court  resulted  in  a  judgment  dis- 
missing the  plaintiff's  action  without  prejudice.  A 
motion  for  a  new  trial  was  filed  in  due  season,  but  no 
ruling  was  had  thereon  until  more  than  six  months  after 
the  judgment  was  rendered;  and  plaintiff,  as  a  matter  of 
precaution,  lodged  a  transcript  in  this  court  and  had 
his  appeal  docketed.  The  motion  for  a  new  trial  was 
finally  sustained,  and  thereupon  plaintiff  was  allowed  to 
dismiss  his  appeal. 

It  is  ^ain  strenuously  contended  by  counsel  for  the  de- 
fendant below  that  plaintiff  waived  his  pending  motion 
for  a  new  trial  by  filing  a  transcript  and  docketing  an 
appeal  in  this  court;  that  his  subsequent  dismissal  of  the 
appeal  operated  as  an  affirmance  of  the  judgment  of  the 
court  dismissing  his  action  and  deprived  that  court  of 
jurisdiction.  On  this  question,  by  our  former  opinion,  we 
ruled  against  tlie  defendant  On  a  reexamination  of  the 
matter  we  are  satisfied  with  that  ruling.  We  find  that  in 
the  recent  case  of  Henry  v.  Allen^  147  N.  Y.  346,  it  was 
held  that  the  taking  of  an  appeal  and  its  pendency  does 
not  prevent  the  trial  court  from  sustaining  a  motion  for  a 
new  trial,  and  it  was  said  in  that  case  by  the- court  of 
appeals: 

"We  have  heretofore  pointed  out  that  upon  an  appeal 
to  this  court  the  record  itself  is  not  transmitted  to  us,  but 
a  transcript  thereof,  and  the  case  for  all  general  purposes 
still  remains  in  the  court  of  original  jurisdiction.  Peo- 
ple V.  Board  of  Education^  141  N.  Y.  86.  In  the  above 
case  we  said:  ^In  all  matters  pertaining  to  the  appeal 
itself  and  to  the  proper  hearing  thereon  this  court  has 
jurisdiction,  and  also  in  regard  to  all  applications  w^hich 
by  statute  may  be  made  to  this  court  after  the  taking 
of  the  appeal,  but  as  to  all  other  applications  the  case  is 
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regarded  as  still  pending  in  the  court  of  original  juris- 
diction, and  such  applications  should  be  made  to  that 
court.'  ♦  ♦  ♦  If  the  supreme  court,  in  the  exercise  o( 
its  discretion,  grants  the  motion  for  a  new  trial,  the  legal 
effect  will  be  the  vacating  of  the  judgment  from  which 
the  appeal  has  been  taken  to  this  court,  and  a  motion  to 
dismiss  tjie  appeal  would  then  be  proper." 

So,  both  on  principle  and  precedent,  our  former  judg- 
ment on  this  point  was  right  and  we  adhere  to  it. 

The  second  contention,  and  the  one  most  relied  on  for  a 
reversal  of  the  judgment  of  the  trial  court,  is  that  section 
3,  ch.  32,  Comp.  St.  1905,  commonly  called  the  statute 
of  frauds,  is  a  bar  to  plaintiflp's  right  of  recovery  herein. 
The  facts  stated  in  plaintiff's  petition  and  found  by  the 
trial  court  are,  briefly  stated,  as  follows:  On  or  about 
the  30th  day  of  March,  1899,  the  plaintiff  and  defendant 
entered  into  an  oral  agreement  by  which  the  defendant 
was  to  furnish  all  the  money  necessary  to  conduct  the 
business  of  speculating  in  real  estate,  was  to  take  and 
hold  in  his  own  name  the  title  to  such  land  as  should  be 
purchased  until  the  same  could  be  sold  at  a  fair  and  rea- 
sonable profit  above  the  original  investment,  and  he  was 
then  to  convey  the  same  to  the  purchasers.  It  was  agreed 
that  the  plaintiff,  being  a  dealer  in  real  estate,  should  look 
for  and  procure  such  lands  as  in  his  judgment  could  be 
bought  and  sold  again  at  a  profit,  should  cause  the  title 
thereto  to  be  conveyed  to  the  defendant,  should  seek  for 
and  procure  purchasers  for  such  lands,  and  should  sell  the 
same  when  a  profit  could  be  realized  upon  the  original 
investment.  He  was  also  to  have  the  general  oversight, 
care  and  management  of  such  real  estate  as  might  be 
bought  and  sold.  He  was  to  attend  to  renting  the  same, 
and  to  threshing,  dividing  and  marketing  the  crops  grown 
thereon ;  and  when  he  procured  a  purchaser  at  a  fair  and 
reasonable  profit  the  defendant  was  to  convey  the  lands  to 
such  purchaser,  and  the  proceeds  of  the  sales  were  to  be 
divided  ajs  follows:  The  defendant  to  be  paid  the  amount 
of  his  original  investment;  the  remainder,  together  with 
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the  income  from  the  land,  was  to  be  equally  divided  be- 
tween the  plaintiff  and  defendant,  after  deducting  taxes 
and  expenses.  It  appears  that  in  pursuance  of  the  agree- 
ment the  plaintiff  purchased  two  tracts  of  land;  one  known 
as  the  Stangland  farm,  and  the  other  as  the  Copson  land, 
and  had  them  conveyed  by  good  and  sufficient  title  to  the 
defendant;  that  he  thereupon  took  charge  of  the  property, 
rented  it,  improved  the  Copson  farm  by  hauling  *  about 
100  loads  of  manure  thereon;  that  he  looked  after  the 
division  of  the  crops,  and  finally,  a  short  time  before  this 
action  was  commenced,  procured  purchasers  therefor  at 
fair  and  reasonable  prices,  at  a  good  profit  over  the  orig- 
inal investment,  and  demanded  that  the  defendant  should 
convey  said  real  estate  to  such  purchasers.  The  defendant 
refused  to  comply  with  this  request,  and  refused  to  pay  the 
plaintiff  his  share  of  the  profits  which  could  have  been 
realized  upon  such  proposed  sales. 

It  appears  that  contracts  of  this  kind  have  been  quite 
uniformly  upheld  by  the  courts  of  this  country.  In  Carr 
V.  Leavittf  54  Mich.  540,  the  facts  were  similar  to  those  in 
the  case  at  bar.  There  the  defendant,  desiring  to  pur- 
chase certain  lots  in  the  city  of  Detroit,  procured  the  serv- 
ices of  the  plaintiff  in  bringing  about  such  purchase,  and 
it  was  agreed  that  the  plaintiff  should  employ  his  time 
and  services  in  and  about  the  purchase  of  said  property 
at  a  price  fixed  between  the  plaintiff  and  defendant,  and  in 
and  about  the  management  of  said  property;  that  the  de- 
fendant would  furnish  the  means  necessary  to  make  the 
purchase,  and  upon  the  sale  and  disposition  of  the  prop- 
erty so  purchased  the  defendant  would  pay  the  plaintiff 
one-half  the  profits  realized  upon  the  sale  over  and  above 
the  price  paid  therefor.  The  plaintiff  performed  the  serv- 
ices, and  purchased  the  property  for  |37,000,  which  was 
the  price  agreed  upon.  The  property  was  conveyed  to  the 
defendant,  and  later  on  was  sold  for  f 52,000,  and  the  de- 
fendant, on  demand,  refused  to  account  to  or  pay  the  plain- 
tiff one-half  of  the  profits  realized  on  the  sale.  It  was 
admitted  that  the  alleged  contract  was  not  in  writing,  and 
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the  defendant  took  the  objection  that  the  contract  was  void 
under  the  statute  of  frauds.  The  trial  judge  held  the  ob- 
jection well  taken,  and  directed  a  verdict  for  the  defendant. 
The  case  was  appealed  to  the  supreme  court  and  upon  the 
foregoing  facts  Cooley,  Chief  Justice,  speaking  for  the 
court,  said: 

"If  the  contract  the  plaintiff  relied  upon  was  within  the 
statute,  it  must  have  been  because  it  contemplated  a  pur- 
chase and  then  a  sale  of  certain  lands.  But  the  plaintiff 
was  to  be  neither  purchaser  nor  seller,  and  the  contract 
did  not  contemplate  that  in  any  contingency  an  interest 
in  the  land  was  to  be  conveyed  to  or  vested  in  him.  It  con- 
templated only  that  in  a  certain  event  the  plaintiff  should 
ireceive  a  share  of  the  moneys  that  a  sale  of  the  land  should 
bring.  His  interest  was  therefore  in  these  moneys,  and 
not  in  the  land  itself.  And  tiie'moneys  were  to  be  payable 
to  him  in  consideration  of  services  performed.  The  profits 
on  the  two  trades,  to  be  brought  about  by  the  plaintiff, 
were  to  be  taken  as  the  measure  of  compensation,  instead 
of  any  other  that  might  have  been  agreed  upon.  This 
surely  was  not  a  contract  *for  the  sale  of  any  lands  or  anj 
interest  in  lands,'  within  the  meaning  of  the  statute  of 
frauds.  How.  St,  sec.  6181.  That  statute  contemplates 
a  transaction  between  parties  contracting  with  each  other 
as  principals;  and  this  was  not  such  a  transaction.  In 
this  case  plaintiff  as  agent  undertook  to  perform  for  the 
defendant  certain  services,  and  the  defendant  undertook 
to  make  a  compensation  tiierefor,  the  amount  of  which 
should  be  contingent  on  the  value  of  the  services.  It  was 
assumed  in  Bunnel  v.  Taintor^s  Adm/Vj  4  Conn.  568,  that 
such  a  contract  was  not  within  the  statute,  and  there  are 
many  express  adjudications  to  the  same  effecf 

We  approve  of  the  rule  announced  in  that  case,  and  the 
reasoning  of  the  learned  chief  justice  supporting  it.  As  be- 
fore stated,  nearly  all  of  the  courts  of  this  country  have  up- 
held contracts  like  the  one  here  in  question.  Some  of  them 
on  the  ground  that  the  contract  is  one  of  partnership  for 
the  purpose  of  speculating  in  real  estate;  others  holding 
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that  the  contract  is  one  for  profit-sharing  only;  and  still 
others,  on  the  ground  of  compensation  for  services,  as  set 
forth  in  the  opinion  just  quoted  from.  Richards  v.  Grin- 
nellj  63  la.  44 ;  Brosnan  v.  McKee^  63  Mich.  454 ;  ^nyder  v. 
Wolford,  33  Minn.  175. 

It  is  further  contended  that  an  affirmance  of  the  judg- 
ment of  the  trial  court  commits  us  to  a  rule  inconsistent 
with  our  last  opinion  in  Norton  v.  Brinkj  75  Neb.  575.  It 
seems  clear,  however,  tfiat  such  is  not  the  case,  for  the  two 
cases  are  easily  distinguishable.  In  Norton  v.  Brink,  to 
avoid  the  statute  of  frauds,  it  was  alleged  that  by  the  con- 
tract the  land  in  question  was  to  be  purchased  in  partner- 
ship, and  held  for  joint  profit  by  the  plaintiff  and  defend- 
ant. Nothing  was  said  as  to  when  it  should  be  sold,  if  at 
all.  It  appears  that  Brink  purchased  the  land  himself, 
paid  the  full  consideration  therefor,  took  the  title  in  his 
own  name,  and  died  without  having  sold  it.  His  son,  who 
inherited  his  estate,  sold  the  land  at  a  profit,  and  suit  was 
brought  against  him  to  declare  a  resulting  trust  and  for  an 
accounting  as  to  the  proceeds  of  the  sale.  It  was  there 
held  that  the  facts  did  not  create  the  relation  of  partner- 
ship, and  as  the  plaintiff  had  contributed  nothing  to  the 
enterprise,  and  had  paid  no  part  of  tjie  purchase  price,  no 
resulting  trust  arose  in  her  favor. 

In  the  case  at  bar  the  plaintiff  makes  no  claim  to 
an  interest  in  the  land;  neither  does  he  allege  the 
existence  of  a  partnership..  His  claim  is  based  on  his 
right  to  recover  one-half  of  the  net  profits  of  the 
transaction  as  his  compensation  for  his  seiTices  con- 
tributed to  the  joint  enterprise.  His  evidence  not 
only  sustains  this  claim,  but  the  defendant  has  in 
two  letters  written  by  himself  to  the  plaintiff  acknowl- 
edged the  existence  of  such  claim;  and  those  letters 
were  properly  received  in  evidence  against  him.  In  one 
of  them  he  says:  "Yes,  Parrott,  I  always  keep  my  word. 
You  are  to  have  on«-half  the  profits  in  the  above  farm  when 
sold,  and  the  same  in  the  Copson  farm.  Of  course,  this  is 
after  the  expenses  are  deducted,  provided  the  income  on 
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them  does  not  meet  expenses.'^  In  the  other  letter,  among 
other  things,  he  said :  "We  must  get  all  we  can  out  of  the 
place  until  a  good  price  is  given  for  it/*  This  is  a  case 
where  the  establishing  of  the  debt  does  not  involve  the  es- 
tablishing of  an  interest  in  the  land  itself.  And,  when  the 
action  concerns  only  the  purchase  money  for  the  execution 
of  the  conveyances,  of  course  the  promise  does  not  seek  to 
create  a  trust,  and  is  enforceable.  Harris  v.  Roberts^  12 
Neb.  631 ;  Cameron  v.  Nelson,  57  Neb.  381 ;  Ldnscott  v.  Mc- 
Intire,  15  Me.  201;  Hess  v.  Fox,  10  Wend.  (N.  Y.)  436; 
Snyder  v.  Wolf  or  d,  supra;  Smith  v,  Putnam,  107  Wis.  155. 
For  the  foregoing  reasons,  we  are  satisfied  that  our  for- 
mer conclusion  on  this  point  was  right.  As  the  foregoing 
are  the  only  questions  presented  for  our  consideration  on 
the  rehearing,  our  former  judgment  is  adhered  to. 

Affirmed. 


American  Bonding  Company  v.  Fred  Heye  et  al. 

Filed  Mat  3,  1906.    No.  14,249. 

Supersedeas  Bonds:  LiABiiiiTY  of  Surety.  In  the  absence  of  fraud  or 
mistake,  or  of  some  circumstances  working  an  estoppel,  a  surety 
upon  a  supersedeas  bond  can  be  held  only  for  consequences  of  the 
proceeding  in  which  the  instrument  was  given. 

Error  to  the  district  court  for  Otoe  county :  Paul  Jbs- 
SEN,  Judge.     Reversed  with  directions. 

Hall  d  Stout  and  E.  Wakeley,  for  plaintiff  in  error. 

John  C,  Watson,  contra. 

Ambs,  C. 

The  defendants  in  error,  Heye  and  others,  successfully 
prosecuted  in  the  district  court  for  Otoe  county  an  action 
against  P.  R.  E.  E.  Linton  and  A.  P.  Linton  to  quiet  title 
and  possession  in  the  former,  of  a  tract  of  land  lying  in 
that  county.  For  the  purpose  of  obtaining  a  review  of  that 
judgment  by  this  court,  the  Lintons,  as  principals,  and  the 
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American  Bonding  Company  of  Baltimore,  as  surety,  ex- 
ecuted and  filed  with  the  clerk  of  the  district  court  a  bond 
in  the  penal,  sum  of  f  100,  reciting  the  judgment,  in  sub- 
stance, and  concluding  with  the  following  as  its  condition. 
"That  the  judge  of  the  court  fixed  the  amount  of  the  super- 
sedeas bond  at  flOO;  that  the  above  obligation  is  given  in 
pursuance  of  said  order,  and  upon  all  the  condilions  pro- 
vided by  law  for  such  bonds  required  to  be  given  upon  ap- 
peal; the  said  American  Bonding  Company  of  Baltimore 
hereby  obligated  itself  to  pay  any  portion  of  the  above  obli- 
gation fixed  by  the  court,  which  may  be  required  of  it,  for 
any  violation  of  the  provisions  of  said  bond  or  the  pro- 
visions of  the  law  required  in  such  bond  hereby  incorpo- 
rated by  reference.''  Shortly  after  the  giving  of  th€  fore- 
going bond  the  Lihtons  prosecuted  a  petition  in  error  in 
this  court,  which  resulted  in  an  affirmance  of  the  judgment 
of  the  Otoe  county  court,  and  thereupon  they  sued  out  a 
writ  of  error  from  the  supreme  court  of  the  United  States, 
and  for  the  purpose  of  effecting  a  supersedeas  they,  as 
principals,  and  the  bonding  company,  as  surety,  executed 
and  filed  with  the  clerk  of  this  court  a  bond  in  the  penal 
sum  of  f 500,  reciting,  in  effect,  that  it  was  given  as  a 
supersedeas  of  a  judgment  rendered  by  the  circuit  court  of 
the  United  States  for  the  district  of  Nebraska,  pending  the 
prosecution  of  a  writ  of  error  to  reverse  such  judgment 
from  the  supreme  court  of  the  United  States.  Afterwards 
such  proceedings  were  had  in  the  last  named  court  that 
the  judgment  of  this  court  was  affirmed.  This  action  was 
b^un  in  the  county  court  of  Otoe  county  by  the  obligees 
named  in  said  bonds  against  the  surety  alone  to  recover 
the  amount  of  costs  taxed  against  the  plaintiffs  in  error, 
the  Lintons,  in  this  court  and  in  the  supreme  court  of  the 
United  States.  There  was  a  judgment  for  the  plaintiff  in 
the  county  court,  which  was  affirmed  in  a  proceeding  in 
error  in  the  district  court,  and  from  the  judgment  of 
affirmance  the  present  proceeding  is  prosecuted. 

The  petition  recites  the  facts  substantially  as  above  re- 
lated, and  does  not  aver  that  at  any  time  before  the  be- 
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ginning  of  this  suit  the  bonding  company  knew  or  had 
notice,  actual  or  constnictive,  that  the  instrument  first 
described  was  used,  or  was  intended  or  contemplated  to  be 
used,  as  a  means  of  superseding  the  judgment  in  Otoe 
county  pending  a  proceeding  in  error  in  this  court^  or  that 
the  instrument  secondly  described  was  used,  or  intended  or 
contemplated  to  be  used,  as  a  means  of  superseding  any 
judgment  of  this  court  under  any  circumstances.  It  can 
scarcely  be  necessary  to  cite  authorities  or  to  adduce  rea- 
sons for  holding  that  such  a  petition  does  not  contain  facts 
constituting  a  cause  of  action.  The  latter  mentioned  in- 
strument appears  to  be  entirely  foreign  to  the  litigation  in 
which  it  was  attempted  to  be  used,  and  the  most  that  can  be 
said  of  the  former  one,  even  if  so  much  can  be  said,  which 
is  doubtful,  is  that  it  was  intended  to  be  used  in  the  prose- 
cution of  an  appeal  to  this  court,  and  it  is  quite  evident  that 
one  might  be  willing  to  be  surety  in  an  appeal  in  which 
there  would  be  a  trial  of  the  cause  de  novo  and  upon  its 
merits,  who  would  decline  absolutely  to  be  sponsor  for  a 
prosecution  confined  to  allegations  of  errors  committed  by 
the  lower  court  in  the  progress  of  the  trial.  It  is  plain 
that,  in  the  absence  of  fraud  or  mistake  or  of  some  circum- 
stances working  an  estoppel,  a  surety  upon  a  supersedeas 
bond  can  be  held  only  for  consequences  of  the  proceeding 
in  which  the  instrument  purports  to  have  been  given. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  reversed  and  the  cause  remanded,  with 
instructions  to  that  court  to  reverse  the  judgment  ^f  the 
county  court  and  proceed  according  to  law. 

Oldham  and  Epperson,  C50.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded,  widi  instnic- 
HoBB  to  that  court  to  reverse  the  Judgm^t  of  the  county 
court  and  proceed  according  to  law. 

BBVBBSm. 

36 
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John  B.  Hageman  v.  Estate  op  Enos  S.  Powell. 

Filed  BUt  3,  1906.    No.  14,280. 

Witnesses :  Competency.  One  who  has  a  direct  legal  Interest  as  one 
of  several  Joint  heirs  or  colegatees  in  an  action  against  a  rep- 
resentative of  a  deceased  person  is  not  rendered  by  the  statute 
incompetent  to  testify  as  to  transactions  and  conversations  be- 
tween the  deceased  and  an  adverse  party  in  whose  alleged  right* 
claim  or  demand  the  witness  has  no  interest. 

Error  to  the  district  court  for  Gage  county :  Albert  H. 
Babgogk,  Judge.    Reversed. 

R.  W.  Sabin,  for  plaintiff  in  error. 

Sackett  d  Spafford,  contrtL 

< 

Ames,  G. 

Enos  S.  Powell  died  leaving  several  heirs  at  law,  who  are 
also  joint  residuary  legatees  under  his  will,  and  among 
whom  was  Mrs.  Hageman,  wife  of  the  plaintiff,  who  is 
plaintiff  in  error  herein.  For  several  years  immediately 
preceding  his  death  he  had  been  a  member  of  the  household 
of  the  plaintiff,  who  filed  in  the  county  court  a  claim  for 
the  reasonable  value  of  his  board  and  lodging.  From 
an  order  of  the  county  court  thereon  there  was  an  appeal 
to  the  district  court,  where  a  petition,  alleging  the  claim, 
was  put  in  issue  by  answer  and  the  cause  prosecuted  to 
trial..  Upon  the  trial  the  plaintiff  made  offers  of  proof, 
by  his  wife  as  a  witness,  both  of  which  were  objected  to 
and  both  of  which  the  court  excluded:  First,  that  she 
overheard  a  conversation  between  the  deceased  and  her 
husband  with  reference  to  the  former  making  his  home 
with  the  latter  and  paying  therefor;  and,  second,  that 
shortly  before  the  death  of  her  father  she  had  a  conversa- 
tion with  him  in  which  he  admitted  having  promised  to 
pay  her  husband  for  the  services,  to  recover  for  which  the 
claim  is  prosecuted.  There  was  a  judgment  for  the 
defense,  from  which  the  plaintiff  prosecutes  error. 
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The  only  questions  involved  are  as  to  the  propriety  of 
the  rulings  of  the  court  upon  the  foregoing  offers  of  testi- 
mony. Section  329  of  the  code  enacts  that  "no  person  hav- 
ing a  direct  legal  interest  in  the  result  of  any  civil  action 
or  proceeding,  when  the  adverse  party  is  the  representative 
of  a  deceased  person,  shall  be  permitted  to  testify  to  any 
transaction  or  conversation  had  between  the  deceased  per- 
son and  the  witness."  Mrs.  Hageman  has  a  direct  legal 
interest  in  the  result  of  the  suit,  because,  if  her  husband 
succeeds,  a  satisfaction  of  his  claim  will  diminish  her 
distributive  share  of  her  father's  estate.  But  is  she  a 
party,  or  interested,  adverse  to  the  legal  representative 
of  the  deceased  in  such  sense  that  her  testimony  is  excluded 
by  the  statute?  A  somewhat  similar  question  was  before 
this  court  and  answered  in  the  negative  in  Parker  v. 
Wells,  68  Neb.  647.  The  decision  in  that  case  professedly 
followed  and  was  founded  upon  the  opinion  in  Wylie  v. 
Charlton,  43  Neb..  840,  from  which  a  lone  excerpt  was 
quoted.  After  an  extended  discussion  the  latter  men- 
tioned opinion  concludes,  upon  that  branch  of  the  case, 
with  the  following  as  a  summing  up  of  the  results  of 
reasons  and  authorities  upon  the  subject : 

"Having  in  view  the  common  law  as  to  competency,  and 
the  mischief  which  this  statute  sought  to  prevent,  it 
should  be  construed  as  if  it  read  that  no  person  having  a 
direct  legal  interest  in  the  result  of  an  action  shall  be  per- 
mitted to  testify,  when  the  party  interested  adversely  to 
the  witness'  interest  is  the  representative  of  a  deceased 
person," 

It  is  clear  that  the  statute  so  read  would  not  exclude 
the  testimony  offered  on  the  trial  of  this  case.  But 
intermediate  between  the  two  cases  cited  is  the  opinion 
of  this  court  by  former  Chief  Justice  Norval  in  Kroh  v. 
HeinSy  48  Neb.  691,  which  is  claimed  to  be  inconsistent 
with  them.  But  the  writer  thereof  cannot  be  supposed 
to  have  been  forgetful  of  Wylie  v.  Charlton,  supra,  which 
he  cites  with  approval,  and  without  an  attempt  to  dis- 
tinguish or  discriminate  between  it  and  the  decision  which 
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he  himself  was  announcing.  So  that  it  does  not  appear 
that  he  regarded  the  two  opinions  as  being  in  mutual 
conflict,  nor  were  they  necessarily  so.  In  Kroh  v.  Heins^ 
Mrs.  Heins,  who  was  one  of  several  plaintiffs  in  the 
lower  court  and  whose  testimony  it  was  held  should  have 
been  excluded,  was,  or  alleged  herself  to  be,  the  sole  trustee 
and  owner  of  the  legal  title  of  the  choses  in  action  which 
were  the  subject  of  the  suit  and  concerning  the  owner- 
ship of  which  she  testified  respecting  transactions  and 
conversations  had  between  herself  and  the  deceased,  of 
whom  she  and  the  other  plaintiffs  were  joint  heirs,  which 
testimony  tended  to  support  her  own  legal  title  as 
trustee  and  the  beneficial  ownership  of  the  defendants 
who  were  her  own  children.  The  court  held  that,  although 
she  might  waive  her  incompetency  so  far  as  it  affected 
herself  alone,  she  could  not  waive  it  on  behalf  of  her 
coplaintiflfs,  and  that,  though  she  had  legal  interests  on 
both  sides  of  the  controversy,  the  court  would  not  weigh 
them  for  the  puri)ose  of  attempting  to  ascertain  the  prepon- 
derancy,  citing  to  this  point  Wylie  v.  Charlton,  supra.  We 
conclude  from  the  foregoing  considerations  that  the  con- 
struction of  the  statute  announced  in  Wylie  v.  Charlton, 
supra,  ought  now  to  be  regarded  as  the  settled  law  in  this 
state,  and  since  Mrs.  Hageman  has  no  interest  in  this  con- 
troversy adverse  to  that  of  her  coheirs  and  legatees  of  the 
estate  of  her  deceased  father,  she  is  not  incompetent  to  give 
the  testimony  offered  on  the  trial. 

For  these  reasons,  we  recommend  that  the  judgment  of 
the  district  court  be  reversed  and  a  new  trial  granted. 

Oldham  and  Epperson,  CC,  concur. 

By  the  Ck)urt:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed  and  a  new  trial  granted. 

Bevehsbd. 
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David  Otto  bt  al.  v.  Geoegb  Coneoy  et  al. 

Filed  BUt  Z,  1906.    No.  14,300. 

Highways:  YACATme:  Discretion  of  Countt  Boabd.  The  decision 
of  the  necessity  or  expediency  of  establishing,  maintaining  or 
Tacating  a  public  road  is  committed  exclusiyely  to  county  boards 
and  other  like  legislative  and  governmental  agencies,  and  is  not 
subject  to  Judicial  review. 

Ebbob  to  the  district  court  for  Buffalo  county:    Bbuno 
O.  HosTBTLEB,  JUDGE.    Affirmed. 

Homer  d  Earner,  for  plaintiffs  in  error. 

H.  M.  Sinclair,  contra.  ^ 

Ames,  O. 

A  certain  public  road  in  Buffalo  county  intersected  a 
section  line  at  .two  points,  and  between  those  two  places 
traversed  two  adjoining  quarter  sections  of  land.    A  suf- 
ficient number  of  freeholders,  having  the  qualifications  re- 
quired by  the  statute,  presented  to  the  county  board  a  pe- 
tition praying  for  a  vacation  of  the  road  between  these  two 
points  of  intersection,  and  the  connection  of  such  points 
by  the  opening  and  working  of  a  statutory  road  along  the 
section  line.    A  large  number  of  residents  of  the  county, 
none  of  them  living  or  owning  property  between  the  places 
of  intersection,  or  along  the  line  either  of  the  statutory 
road  or  of  that  portion  of  the  old  road  proposed  to  be  va- 
cated, filed  a  remonstrance  against  the  action  prayed  in 
the  petition,  the  gist  or  substance  of  which  is  the  following: 
"This  road  has  been  traveled  by  the  public  for  29  years 
and  is  one  of  the  main-traveled  roads  leading  into  the  vil- 
lage of  Shelton,  and  is  now  a  good  road  for  hauling  heavy 
loads  over.    Realizing  that  the  change  as  contemplated  by 
your  honorable  body  will  require  a  great  expense  if  the  new 
road  is  put  in  good  condition  to  travel,  and  that  such 
contemplated  change  will  work  a  great  hardship  upon 
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the  farmers  who  are  now  compelled  to  travel  it,  and  that 
many  of  them  will  be  compelled  to  go  elsewhere  to  trade, 
thus  working  a  great  injury  to  the  business  interests  of 
the  village  of  Shelton,  we  desire  to  protest  against  the  pro- 
posed changing  of  said  road  as  contemplated  by  your  hon- 
orable body  and  petition  that  said  road  be  left  as  it  now  is." 
The  county  board  rejected  the  remonstrance  and  granted 
the  petition,  as  did  also  the  district  court  to  which  the 
matter  was  carried  by  proceedings  in  error,  and  from 
the  judgment  of  affirmance  in  the  district  court  error  is 
prosecuted  here. 

There  was  a  considerable  volume  of  evidence  taken 
before  the  county  board  and  preserved  in  a  bill  of  excep- 
tions, from  a  clear  preponderance  of  which,  as  counsel 
for  remonstrants  contend,  it  is  made  to  appear  that  the 
action  of  the  county  board  was  impolitic  and  unwise 
because  the  section  line  road  is  rough  and  hilly,  requiring 
the  expenditure  of  a  large  sum  of  public  funds  to  render 
it  passable,  while  the  part  of  the  road  proposed  to  be 
vacated  is  comparatively  level  and  smooth,  so  that  travel 
thereon  is  more  expeditious  and  heavier  loads  can  be 
hauled  over  it  than  upon  the  former,  even  after  it  shall 
have  received  all  practicable  improvement.  But  we  con- 
cur in  the  opinion  of  the  learned  judge  of  the  district 
court,  expressed  in  special  findings  and  entered  upon  the 
record,  that  these  are  matters  calling  for  the  exercise  of 
administrative  rather  than  judicial  discretion  and  are  not 
the  subject  of  review  by  the  courts.  The  case  before  us 
illustrates  the  truth  of  this  projwsition  so  clearly  as  to 
amount  to  a  demonstration  and  to  obviate  the  necessity  of 
extended  argument  or  the  citation  of  authority.  No 
error  of  procedure  is  complained  of  or  iminted  out.  If 
the  district  court  had  reversed  thc^  order  sought  to  be 
reviewed  it  is  not  presumable  that  a  different  state  of 
facts  would  have  been  made  to  appear  upon  a  reexamina- 
tion of  the  questions  involved,  so  that  the  order  of  reversal 
would  have  had  no  practical  force,  unless  it  should  have 
been  accompanied  by  a  mandate  requiring  the  county 
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board  to  rescind  its  order  and  enter  in  lieu  thereof  one 
upholding  the  remonstrance  and  denying  the  petition,  at 
least  with  respect  to  the  yacation  of  the  old  road.    No  pe- 
tition was  needed  for  the  opening  of  the  statutcirj  or  sec- 
tion line  road.    There  must  be  a  finding  that  th(^  public 
good  requires  such  action,  but,  with  respect  to  the  order  by 
the  county  board  with  reference  to  the  utilization  thereof 
there  is  no  procedure  subject  to  judicial  review  or  in  the 
couite  of  which  any  error  could  have  been  committed;  there 
being  involved  no  claim  by  property  owners  for  damages. 
Barry  v.  Deloughrey,  47  Neb.  354.     It  is,  indeed,  repre- 
sented in  the  remonstrance  and  argued  by  counsel  that  cer- 
tain objectors  who  are  residents  and  property  owners  in 
the  village  of  Shelton,  and  elsewhere  in  the  county  at  vary- 
ing distances  from  the  vicinity  of  the  proposed  change  in 
the  route  of  travel,  will  suffer  considerable  indirect  pecu- 
niary damages  on  account  of  the  diminution  of  their  trade 
and  the  depreciation  of  the  value  of  their  lands  which,  it  is 
alleged,  will  be  occasioned  by  such  change  and  consequent 
impairment  of  the  highway.    But  no  claims  for  any  such 
damages  were  presented  to  the  county  board,  or  if  any  were 
so  presented  the  action  of  the  board  thereon  is  not  com- 
plained of  in  this  proceeding.    It  will  be  seen,  therefore, 
that  an  order  of  reversal,  for  the  reason  urged  by  plain- 
tiffs  in    error,    will    be   nothing    more    nor    less    than 
the   assumption    by    the    court    of   the    ordinary    func- 
tions of  the  county  board  with  respect  to  the  general 
administration  of  the  road  law.    It  is  quite  clear  that 
neither   the   statute   nor   the   constitution    intended   to 
confer  any  such  power  or  duty  upon  the  courts.    On  the 
contrary   it  is  quite  certain,  both  upon  principle  and 
authority,  that  the  decision  of  the  necessity  or  expediency 
of  establishing,  maintaining  or  vacating  a  public  road 
is  committed   exclusively   to   county   boards   and   other 
like  legislative  and  governmental  agencies,  and  is  not 
subject  to  judicial  review.    Butte  County  v,  Boydston,  11 
Pac,  (Cal.)  781;  Sherman  v.  Buick,  32  Cal.  242;  Vedderv. 
Marion  County,  28  Or.  77,  86  Pac.  461;  Commissioners 
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Court  V.  Bowie,  84  Ala.  461;  Tiedt  v.  Carstensen,  61  la. 
334 ;  Howard  v.  Board  of  Supervisors,  54  Neb.  325. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Eppbeson,  C,  concurs. 

OifiHAUf  G.,  not  sitting. 

By  the  Court :  For  the  reasons  stated  in  the  for^[oing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be 

Affibbcbd* 


Nblsb  Andresen  v.  Balthas  Jetteb  bt  al. 

Fmaf  Mat  3,  190G.    No.  14,306. 

1.  Trial.    It  to  not  error  for  the  court  to  omit  to  submit  to  the  Jury 

eyidenoe  in  support  of  a  cause  of  ^ctlon  not  set  forth  in  the 
pleadings  or  embraced  within  the  issues. 

2.  Evidence  examined,  and  held  to  Justify  a  peremptory  instruction  to 

return  a  verdict  for  the  defendants. 

Error  to  the  district  court  for  Douglas  county :  Lbb  S. 
EsTELLBy  Judge.    Affirmed. 

E.  W.  Bimeral,  for  plaintiff  in  error. 

51.  B.  Ritchie,  contra.  ^ 

Ambs,  0. 

This  is  a  joint  action  against  Balthas  Jetter,  a  saloon- 
keeper, and  Theodore  Jorgensen,  his  barkeeper,  and  two 
other  persons  who  are  sureties  upon  the  liquor  bond  of  the 
former  to  recover  damages  for  an  all^^  assault  by  Jorgen- 
sen upon  the  plaintiff,  none  of  the  other  defendants  being 
present  or  cognizant  of  it.  The  evidence  is  very  brief  and 
without  conflict.  The  plaintiff  was  in  the  saloon  where  he 
had  been  drinking  to  some  d^ree  of  intoxication,  it  does 
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not  appear  how  great,  but  evidently  falling  a  great  deal 
short  of  incapacitation  either  mental  or  physical.  While 
there  he  fell  into,  an  altercation  with  the  barkeeper  in 
which  he  used  language  which  he  says  provoked  the  assault 
complained  of,  but  which  he  testifies  he  would  have  used  if 
sober,  in  reply  to  certain  alleged  Insulting  remarks  by  Jor- 
gensen,  who  does  not  appear  to  have  been  intoxicated.  At 
the  cjnclusion  of  the  plaintiff ^s  evidence  the  court  directed 
il  verdict  for  tiie  defendants,  and  the  plaintiff  prosecutes 
error. 

Upon  this  showing  we  do  not  see  how  it  can  be  main- 
tained that  the  damages  alleged  were,  in  the  language  of  the 
statute,  "sustained  in  consequence  of  the  liquor  traffic.'* 
For  aught  that  api)ears  to  the  contrary  the  same  provoca- 
tive words  on  both  sides  might  have  been  used  and  have  had 
the  same  effect  at  any  time  and  any  place  when  and  where 
the  parties  should  have  met,  and  it  is  expressly  shown  that 
they  were  not  due  to  intoxication.  The  judgment  and  ver- 
dict are,  therefore,  unquestionably  correct  as  to  all  the  de- 
fendants except  Jorgensen  and  as  to  them  should  be 
affirmed. 

The  action  is  distinctly  and  unequivocally  in  contract, 
on  the  liquor  bond.  The  charge  is  that  the  liquor  dealer, 
by  and  through  Jorgensen  as  his  agent,  sold  and  gave  to  the 
plaintiff  intoxicating  liquors^  and  that  Jorgensen  also 
drank  such  liquors,  and  "that,  on  account  of  the  liquor  so 
drank  by  Jorgensen  and  this  plaintiff,  he,  the  said  Jorgen- 
sen, did  make"  the  assault  complained  of.  This  is  the  sole 
cause  of  action  set  out,  or  attempted  so  to  be,  in  the  peti- 
tion and,  as  we  have  seen,  there  was  a  total  failure  of  proof 
inits8upi>ort,  but  the  plaintiff  contends  that,  even  such  be- 
ing the  case,  there  was  sufficient  evidence  of  assault  by  Jor- 
gensen to  have  supported  a  recovery  against  him  in  a  com- 
mon law  action  in  tort,  and  that,  although  there  was  no 
^ound  of  action  against  the  other  defendants,  the  evidence 
ought  to  have  been  submitted  to  the  jury  against  him,  or  an 
instruction  to  return  a  verdict  against  him  ought  to  have 
been  giter  by  the  court.    The  brief  of  plaintiff  In  error  con- 


522  NEBRASKA  REPORTS.  [Vol.  76 


Hocb  Y.  Schlattan. 


tains  neither  argnment  nor  citation  in  support  of  this  con- 
tention and  we  are  satisfied  that  none  can  be  found.  The 
course  suggested  would  be  to  permit  a  recovery  upon  a 
cause  of  action  not  set  forth  in  the  pleadings  or  embraced 
within  the'  issues,  and  which  would,  therefore,  not  have 
been  disclosed  by  a  complete  record  so  as  to  operate  as  a 
bar  to  a  new  prosecution  for  the  same  cause. 

For  these  reasons,  it  is  recommended  that  the  judgment 
of  the  district  court  be  affirmed. 

Oldham  and  Epperson,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be 

A^FIBMBD. 


William  F.  Hoch  v.  Herman  C.  F.  Schlattan.       i 

Fqa>  Mat  3,  1906.    No.  14»330. 

Appeal:  Rbtiew.  The  mere  printing  of  an  assignment  of  error  in  a 
brief  without  comment,  and  without  statement  attempting  to 
show  why  or  for  what  reason  or  in  what  respect  the  trial  court 
erred,  is  not  sufficient  to  require  this  court  to  discuss  the  errors 
complained  of. 

Error  to  the  district  court  for  Douglas  counly :  How- 
ard Kennedy,  Jr.,  Judge,    Affirmed. 

.  Meyer 8  &  Ten  Eyck,  for  plaintiff  in  error. 

L.  D.  HolmeSy  W.  H.  Holmes  and  Nelson  G.  Pratt,, 
contra. 

Ames,  C. 

This  is  an  action  in  forcible  detainer  begun  in  justice's 
court  against  a  tenant  alleged  to  have  forfeited  his  lease 
by  nonpayment  of  rent.    There  was  a  judgment  for  the 
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plaintiff  in  the  justice's  court,  and  also  upon  appeal  in  the 
district  court,  and  from  the  latter  the  defendant  prosecutes 
error. 

The  cause  was  submitted  here  upon  briefs  without  oral 
argument.  There  seems  to  have  been  some  conflict  of  evi- 
dence with  reference  to  the  issue  of  default  in  payment  of 
rent,  which  the  jury  decided  in  fayor  of  the  plaintiff,  pre- 
sumably upon  proper  instructions.  The  brief  of  plaintiff 
in  error  contains  a  list  of  ten  assignments  of  error,  of 
which  the  following  are  samples:  "The.  court  erred  in  re- 
fusing to  give  the  first  instruction  asked  by  the  defendant." 
"The  court  erred  in  giving  paragraph  two  of  the  instruc- 
tions, on  his  own  motion.'*  But  why  or  for  what  reason  or 
in  what  respect,  in  the  opinion  of  counsel,  the  court  erred 
in  either  or  any  instance  the  brief  does  not  state,  and  in  the 
absence  of  such  a  statement  the  error,  if  any,  will  not  be 
considered  although  the  assignment  is  printed  in  the  brief. 
No  error  in  the  record  has  been  brought  to  our  attention, 
and  we  recommend  that  the  judgment  of  the  district  court 
be  affirmed. 

Oldham  and  Epperson,  CO.,  concur. 

By  the  Court:    For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


S.  F.  Harris  v.  Clarence  S.  Painb  bt  al. 

Filed  Mat  3,  1901.    No.  14,303. 
Petition  examined,  and  held  not  obnoxious  to  a  general  demurrer. 

Error  to  the  district  court  for  Lancaster  county:    Lin- 
coln Frost,  Judge.    Affirmed. 

J.  A.  Brown,  for  plaintiff  in  error. 

Wilson  d  Brown,  contra. 
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Oldham,  C. 

This  case  was  originally  instituted  before  a  Justice  of  the 
peace,  and  taken  by  appeal  to  the  district  court  for  Lan- 
caster county,  where  plaintiffs  filed  an  amended  petition 
alleging  that,  for  a  valuable  consideration,  defendant  had 
made,  executed  and  delivered  to  Jacob  North  &  Company  a 
contract  in  words  and  figures  as  follows :  " Jacoh  North  & 
Co.,  Publishers,  History  of  Nebraska,  J.  Sterling  Morton, 
Editor  in  Chief.— Lincoln,  Neb.,  Nov.  ^,  1901.— Messrs. 
Jacob  North  &  Co.:  You  are  hereby  requested  and 
authorized  to  prepare  and  reserve  for  me  one  copy  of  the 
History  of  Nebraska  which  I  agree  to  take  as  soon  as  com- 
pleted, and  for  which  I  agree  to  pay  to  you  or  to  your 
order  the  sum  of  twenty-five  dollars  (f25)  on  the  follow- 
ing terms,  viz:  Fifteen  dollars  (fl5)  on  demand;  the  bal- 
ance, ten  dollars.  (flO),  on  delivery  of  work  complete, 
this  work  to  be  bound  in  full  leather,  and  to  consist  of 
two  volumes  of  about  800  pages  each.  (Signed)  S.  P. 
Harris."  It  was  further  alleged  that  the  f  15  mentioned 
in  said  contract  had  been  due  and  owing  since  November 
9, 1901,  at  which  time  the  said  contract  was  duly  accepted 
by  Jacob  North  &  Company;  that  no  part  thereof  had 
been  paid;  that  the  contract  had  been  assigned  to  the 
plaintiffs  by  Jacob  North  &  Company  for  a  valuable  con- 
sideration; that  the  plaintiffs  had  made  demand  on  de- 
fendant for  payment  of  the  ?15  prior  to  the  bringing  of 
the  suit  Plaintiffs  prayed  judgment  for  f  15  and  interest. 
Defendant  demurred  to  the  amended  petition,  and  the 
demurrer  was  overruled  by  the  court  Defendant  elected 
to  stand  on  the  demurrer,  and  judgment  was  rendered  a^ 
prayed  for  in  the  petition.  To  reverse  this  judgment 
defendant. brings  error  to  this  court 

The  only  question  involved  is  as  to  whether  plaintiffs^ 
petition  is  obnoxious  to  a  general  demurrer.  The  written 
instrument  on  which  the  action  is  based  is  an  order  for  a 
copy  of  the  "History  of  Nebraska."    This  order,  when 
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signed  by  the  defendant  and  accepted  by  Jacob  North  & 
Company,  became  a  valid  and  binding  contract  between 
the  parties.  The  petition  alleges  that  the  order  was 
accepted  by  Jacob  North  &  Company.  It  is  trne  that  it  is 
not  alleged  in  the  petition  that  the  work  was  prepared 
and  reserved  for  defendant's  nse,  and  it  is  urged  in  defend- 
ant's brief  that  without  such  allegation  the  statement  in 
the  petition  that  the  order  was  duly  accepted  is  a  mere  con- 
clusion of  law  and  not  an  all^ation  of  fact.  While  the 
petition  is  in  no  sense  an  accurate  model  of  pleading,  yet, 
SB  against  a  general  demurrer,  the  allegation  that  the 
order  was  accepted  is  sufficient  If  defendant  desired  to 
be  informed  as  to  what  action  Jacob  North  &  Company 
had  taken  to  indicate  an  acceptance  of  the  order,  she 
should  have  assailed  the  petition  by  motion,  and  not  by 
demurrer.  And  again,  if  the  consideration  of  the  contract 
has  absolutely  failed  by  reason  of  the  refusal  or  neglect  of 
Jacob  North  &  Company  to  prepare  the  work  and  resare 
it  for  defendant,*  such  fact  should  have  been  pleaded  by 
answer.  The  petition  shows  the  signing  of  the  order  by 
defendant  and  its  acceptance  by  Jacob  North  &  Company, 
and  the  terms  of  the  contract  alleged  upon  provided  for 
the  payment  of  fl5  on  demand,  when  the  order  was 
accepted. 

It  is  urged,  further,  that  the  very  nature  of  the  order 
shows  on  its  face  that  it  is  not  assignable,  on  the  well- 
established  proposition  that  executory  contracts  which 
stipulate  solely  for  special  personal  service,  skill  or  knowl- 
edge are  not  assignable  If  the  petition  had  shown  that 
the  work  of  editing  the  book  was  to  be  done  by  some  other 
than  the  editor  named  in  the  contract,  Honorable  J.  Ster- 
ling Morton,  there  would  be  much  weight  in  this  conten- 
tion, but  the  mere  mechanical  work  of  printing  and  bind- 
ing a  book  is  not,  at  least  on  its  face,  of  such  personal 
character  as  to  prevent  the  contract  from  being  assigned. 
If  there  was  any  reason  of  a  personal  nature  why  defend- 
ant was  induced  to  subscribe  for  this  book  on  the  as- 
surance that  it  would  be  bound  and  printed  by  Jacob 
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North  &  Company^  and  no  one  else,  such  fact  should  haye 
been  made  to  appear  by  answer. 

It  is  urged  that  the  court  erred  in  permitting  plaintiffs 
to  amend  their  petition  filed  before  the  justice  of  the 
peace  by  inserting  the  allegation  that  a  demand  was 
made  for  the  f  15  before  suit  was  instituted.  This  objec- 
tion cannot  be  raised  by  general  demurrer  to  the  amended 
petition,  and,  even  if  it  were  raised,  it  is  without  merit,  as 
the  amendment  in  nowise  changed  the  cause  of  action 
alleged  upon  in  the  magistrate's  court 

We  therefore  conclude  that  the  petition  on  its  face 
states  a  good  cause  of  action,  as  against  a  general  de- 
murrer, and  we  recommend  that  the  judgment  of  the 
district  court  be  affirmed. 

Ames  and  Eppeeson,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

•         Affirmed. 


Marlin  C.  Young,  appellee,  v.  Sarah  C.  Figo  bt  al., 

appellants, 

Filed  May  3,  1906.    No.  14,319. 

Execution  Sale:  Notice.  In  a  sale  of  real  estate  on  execution  under 
the  provisions  of  section  497  of  the  code,  notice  of  the  sale  must 
be  published  during  thirty  days  before  the  date  of  the  sale. 
Miller  V,  Lefever,  10  Neb.  77,  followed  and  approved. 

Appeal   from   the  district   court   for    Sarpy    county: 
George  A.  Day,  Judge.    Reversed  with  directions. 

George  A,  Maguey  and  E.  S.  Nickerson,  for  appellanta 

A.  E.  Langdon,  contra. 

Oldham,  C. 

This  is  an  appeal  from  a  confirmation  of  a  sale  in  a 
mortgage  foreclosure  proceeding.     The  objection  urged 
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against  the  regularity  of  the  sale  was  that  notice  of  the 
sale  was  not  published  for  thirty  days  before  the  day  of 
the  sale.  'It  appears  from  the  afladavit  of  the  publisher 
that  the  first  publication  of  the  notice  was  made  Decem- 
ber 15, 1904,  and  the  sale  was  had  on  January  14,  1905,  or 
on  the  30th  day  of  the  notice.  Section  497  of  the  code  pro- 
vides: ^^Lands  and  tenements  taken  in  execution  shall 
not  be  sold  until  the  officer  causes  public  notice  of  the 
time  and  place  of  the  sale  to  be  given,  for  at  least  30  days 
before  the  day  of  sale.'^  This  section  also  provides :  "All 
sales  made  without  such  advertisement  shall  be  set 
aside,  on  motion,  by  the  court  to  which  the  execution  is 
returnable.*'  This  section  of  the  statute  has  been  fre- 
quently construed  by  this  court,  beginning  with  the  case 
of  Miller  v.  Lefever,  10  Neb.  77,  and  in  this  and  in  each 
subequent  decision  we  have  held  that  30  days  must  inter- 
vene between  the  first  publication  of  the  notice  and  the 
day  of  the  sale.  In  the  case  .at  bar  only  29  days  intervened ; 
consequently  the  court  erred  in  overruling  defendant's 
motion  to  set  aside  the  sale. 

We  therefore  recommend  that  the  judgment  of  the 
district  court  be  reversed  and  the  cause  remanded,  with 
directions  to  sustain  the  motion  to  set  aside  the  sale..  ^ 

Ames  and  Epperson,  CO.,  concur. 

By  the  Court :    For  the  reasons  stated  in  the  forgoing 

opinion,  the  judgment  of  the  district  court  is  reversed  and 

the  cause  remanded,  with  directions  to  sustain  the  motion 

to  set  aside  the  sale. . 

Bevebsbd. 
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Jacob  A.  Younkin  v.  William  R.  Rochepobd  bt  al,* 

FnJSD  Mat  3,  1906.    No.  14,322. 

ICastar  and  Berrant:  Tqbts  of  Coemflotees.  The  master  ifl  not 
liable  for  an  Injury  inflicted  npon  one  of  his  employees  by  (lie 
tortious  act  of  another  outside  of  the  course  of  his  employment, 
and  this  is  true  even  though  the  ooemployees  are  not  fellow 
senrants. 

Error  to  the  district  court  for  Douglas  county :  Leb  S. 
ESTELLB^  JUDOE.    Afjlrmed. 

John  M.  McFarland  and  Benjamin  8,  Baker,  for  plain- 
tiff in  error. 

Crofoot  &  Scotty  contra. 

Oldham,  C. 

This  was  an  action  by  the  plaintiff  in  the  court  below 
for  the  recovery  of  damages  for  personal  injuries  sus- 
tained while  in  defendants'  employ.  There  was  a  trial  of 
the  issues  to  the  court  and  jury,  and  at  the  close  of  all  the 
testimony  a  verdict  waa  directed  for  the  defendants. 
From  a  judgment  rendered  on  this  verdict,  plaintiff  has 
appealed  to  this  court. 

The  facts  upon  which  plaintiff  predicated  his  right  of 
recovery  are  as  follows:  For  several  years  preceding  the 
injury  complained  of  defendants  had  been  engaged  in 
making  and  burning  brick  in  the  city  of  Omaha.  Plaintiff 
had  been  in  the  employ  of  defendants  at  various  times  for 
several  years  preceding  his  injury  and  had  engaged  in 
various  classes  of  work  in  the  yards,  sometimes  off -bearing 
the  brick,  and  at  other  times  placing  the  brick  in  the  kilns, 
and  attending  the  burning  of  the  kilns.  All  of  the  work 
done  on  the  yards  was  under  the  direction  of  the  foreman, 
Mr.  Zarp.  One  O'Mara  was  an  engineer  employed  by 
defendants  to  run  a  statft>nary  engine,  used  for  the  purpose 

*  Rehearing  allowed.     See  opinion,  p.  531,  post. 
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of  grinding  the  clay  and  moulding  it  into  bricks  on  a  table, 
from  which  the  off -bearers  removed  them  to  the  drying 
sheds.  The  top  of  this  table  was  oiled  by  CVMara,  that  the 
bricks  mi^t  be  easily  removed  and  retain  their  tarm  as 
moulded.  O'Mara  had  a  bucket  in  which  he  mixed  the  oil 
for  this  purpose,  as  well  as  for  oiling  the  engine.  The  kilns 
in  which  the  brick  were  burned  were  a  considerable  dis- 
tance from  the  stationary  engine,  the  one  on  which  the 
injury  was  received  being  about  100  feet  away. 

At  the  time  of  the  injury,  plaintiff  was  on  the  side  near 
the  top  of  a  kiln  of  brick  which  he  was  burning.  .The 
night  foreman  had  taken  the  oil  can  used  by  O'Mara  from 
the  stationary  engine  to  another  portion  of  the  yards  to 
use  the  oil  in  firing  a  kiln.  When  O'Mara  came  to  his 
work  he  inquired  for  his  oil  can,  and  plaintiff  told  him 
where  he  had  seen  it  O'Mara  went  and  got  the  bucket, 
which  contained  about  three  quarts  of  oil,  and  as  he 
passed  the  mouth  of  the  burning  kiln  on  which  plaintiff 
was  at  work  he  carelessly  threw  the  oil  into  the  mouth  of 
the  kiln.  The  flames  rushed  up  the  side  and  front  of  the  kiUi, 
burning  plaintiff's  face  and  arm,  causing  him  to  jump  and 
receive  severe  injuries.  That  it  was  wanton  negligence  oil 
the  part  of  O'Mara  to  throw  the  oil  into  the  mouth  of  the 
burning  kiln  when  plaintiff  was  working  on  the  side  of 
the  kiln  very  near  by,  and  that  this  negligent  act  was  the 
proximate  cause  of  the  injury  complained  of,  is  beyond 
dispute.  If  we  should  concede,  for  the  sake  of  the  con- 
clusion, the  proposition  earnestly  and  ably  contended  for 
by  plaintiff's  counsel  that  O'Mara  and  plaintiff  were  not, 
at  the  time  of  the  injury,  fellow  servants  under  the  doc- 
trine announced  by  this  court  in  Union  P.  R.  Co.  v.  Erick- 
son,  41  Neb.  1;  Union  P.  R.  Co.  v.  Doyle,  50  Neb.  555; 
Tforfolk  Beet  Sugar  Co.  v.  Koch,  52  Neb.  197,  and 
Missouri  P.  R.  Co.  v.  Lyons,  54  Neb.  633,  the  question 
would  still  arise  as  to  whether  or  not  the  undisputed 
facts  in  the  record  show  a  liability  for  which  the  master 
must  respond.  Under  plaintiff's  theory  of  the  facts, 
37 
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O'Mara  was  not  within  the  course  of  his  employment  by 
the  master  when  he  threw  the  oil  from  the  bucket  into 
the  burning  kiln.  If  he  had  been  a  kiln-burner  and  had 
done  this  act  while  firing  the  kiln,  or  if  he  had  been 
firing  his  engine,  then  his  act  would  have  been  in  the 
course  of  his  employment.  While  the  evidence  shows  that 
he  used  the  oil  bucket  in  connection  with  his  work  around 
the  stationary  engine  and  on  the  moulding  table,  yet  this 
was  the  only  use  he  made  of  it  within  the  line  of  his  duties. 
If  the  master,  through  his  vice-principal,  the  foreman,  had 
ordered  O'Mara  to  throw  the  oil  into  the  kiln,  although 
such  work  was  outside  of  the  course  of  O^Mara's  employ- 
ment, there  would  be  no  doubt  of  the  liability  of  the 
master;  but  no  such  order  or  direction  was  given  by  the 
foreman.  Consequently,  we  cannot  see  how  the  act  caus- 
ing the  injury  can  be  r^arded  as  anything  except  the 
wanton  negligence  of  O'Mara  outside  of  the  course  of  his 
employment.  The  rule  is  that  a  master  is  not  liable  for  an 
independent  tort  committed  by  his  servant.  The  (mly  ex- 
ception to  this  rule  occurs  where  a  contractional  relation 
exists  between  the  injured  party  and  the  master  that 
imposes  on  the  latter  a  very  high  d^ree  of  care  in  pro- 
tecting against  injury;  such  as  the  obligation  which  a 
common  carrier  owes  to  passengers,  or  the  duty  an  inn- 
keei>er  owes  to  his  guests.  In  each  of  these  latter  cases, 
the  master  may  be  compelled^  to  respond  for  injuries 
inflicted  wantonly  by  servants  outside  of  the  course  of 
their  employment  and  in  direct  violation  of  the  positive 
commands  of  the  master.  But  there  was  no  such  contract- 
ual relation  existing  between  defendants  and  plaintiff. 
Consequently,  defendants  are  not  liable  for  the  indepen- 
dent tort  committed  by  O'Mara. 

We  therefore  recommend  that  tiie  judgment  of  the. 
district  court  be  aflOirmedL 


Ames,  C,  concura 
Eppbbson^  0.|  dissrats. 
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By  the  Court:  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affibmhd. 

The  following  opinion  on  rehearing  was  filed  January  6, 
1907^   Judgment  of  affirmance  adhered  to: 

1.  Master  and  Senrant:  Tobts  of  Servants.  A  master  is  not  re* 
sponsible  for  the  tortious  or  wrongful  acts  of  Ms  servant,  when 
8a6h  acts  are  not  directly  authorized  by  him,  nor  done  In  the 
course  or  within  the  scope  of  the  servant's  employment. 

8.  Former  opinion,  ante^  p.  628,  adhered  to* 

i 
Babnbs,  J.  ;  '   T 

The  facts  in  this  case  will  be  found  correctly  stated  in 
our  former  opinion  herein,  ante,  p.  528.  A  motion  for  a 
rehearing  was  sustained,  and  the  case  has  been  reargued 
to  the  court.  It  appears  that  the  district  court  directed 
the  jury  to  return  a  verdict  for  the  defendants,  and  this  is 
the  principal  error  complained  of.  By  our  former  opinion 
the  judgment  of  the  district  court  was  afBrmed.  It  is  now 
strenuously  urged  by  counsel  for  the  appellant,  first,  that 
the  plaintiff  and  O^Mara,  the  person  whose  act  caused  the 
injury  in  question,  were  not  fellow-servants;  second,  that 
the  act  in  question  was  performed  by  CMara  within  the 
scope  of  his  employment,  or,  in  other  words,  while  acting 
in  the  line  of  his  duty  to  the  common  master,  who  is  there- 
fore liable  for  its  consequencea 

Prom  the  facts  disclosed  by  the  record  it  seems  dear  to 
us  that  the  question  of  the  defendants'  liability  does  not 
depend  on  the  relation  which  the  plaintiff  and  O'Mara  sus- 
tained to  each  other  at  the  time  the  injury  was  inflicted, 
and  we  are  not  required  to  determine  whether  or  not 
they  were  fellow  servants.  Indeed,  so  far  as  this  decision 
is  concerned,  it  may  be  conceded  that  no  such  consociation 
existed  between  them  as  would  create  that  relation.  We 
are  thus  brought  face  to  face  with  the  question :  Was  the 
act  complained  of  committed  under  such  circumstances  as 
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to  require  the  master  to  respond  in  damages  therefor  under 
the  rule  of  respondeat  supeHorf  On  the  trial  plaintiff 
testified,  in  substance,  that  he  was  working  for  the  defend- 
ants at  the  time  the  injury  occurred,  and  had  been  em- 
ployed by  them  for  about  nine  years  before  that  time;  that 
CKMara  waa  also  working  for  them,  and  had  been  in  their 
employ  for  many  years ;  that  the  business  in  which  defend- 
ants were  engaged  was  manufacturing  brick ;  that  it  waB 
O^Mara*s  duty  to  run  defendants^  stationary  engine,  which 
furnished  the  power  for  that  purpose,  and  this  waa  the 
only  duty  performed  by  him ;  that  all  of  the  men  employed 
in  the  defendants'  brick-yard  were  under  the  charge  of 
and  controlled  by  a  foreman  of  the  name  of  Zarp;  that 
plaintiff  was  a  burner,  and  was  engaged  in  that  work 
when  he  received  his  injuries ;  that  on  the  morning  of  the 
19th  of  September,  1903,  while  he  was  standing  on  the  side 
of  the  defendants'  brick-kiln,  near  the  top,  his  feet  resting 
on  a  four-inch  projection  on  the  casing,  his  position  being 
just  above  the  second  arch,  and  while  engaged  in  repairing 
the  casing  to  the  kiln,  he  heard  O'Mara  making  inquiry 
for  the  bucket,  meaning  a  galvanized  bucket  used  about 
the  yard  and  in  what  was  called  the  oil  house  for  the 
purpose  of  mixing  the  oils  and  carrying  kerosene  or  coal 
oil  to  the  kiln  with  which  to  start  the  fires;  that  Zarp  and 
the  others  said  they  did  not  know  where  it  was;  that  hav- 
ing seen  the  bucket  just  before  the  injury  occurred  he  told 
O'Mara  that  it  was  around  on  the  side  of  the  kiln  near  the 
post,  or  words  to  that  effect;  that  O'Mara  took  up  the 
bucket,  which  contained  about  three  quarts  of  coal  oil, 
stepped  to  the  second  arch  and  threw  the  oil  on  the  fire. 
The  fire  was  burning  brightly  at  the  time,  and  the  result 
of  O'Mara's  act  was  a  kind  of  an  explosion.  The  flames 
from  the  burning  oil  ran  up  the  kiln,  both  inside  and 
outside  of  the  casing,  and  burned  him  very  severely.  (Then 
followed  a  description  of  his  injuries,  together  with  a  state- 
ment of  the  damages  he  claims  to  have  sustained  thereby.) 
Later  on,  in  answer  to  questions  propounded  by  his  coun- 
sel, plaintiff  also  testified  as  follows:    "Q.  Was  he  in  the 
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employ  of  the  defendants?  A.  Yes,  sir.  Q.  O'Mara?  A. 
Yes,  sir.  Q.  The  engine  which  he  was  operating,  of  which 
he  was  the  engineer,  is  it  a  stationary  engine?  A.  Yes,  sir, 
stationary  engine.  Q.  What  did  that  engine  do,  what 
part  of  the  work?  A.  It  ran  the  machinery  that  made  the 
brick.  Q.  That  made  the  brick?  A.  Yes,  sir.  Q.  Can 
you  tell  what  purpose  the  oils  you  say  were  mixed  in  this 
bucket  were  used  for?  A.  Yes,  sir.  It  was  used  on  the 
roller  to  oil  the  tables.  Q.  And  the  tables  were  used  for 
what  purpose?  A.  For  making  or  manufacturing  of  brick. 
Q.  Bricks  are  pressed  down  on  that  table?  A.  Yes,  sir. 
Pressed  in  it  Q.  Pressed  in  that  table?  A.  Yes,  sir.  Q. 
Your  employment  was  with  the  burning  of  the  kiln, 
only?  A.  Yes,  sir.  Q.  What  work  did  Mr.  O'Mara  per- 
form other  than  that  of  firing  or  operating  the  engine? 
A.  None,  Q.  What  work  had  O'Mara  to  do,  if  anything, 
with  the  burning  of  the  kiln?  A.  Nothing  whatever  to  do. 
He  had  nothing  whatever  to  do  with  the  burning  of  the 
brick.  Q.  What  work,  if  any,  did  you  and  Mr.  O'Mara  do 
in  common  with  each  other?    A.  None." 

There  is  no  evidence  in  the  record  to  show,  or  by  which 
it  can  be  inferred,  that  it  was  any  part  of  O'Mara's  duty 
to  use  the  oil  bucket  in  question  in  any  manner  whatever, 
and  plaintiff's  own  evidence  seems  to  conclusively  estab- 
lish the  fact  that  when  O'Mara  went  to  the  kiln,  obtained 
the  bucket  and  threw  the  oil  contained  in  it  onto  the  fire 
he  was  not  performing  any  duty  which  he  owed  to  the 
defendants  by  reason  of  his  employment 

It  is  a  general  rule  of  law  that  a  principal  or  master  is 
civilly  responsible  for  wrongs  committed  by  his  agent  or 
servant,  while  attending  to  his  business,  through  inatten- 
tion, negligence  or  want  of  skill.  It  is  perhaps  the  only 
branch  of  the  doctrine  of  negligence  upon  which  all  the 
cases  unite,  and  as  to  which  there  is  no  dispute.  It  is  a 
rule  so  plain  and  easy  of  application  that  it  cannot  be 
made  clearer  by  illustration.  This  rule,  however,  implies 
that  the  master  will  not  in  any  case  be  liable  for  wrongs 
committed  by  the  servant,  while  not  acting  about  the 
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master's  business;  or  what  is  substantially  the  same 
thing,  not  acting  within  the  scope  of  his  authority  or  in 
the  line  of  his  duty.  This  rule  is  so  reasonable  that  the 
grounds  on  which  it  rests  need  scarcely  be  suggested.  In 
all  the  affairs  of  life,  men  are  constantly  obliged  to  act  for 
or  by  others;  but  no  one  could  venture  to  so  act  if  the  mere 
circumstance  that  he  employed  another  to  act  for  him 
about  any  general  or  particular  business  made  him  an  in- 
surer against  all  wrongs  which  such  person  might  possibly 
commit  during  the  period  of  such  employment  2  Thomp- 
son, Negligence,  sec.  2,333;  Wright  v.  Wilcox,  19  Wend. 
(N.  Y.)  343;  Douglass  v.  Stephens,  18  Mo.  362;  Hudson  v. 
Missouri  K.  &  T.  R.  Co.,  16  Kan.  470;  Tates  v.  Squires,  19 
la.  26;  Porter  v.  Chicago,  R.  I.  d  P.  R.  Co.,  41  la.  358; 
Little  Miami  R.  Co.  v.  Wetmore,  19  Ohio  St  110.  In 
Hudson  V.  Missouri,  K.  d  T,  R,  Co.,  supra,  Mr.  Justice 
Brewer  speaking  for  the  court,  said : 

"  *A .  master  is  ordinarily  liable  to  answer  in  a  civil 
suit,  for  the  tortious  or  wrongful  acts  of  his  servants, 
if  those  acts  are  done  in  the  course  of  his  employment  in 
his  master's  service.'  ♦  ♦  ♦  <This  negligence  must  be 
in  the  course,  or,  as  it  Is  sometime  called,  "scope^'  or 
"range"  of  the  latter's  employment'  ♦  ♦  ♦  'The  true 
rule  is,  that  the  master  is  only  responsible  so  long  as  tibe 
servant  can  be  said  to  be  doing  the  act,  in  the  doing  of 
which  he  is  guilly  of  negligence,  in  the  course  of  his  em* 
ployment  as  servant.^ "  In  applying  these  rules  to  the  facts 
of  that  case  it  was  further  said  in  the  opinion :  "The  gist 
of  the  complaint  is  very  fairly  and  forcibly  stated  by  the 
learned  counsel  for  the  plaintiff  in  error,  when  they  say, 
*the  plaintiff  at  the  time  he  received  the  injury  com- 
plained of  was  rightfully  in  defendant's  depot  inquiring 
about  and  demanding  the  freight  of  his  principals  of  and 
from  the  said  agent  of  the  defendant;  and  while  there,  in 
the  prosecution  of  his  duties  with  the  said  defendant,  and  in 
their  depot,  he  received  from  the  said  agent,  not  the  freight 
of  his  principals,  but  the  iron  poker  of  the  defendant,  caus- 
ing the  injury  complained  of.'    In  other  words.  Trotter 
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was  employed  to  deliver  freight;  plaintiff  came  and  de- 
^manded  freight;  Trotter  replies  to  his  demand  with  an 
assault  Was  such  assault  in  the  course  of  Trotter^s 
employment?  Did  it  grow  out  of  any  services  he  was  en- 
gaged in,  or  was  it  in  the  line  of  his  duty?  It  seems  to  us  it 
was  jclearly  disconnected  therefrom,  and  a  mere  volunteer 
assault.  True,  the  employment  may  have  given  the  oppor- 
tunity and  occasion,  but  it  was  not  an  act  which  in  any 
fair  sense  the  company  could  have  been  said  to  have  em- 
ployed him  to  do,  or  to  have  anticipated  that  he  would  do, 
nor  an  act  which  was  the  act  of  the  company.  ♦  *^-  ♦ 
A  party  goes  into  a  store  to  purchase  goods,  and  is  there- 
fore rightfully  there.  He  makes  an  inquiry  as  to  the  price 
of  an  article  of  a  clerk  behind  the  counter,  who  in  reply 
takes  a  weight  and  knocks  him  down  with  it.  Can  this 
be  said  to  be  an  act  which  the  proprietor  contemplated, 
when  he  employed  the  clerk?  That  it  was  in  the  line  of  the 
clerk's  employment,  and  that  therefore  the  employer  was 
responsible?  But  the  cases  are  parallel.  The  employ- 
ment in  each  furnishes  the  opportunity  and  the.  occasion ; 
but  in  each  the  act  is  not  one  the  agent  was  employed  to 
p^*form,  nor  within  the  scope  of  his  employment." 

So,  in  the  case  at  bar,  the  act  of  O'Mara  in  throwing  the 
oil  upon  the  fire  cannot  be  said,  in  view  of  the  evidence, 
.  to  have  been  committed  in  the  line  of  his  employment.  If 
it  be  insisted  that  we  should  presume  that  O'Mara  was 
performing  a  duty  he  owed  to  the  master,  and  was  acting 
within  the  line  of  his  employment  when  he  went  to  tie  kiln, 
procured  the  bucket,  and  threw  the  oil  on  the  fire,  the 
answer  is,  the  plaintiflP  by  his  own.  testimony  has  rendered 
it  impossible  to  indulge  in  such  a  presumption.  He  states 
positively  that  the  only  duly  O'Mara  was  to  perform,  and 
did  perform,  for  the  common  master  was  that  of  firing  and 
running  the  stationary  engine;  that  he  performed  no  other 
duties  whatsoever;  that  he  had  nothing  whatever  to  do 
'  with  the  burning  of  the  brick,  and  it  is  not  shown  that  his 
employment  required  him  to  use  or  empty  the  oil  bucket 
for  any  purpose  whatever.    As  was  well  said  in  our  former 
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€))inioii,  the  ax^t  causing  the  injury  cannot  be  regarded  as 
anything  but  the  wanton  neglig«ice  of  O'Mara,  outside  of 
the  course  of  his  employment.  Therefore,  in  view  of  the 
general  rule  that  the  master  is  not  liable  for  an  indepen* 
dent  tort  committed  by  his  servant,  and  because  the  plain- 
tiff's evidence  does  not  bring  this  case  within  any  «xcei>- 
tion  to  the  rule,  it  seems  clear  that  the  defendants  are  not 
liable  for  the  consequences  of  the  act  which  is  the  founda- 
tion of  his  complaint 

For  the  foregoing  reasons,  our  former  opinion  affirm- 
ing the  judgment  of  the  district  court  is  adhered  to. 


Affirmed. 


Brown  County  v,  John  Lampeet, 

Filed  BCat  3,  1906.    No.  14,327. 

CountieB:  Pbibonebs:  Maintei^ancb.  Where  a  prisoner  is  convicted 
In  the  first  instance  of  a*  felony,  and  the  Judgment  of  conviction 
Is  suspended  by  the  supreme  court  and  he  is  remanded  to  the 
custody  of  the  sheriff  of  the  county  in  which  the  offense  is  al- 
leged to  have  been  committed,  and  the  judgment  of  conviction  is 
reversed  by  this  court,  and  at  a  new  trial  the  defendant  is  ac- 
quitted, the  county  in  which  the  offense  is  alleged  to  have  been 
committed,  and  not  the  state  of  Nebraska,  must  pay  the  cost  of 
keeping  and  maintaining  such  prisoner  between  the  time  o(  his 
first  conviction  and  the  time  of  his  final  acquittal. 

Error  to  the  district  court  for  Brown  county:  Wil- 
liam H.  Wbstover,  Judge.    Affirmed. 

William  M.  Ely,  for  plaintiff  in  error, 

P.  D.  MoAndrew,  contra. 

Oldham,  C. 

John  Lampert,  defendant  in  error  in  this  suit,  is  sheriff 
and  ex  officio  jailer  of  Brown  county,  Nebraska.  As  sheriff 
of  said  county  he  filed  his  claim  with  the  county  board  fw 
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the  statutory  fees  for  keeping  Fred  M.  Hans  as  a  prisoner 
m  the  county  jail  in  said  county  from  the  7th  day  of 
January,  1904,  to  the  19th  day  of  August  of  the  same  year. 
The  claim  was  disallowed  by  the  county  board,  and  an 
appeal  was  taken  to  the  district  court  for  Brown  county, 
where  the  action  of  the  county  board  was  reversed  and  the 
claim  allowed.  To  reverse  this  judgment  the  county  brings 
error  to  this  court. 

There  is  no  dispute  that  the  fees  claimed  are  the  proper 
statutory  allowance  for  the  keeping  of  the  prisoner,  but  the 
county's  contention  is  that  on  the  24th  day  of  October, 
1903,  the  prisoner  Hans  was  sentenced  by  tlie  district  court 
for  Brown  county  to  imprisonment  for  life  in  the  state  pen- 
itentiary, and  that  from  the  time  of  his  conviction  and  sen- 
tence until  the  time  of  his  subsequent  acquittal  the  cost  of 
his  confinement  should  be  paid  by  the  state,  and  not  the 
county.  Section  378  of  the  criminal  code  is  as  follows: 
"The  cost  of  keeping  and  maintaining  any  prisoner  after 
his  conviction  of  any  offense  punishable  by  imprisonment 
in  the  penitentiary,  wheresoever  he  may  be  kept  and  con- 
fined, shall  be  paid  by  the  state,  according  to  the  rate 
which  may  be  established  by  law  at  the  time  when  such 
services  may  be  rendered  or  expenses  incurred;  Provided^ 
The  rate  so  established  shall  not  be  construed  to  apply  to 
any  contract  which  the  governor  may  make  for  the  con- 
finement of  convicts  in  the  penitentiary  of  a  state." 

The  contention  of  the  county  is  that  under  this  section 
of  the  criminal  code  the  state,  and  not  the  county,  should 
pay  the  sheriff's  claim.  There  is  no  doubt  that  if  the  con- 
viction of  Hans  had  been  affirmed  by  the  supreme  court 
this  contention  would  be  well  founded;  but  the  record 
shows  that  after  the  conviction  of  Hans  the  judgment  of 
conviction  was  suspended  by  order  of  the  chief  justice  of 
this  court  until  a  hearing  could  be  had  on  a  petition  in 
error ;  that  the  order  of  suspension  recited :  "It  is  further 
ordered  that  the  said  Fred  M.  Hans  be  committed  to  the 
custody  of  Brown  county  to  be  imprisoned  in  the  county 
jail  of  said  county  until  the  case  in  error  is  disposed  of." 
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It  also  appears  from  the  record  that  at  the  hearing  of  the 
error  proceeding  in  this  court  the  judgment  of  the  district 
court  was  reversed  and  the  cause  remanded  for  further 
proceedings  {Hans  v.  State ^  72  Neb.  288),  and  that  at  a 
new  trial  had  in  the  district  court  at  the  April  teinn 
thereof,  1905,  Hans  was  acquitted  of  the  offense  charged 
against  him.  Now  section  380  of  the  criminal  code  pro- 
vides :  "The  costs  of  keeping  and  maintaining  any  prisoner 
previous  to  his  conviction  of  an  offense  punishable  by  im- 
prisonment in  the  penitentiary,  or  either  before  or  after 
his  conviction  of  an  offense  not  so  punishable,  or  when  he 
shall  not  be  convicted  of  any  offense,  shall,  be  paid  by  the 
county  in  which  the  offense  may  be  committed,  or  alleged 
to  have  been  committed."  While  it  is  true  that  at  tlie  first 
trial  in  the  district  court  Hans  was  convicted  of  a  felony, 
yet  by  the  judgment  of  this  court  such  conviction  was  set 
aside  and  held  for  naught,  and  the  case  was  remanded  for 
a  new  trial  under  the  opinion  of  this  court.  At  the  new 
trial  Hans  was  acquitted,  so  that  the  chai^  for  the  cost 
of  keeping  and  maintaining  him  while  a  prisoner  was  the 
cost  of  keeping  a  prisoner  who  was  not  convicted;  and 
under  section  380,  supra,  that  cost  should  be  paid  by  the 
county. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  afftrmed. 

Ambs  and  Epperson,  00.,  concur. 

By  the  Court:    For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Afbtbhed. 


i^\ 
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James  S^  Morrison^  appbllant^  y.  Joshua  E.  Qosnbll 
bt  al.,  appellees. 

FiLB>  Mat  8,  1906.    No.  14,226. 

.1.  Appoal.  "The  time  within  which  an  appeal  may  be  taken  from  a 
decree  of  the  district  court  does  not  begin  to  run  until  such 
decree  has  been  entered  of  record,  so  that  it  is  within  the  power 
of  the  appellant  to  comply  with  the  statute  regulating  appeala 
by  filing  In  this  court  a  certified  transcript  of  the  proceedings  of 
the  district  court"    Bickel  v.  Butcher,  35  Neb.  761. 

2.  Statute  of  Frauds:  Quieting  Title.  Part  performance  on  the  part 
of  a  vendor,  including  the  surrender  of  possession,  and  fuU' per- 
formance on  the  part  of  the  yendee,  is  sufficient  to  remoye  a 
parol  agreement  for  the  sale  of  real  estate  from  the  operation  of 
the  statute  of  frauds,  and  the  yendee  in  possession  may  maintala 
an  action  to  quiet  title. 

Appeal  from  the  district  court  for  Harlan  county:  Bd 
L.  Adams,  Judge.    Reversed. 

Flanaburg  &  Williams,  for  appellant. 

J.  (?.  Thompson  and  T.  L.  Porter^  contra. 

Epperson,  O. 

This  action  was  instituted  in  the  district  court  for 
Harlan  county  by  the  plaintiff,  a  real  estate  broker.  The 
facts  alleged  in  the  petition  are  substantially  as  follows: 
The  plaintiff  was  employed  by  the  defendants,  Drew  and 
Woodward,  to  sell  their  land,  consisting  of  420  acres.  In 
the  event  of  a  sale  through  the  plaintiff's  agency,  the  said 
defendants,  by  parol,  agreed  to  convey  to  plaintiff  a  ten- 
acre  tract  of  land  as  his  commission.  The  plaintiff  pro- 
cured a  purchaser  for  the  land,  and  said  defendants  and 
the  purchaser  entered  into  a  written  contract  for  the  sale 
and  purchase  thereof.  At  the  time  such  contract  was 
made  the  said  defendants  fully  recognized,  and  it  waa 
understood  and  agreed  at  that  time,  that  the  plaintiff  had 
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earned  Ms  commission  for  making  said  sale  and  was  then 
entitled  to  a  deed  to  said  ten-acre  tract;  that  the  plaintiff 
wonld  then  take  possession  of  said  land  as  owner,  and  that 
as  soon  as  the  purchaser  paid  the  balance  of  the  purchase 
money  on  his  contract  the  said  Drew  and  Woodward  would 
convey  the  said  ten-acre  tract  to  the  plaintiff  in  full  sat- 
isfaction of  his  commission.  At  the  suggestion  of  Drew 
and  Woodward,  plaintiff  took  possession  of  the  said  ten-acre 
tract  and  has  ever  since  retained  possession  thereof.  Said 
defendants  afterwards  refused  to  convey  the  remainder  of 
the  land  to  the  purchaser  procured  by  plaintiff,  but  con- 
veyed all  their  land,  including  the  ten-acre  tract,  to  the 
defendant,  Gosnell,  who  knew  of  the  possession  and  rights 
of  plaintiff.  Plaintiff  prayed  for  a  judgment  clearing  the 
title  to  the  ten-acre  tract  of  land  of  the  cloud  occasioned 
by  the  deed  from  Drew  and  Woodward  to  Gosnell,  and  a 
mortgage  given  by  Gosnell  to  the  said  Drew  and  Wood- 
ward. He  further  asked  for  a  decree  quieting  title  in 
plaintiff.  To  this  petition  the  defendants  filed  a  general 
demurrer  which  was  sustained  by  the  trial  court,  and  a 
judgment  of  dismissal  was  entered.  Prom  this  judgment 
the  plaintiff  api^eals  to  this  court. 

1.  Counsel  for  defendants  in  his  oral  argument  objected 
to  the  jurisdiction  of  this  court  for  the  reaison  that  this 
case  was  not  filed  until  after  the  expiration  of  six  months 
from  the  announcement  of  the  judgment  by  the  trial  court. 
A  supplemental  certificate  filed  by  the  clerk  of  the  district 
court  for  Harlan  county,  appearing  in  the  records,  dis- 
closes that  the  judgment  was  announced  by  the  court 
below  October  10, 1904,  but  that  the  journal  entry  of  such 
judgment  was  filed  in  the  office  of  the  clerk  October  18, 
1904.  The  case  was  filed  with  the  clerk  of  this  court  April 
12,  1905,  and  within  six  months  from  the  entry  of  the 
judgment  of  record  in  the  court  below.  Under  the  rule 
announced  in  Bickel  v.  Butcher,  35  Neb.  761,  the  six 
months  prescribed  by  statute  within  which  an  appeal  may 
be  filed  in  this  court  begins  at  the  time  the  judgment  was 
entered  of  record  in  the  lower  court.    This  case  was  cited 
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with  approval  in  Ward  v.  Urmson,  40  Neb.  695,  and  Nor- 
folk State  Bank  v.  Murphy,  40  Neb.  735.    We  have  there- 
fore, by  the  filing  of  the  transcript  herein,  obtained  jnris- " 
diction  of  this  cause. 

2.  It  will  be  observed  that  the  action  is  not  for  the 
recovery  of  a  commission  for  selling  real  estate;  nor  is  it 
an  action  for  the  specific  performance  of  a  contract  for 
sale;  but  it  is  to  quiet  the  title  to  a  tract  of  land  which  the 
plaintiff  claims  as  owner  under  a  contract  with  his  grant- 
ors. The  petition  clearly  alleged  that  the  plaintiff  was  the 
owner  of  the  land  in  controversy  and  in  possession  under  a 
contract  of  purchase  fully  executed  on  his  part  and  par- 
tially executed  on  the  part  of  the  defendants,  Drew  and 
Woodward,  who  parted  with  possession.  In  the  case  of 
Hanlon  v.  Wilson,  10  Neb.  138,  a  very  similar  state  of  facts 
existed  as  to  the  nature  of  a  contract  of  sale.  It  was  there 
held  by  this  court  that  part  performance  by  the  vendor, 
including  the  delivery  of  possession,  and  full  performance 
by  the  vendee,  is  sufficient  to  take  a  parol  contract  for  the 
conveyance  of  real  estate  out  of  the  statute  of  frauds. 
The  petition  herein  stated  a  cause  of  action,  and  the 
demurrer  should  have  been  overruled  and  plaintiff  per- 
mitted to  prove  his  alleged  case. 

We  therefore  recommend  that  the  judgment  of  th^  dis- 
trict court  be  reversed  and  the  cause  remanded  for  further 
proceedings. 

Ames  and  Oldham,  CC,  concur. 

By  the  Court:  For  the  reasons  appearing  in  the  forego- 
ing opinion,  the  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded  for  further  proceedings. 


Bbversed. 
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.BDBiUND  0.  Strode  bt  al.,  APPBUjaBS,  v.  Joseph  S.  Hoag- 
land BT  AL.,  APPELLANTS. 

FiiSD  Mat  8,  1906.    No.  14,247. 

Judicial  Bale:  Setting  Asidbl  The  district  courts  of  this  state  are 
vested  with  discreUon  to  set  aside  a  Judicial  sale,  if  there  has 
been  fraud  or  unfairness  on  the  part  of  any  person  preJudiciaL  to 
the  rights  of  a  party  to  the  suit 

Appeal   from   the  district  court  for  Logan   county: 
Hanson  M.  Grimes,  t^upoB.    Aprmed. 

\,   . 
W.  V.  Hoagland,  tot  appellants. 

Wilcox  d  Halligan,  J.  E.  Morrison  and  E.  0.  Strode, 

contra. 

1 

Epperson,  0. 

This  is  an  appeal  from  an  order  of  the  district  court  for 
Logan  county  setting  aside  a  judicial  sale  in  a  proceeding 
fofteclosing  a  real  estate  mortgage.  The  mortgage  in  con- 
troversy was  given  by  Joseph  S.  Hoagland  and  wife,  who 
haye  continuously  owned  the  equity  of  redemption.  On 
the  day  preceding  the  sale  the  defendants  filed  objections 
to  the  appraisement  for  the  the  reasons  that  the  action 
had  abated,  that  the  appraisers  were  not  resident  free- 
holders of  the  county,  that  the  lands  were  appraised  so  far 
below  their  real  value  as  to  make  said  appraisement  fraud- 
ulent, that  a  copy  of  the  appraisement  had  not  been  filed 
in  the  office  of  the  clerk  of  the  court  prior  to  the  advertise- 
ment, and  that  the  appraisement  was  not  made  upon 
actual  view  by  the  appraisers.  At  the  sale  the  defendant's 
daughter-in-law  was  the  sole  bidder.  She  bid  f670,  the* 
land  having  been  appraised  at  f  1,000.  The  executors  of  the 
estate  of  Martha  E.  Stuart,  who  had  died  since  the  suit 
was  instituted,  filed  objections  to  the  confirmation  of  the 
sale  for  many  reasons;  among  them  are  the  following: 
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That  before  the  sale  the  attorney  for  the  defendant  had 
filed  with  the  clerk  objections  to  the  appraisement,  which 
motion  the  executors  confessed;  that  after  the  objections 
had  been  filed  by  the  defendants  their  attorney  bid  on  said 
properly  in  the  name  of  his  wife,  and  that  no  greater  bid 
was  made  for  the  rea^son  that  the  objections  were  on  fila 
The  executors  do  not  rely  upon  the  other  objections  alleged 
in  their  motion,  and  it  is  unnecessary  to  refer  to  them  here. 
Before  the  filing  of  these  objections  by  the  executors,  the 
defendants  had  withdrawn  their  objections  to  the  appraise- 
ment. 

The  only  question  to  be  considered  is  whether  or  not  the 
conduct  of  the  defendants  and  their  daughter-in-law  was 
unfair  and  prejudicial  to  the  plaintiffs  to  such  an  extent 
as*  would  justify  the  district  court,  exercising  sound  legal 
discretion  in  setting  aside  the  sale.  That  the  appellant 
and  the  defendants  were  acting  in  unison  there  can  be.  no 
doubt.  The  defendants  employed  their  son  as  attorney  in 
the  action.  Acting  for  them  he  filed  objections  to  the  sale, 
thereby  preparing  for  further  litigation  and  delay.  On 
the  day  of  sale,  as  attorney  for  his  wife,  he  bid  upon  the 
property;  and  afterwards  as  attorney  for  the  defendants, 
withdrew  the  objections  previously  filed.  His  wife  then 
was  the  successful  bidder,  and  for  a  sum  defendants  had 
previously  alleged  was  so  far  below  the  real  value  of  the 
property  as  to  amount  to  fraud.  "It  is  ordinarily  the  duty 
of  a  court,  where  a  judicial  sale  is  made  in  conformity 
with  its  decree,  to  ratify  such  sale."  Pdssumpsic  Savings 
Bank  t>.  Maulick,  60  Neb.  469.  But  when  one  i)arty  in- 
dulges in  unfair  or  fraudulent  conduct  to  the  prejudice  of 
an  adverse  party,  the  trial  court  is  vested  with  a  discretion 
to  set  aside  the  sale.  In  the  case  of  Roberts  v.  Robinson, 
49  Neb.  717,  it  was  held :  "If  there  has  been  fraud  or  un- 
fairness, irregularity,  or  disregard  of  the  statute  in  mak- 
ing a  judicial  sale,  the  district  court  is  invested  with  the 
discretion  to  set  such  sale  aside."  The  fraud  or  unfairness 
necessary  to  avoid  a  sale  is  not  limited  to  the  wrongs  of 
the  officers  conducting  the  sale,  but  whenever  any  person 
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does  some  act  manifestly  unfair  and  prejudicial,  which 
would  become  eflfective  upon  confirmation  of  the  sale,  the 
court  Should  intervene  to  prevent  the  consummation  of  the 
wrong. 

The  evidence  in  this  case  shows  that  one  other  person 
was  disposed  to  bid  at  this  sale,  but  having  learned  that 
objections  were  filed,  and  fearing  protracted  litigation, 
refrained  from  bidding.  But  even  in  the  absence  of  evi- 
dence of  this  nature  it  is  reasonable  to  presume  that  the 
filing  of  such  objections  will  result  in  discouraging 
bidders,  and  a  sale  thus  made  may  be  set  aside  on  the 
motion  of  the  party  aggrieved.  The  unfairness  in  this  case 
is  obvious.  The  defendants  and  those  acting  for  and  with 
them  discredited  the  proceedings  by  filing  objections  to 
the  appraisement,  thereby  threatening  to  litigate  the 
rights  of  the  purchaser.  It  is  not  even  claimed  that  the 
objections  were  filed  in  good  faith.  The  evidence  of  defend- 
ant's attorney  as  to  his  reasons  for  this  conduct  was  that 
he  filed  their  objections  "with  the  object  of  raising  all  pos- 
sible objections  that  might  be  raised  in  court  before  ccm- 
firmation  iif  facts  should  develop."  It  was  his  business  to 
know  the  facts  and  not  to  object  unless  justified.  Defend- 
ants depreciated  the  value  of  the  land  by  their  improper 
conduct,  making  it  possible  to  purchase  at  the  deprecia- 
tion they  caused,  and  their  daughter-in-law  cannot  now 
claim  to  be  a  fair  purchaser.  Such  conduct  would  vitiate 
a  contract,  and  therefore  fairly  brings  this  case  within  the 
exeception  to  the  rule  announced  in  Nebraska  L.  &  T.  Co. 
V.  Earner,  40  Neb.  281,  which  provided:  "Until  a  bid  is 
accepted  it  is  a  mere  proposal  and  may  be  withdrawn  by 
the  bidder.  After  acceptance  it  be*comes  a  binding  con- 
tract and  cannot  be  withdrawn  or  changed  except  under 
such  circumstances  as  would  justify  the  rescission  or 
reformation  of  other  contracts." 

But  appellant  argues,  in  eflfect,  that  plaintiffs  were  not 
prejudiced  because  they  might  have  appeared  at  the  sale 
and  protected  their  rights  by  bidding  a  greater  amount 
The  plaintiff^s  were  executors  of  the  mortgagee's  estate. 
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They  were  justified  in  submitting  to  the  defendants^ 
motion  to  set  aside  the  appraisement  because  of  its  ex- 
tremely low  and  fraudulent  valuation.  They  waived  no 
rights  by  their  failure  to  bid. 

The  record  of  the  trial  court  shows  no  abuse  of  discre- 
tion, and  we  recommend  that  the  judgment  be  affirmed. 

Ames  and  Oldham,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  forgoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be 

Affirmed. 

Letton,  J.,  dissenting. 

There  is  no  competent  evidence  in  the  record  to  show 
that  the  appellees  were  damaged,  or  that  the  land  waB 
worth  more  than  it  was  sold  for,  or  that  it  would  bring 
more  upon  a  resale. 


Union  Pacific  Railroad  Company  v.  Edward  D. 
Murphy. 

Filed  Mat  3,  1906.    No.  14,264. 

1.  Pleadings:    Appeal:    Cause  of  Action.     There  was  a  yariance  in 

the  time  of  alleged  damage  by  fire  between  the  petition  in  the 
county  court  and  the  petition  as  amended  in  the  district  court, 
otherwise  the  petition  in  the  district  court  was  the  same  as  the 
petition  in  the  county  court;  pleadings  examined  with  reference 
to  the  facts,  and  held  to  state  the  same  cause  of  action. 

2.  The  measure  of  damages  to  growing  trees,  having  no  value  for 

purposes  of  transplanting,  is  the  value  of  the  trees  with  reference 
to  the  land  in  the  situation  in  which  they  stood  prior  to  the 
damage,  less  their  value  for  practical  purposes  afterwards. 

3.  Damages:   Evidence.    It  is  not  error  to  permit  a  witness  to  testify 

whether  or  not  such  growing  timber  is  valuable  as  ornamental 
or  shade  trees  or  as  a  protection  to  the  owner's  premises. 

4.  Evidence  examined,  and  held  sufficient  to  support  the  verdict. 

38 
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Error  to  tlie  district  court  for  Dawson  county :  Bruno 
O.  HosTETLER,  JUDGE.    Affirmed. 

John  N.  Baldmn,  Edson  Rich  and  John  A.  Sheean^  for 
plaintiff  in  error. 

Warrington  &  Stewart  and  H.  M.  Sinclctirj  contra. 

Epperson,  O. 

Murphy  sued  the  defendant  company  in  the  county 
court  of  Dawson  county,  charging  that  on  or  about  the  22d 
day  of  September,  1902,  he  suffered  a  loss  by  fire  of  11  tons 
of  hay,  155  growing  trees  and  35  fence  posts  of  the  aggre- 
gate value  of  $226.20,  and  that  said  fire  was  caused 
through  the  carelessness  of  the  defendant.  In  his  i)etition 
filed  in  tiie  district  court  for  said  county,  to  which  the 
case  waB  taken  on  appeal,  the  plaintiff  fixed  the  time  of 
said  fire  as  in  the  county  court  "on  or  about  September  22, 
1902.^'  Near  the  close  of  the  trial,  the  court  permitted 
plaintiff  to  amend  his  petition  by  stating  that  the  fire 
occurred  on  or  about  the  21st  day  of  October,  1902. 

1.  Defendant  ai^ues  that  by  such  amendment  a  differ- 
ent cause  of  action  was  alleged.  This  is  seriously  con- 
sidered because  there  was  in  fact  on  each  of  the  days  in 
controversy  a  fire  caused  by  defendant,  which  damaged 
plaintiff's  property.  Defendant  contends  that  by  the 
amendment  plaintiff  was  permitted  to  substitute  the  dam- 
age done  by  the  fire  other  than  the  one  alleged  in  the 
county  court.  The  evidence  shows  that  the  fire  of  Septem- 
ber 22d  destroyed  the  hay  on  the  south  side  of  the  track, 
and  the  fire  of  October  21st  destroyed  the  property  alleged 
in  the  petition.  The  damages  alleged  were  the  same  in 
the  petition  filed  in  the  county  court  and  the  amended 
petition  filed  in  the  district  court  There  was  only  the 
one  fire  which  damaged  fence  posts,  trees  and  hay.  The 
same  cause  of  action  was  alleged.  Plaintiff  might  have 
recovered  damages  done  October  21,  even  though  he  had 
not  amended  his  petition,  but,  having  chosen  to  amend, 
did  not  thereby  lessen  his  rights  to  recover. 


Vol.  76]  JANUAKY  TERM,  1906.  547 

Union  P.  R.  Co.  v.  Murphy. 


2.  As  to  the  measure  of  damages,  the^court  instructed 
the  jury  as  follows :  "The  court  instructs  the.jury  that,  if 
you  find  from  the  evidence  and  undey  the  instructions  of 
the  court  for  the  pteintiff,  you  will  assess  the  amount  of 
his  recovery  at  the  amount  of  damage  the  trees  sustained 
by  reason  of  the  fire,  and  this  sum  is  ascertained  by  deter- 
mining the  value  of  the  trees  burned  as  standing  timber 
with  reference  to  the  land  in  the  situation  in  which  they 
stood,  less  their  value  in  their  burned  and  charred  condi- 
tion after  the  fire."  Defendant  takes  exception  only  to 
the  clause  "with  reference  to  the  land  in  the  situation  in 
which  they  stood."  Othei'wise,  the  instruction  is  identical 
with  that  approved  by  the  court  in  the  case  of  Fremont,  E. 
d  M,  y.  R.  Co.  V.  Crum,  30  Neb.  70.  It  was  there  held 
that  the  measure  of  damages  was  not  the  market  price  of 
trees  for  transplanting  as  shade  or  ornamental  trees, 
but  the  difference  in  value  of  such  trees  before  and  after 
the  fire  as  standing  timber.  We  cannot  see  that  the  objec- 
tionable feature  varied  the  approved  rule.  There  was  no 
evidence  that  the  trees  in  controversy  in  this  case  were  in- 
tended for  any  other  purpose  which  would  permit  their 
separation  from  the  land,  or  that  they  were  of  value  for  the 
purpose  of  transplanting.  By  inserting  the  matter  ob- 
jected to  in  this  instruction,  the  trial  court  properly  lim- 
ited the  jury  to  a  consideration  of  the  one  element  of 
damage.  It  occurs  to  us  that  this  was  a  matter  favorable 
to  defendant  The  learned  commissioner  in  Kansas  City 
d  O,  R.  Co.  V.  Rogers,  48  Neb.  653,  in  writing  of  a  similar 
matter,  used  this  language:  "If  the  market  value  is  not  a 
proper  test,  and  if  their  value  must  be  determined  as  stand- 
ing timber,  then  it  follows  that  it  is  not  only  proper,  but 
absolutely  necessary  to  consider  their  value  with  reference 
to  the  land  in  the  situation  in  which  they  stood."  There 
was  no  error  in  the  instruction  complained  of. 

3.  Upon  the  trial  the  plaintiff  as  a  witness  in  his  own 
behalf  was  asked  this  question:  "State  whether  or  not 
such  trees  as  you  have  described  were  destroyed  in  this  fire 
have  a  value  as  ornamental  or  shade  trees  and  as  a  pro- 
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tection  to  the  buildings  and  premises  generally  ?^^  Again 
counsel  cite  Fremont,  E.  &  M.  V.  R.  Co.  v.  Crum,  supra. 
But  we  do  not  understand  that  this  court  undertook  to  say 
that  the  value  of  ornamental  and  shade  trees  was  not  to  be 
considered  by  a  jury  in  ascertaining  the  amount  of  dam- 
ages. But  as  to  the  trees  in  controversy  in  that  case  the 
question  of  the  value  thereof  for  transplanting  was  not  to 
be  considered.  In  the  case  at  bar  the  question  of  trans- 
planting was  not  considered,  but  the  value  of  the  trees  as 
standing  timber  was  to  be -ascertained,  and  the  elements 
constituting  that  value  were  proper  subjects  of  inquiry. 
The  court  properly  overruled  defendant's  objection  to  the 
question. 

4.  Defendant  requested  the  court  to  instruct  the  jury  to 
return  a  verdict  for  the  defendant,  on  the  ground  that 
there  was  no  evidence  to  support  plaintiflf's  claim  that  the 
defendant  was  negligent  in  setting  out  the  fire  on  the  21st 
of  October.  The  evidence  clearly  shows  that  the  fire  which 
destroyed  the  plaintiflf's  property  described  in  the  petition 
was  on  or  about  October  21,  1902;  that  the  defendant's 
right  of  way  abutting  the  plaintiff's  damaged  grove  and 
hay  lands  waa  not  kept  clean  and  free  from  dry  and  com- 
bustible material ;  and  that  the  fire  began  on  the  right  of 
way  soon  after  the  passage  of  one  of  defendant's  locomo- 
tives. This  evidence,  under  the  rule  of  this  court,  was  suf- 
ficient to  establish  the  plaintiff's  case.  Union  P.  R.  Co.  v. 
Keller,  36  Neb.  189;  Rogers  v.  Kansas  City  £  0.  R.  Co.,  52 
Neb.  86.  The  evidence  as  to  the  amount  of  damages  was 
conflicting,  but  the  amount  of  the  verdict  was  within  the 
limits  fixed  by  the  several  witnesses,  and  we  see  nothing  in 
the  record  supporting  defendant's  contention  that  the  ver- 
dict was  the  result  of  passion  and  prejudice  on  the  part  of 
the  jury. 

Finding  no  reversible  error  in  the  record,  we  recommend 
that  the  judgment  of  the  district  court  be  affirmed. 

Ames  and  Oldham,  CC,  concur. 
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By  the  Court:    For  the  reoBons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affibmbd. 


Union  Pacific  Railroad  Company  v.  Peter  C.  Mbybr. 

Filed  Mat  3,  1906.    No.  14»265. 

1.  Evldonce  examined,  and  held  sufficient  to  sustain  the  verdict 

2.  Refusal  to  Instruct:    Review.    This  court  is  not  hound  to  review 

the  action  of  the  trial  court  in  refusing  to  instruct  the  Jury  as 
requested,  when  no  exception  is  taken  to  such  refusal. 

8.  Action:  Pasties.  A  hailee  of  property  having  an  interest  therein 
under  express  contract  may  maintain  an  action  to  recover  the 
value  thereof  against  one  through  whose  negligence  or  failure  of 
duty  It  is  lost. 

Erbor  to  the  district  court  for  Dawson  county :  Bruno 
O.  HosTETLBR,  JUDGB.    Affirmed. 

John  N.  Baldwin,  Edson  Rich  and  John  A.  Sheean,  for 
plaintiff  in  error. 

Warrington  d  Stewart  and  H.  M,  Sinclair,  contra. 
Epperson,  C. 

The  plaintiff  recovered  judgment  in  the  district  co^rt  for 
Dawson  county  for  the  killing  of  ten  head  of  cattle.  Plain- 
tiff was  the  owner  of  part  and  bailee  of  part  of  the  cattle 
in  controversy,  and  also  of  other  cattle,  which  were,  on  the 
morning  of  the  accident,  confined  in  a  pasture  adjoining 
the  railroad  right  of  way.  On  July  11,  1903,  an  unusual 
wind,  rain  and  hail-storm  drove  the  cattle  through  the 
fence  onto  the  defendant's  right  of  way.  Plaintiff  alleges 
that  the  employees  of  defendant  negligently  ran  one  of  its 
trains  upon  the  cattle,  killing  seven  head  owned  by  plaintiff 
and  three  head  in  his  custody  as  bailee.  Plaintiff  had 
judgment,  and  the  defendant  prosecutes  error  to  this  court. 
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1.  The  first  point  for  determination  is  whether  the  evi- 
dence is  sufficient  to- sustain  the  verdict  The  proof  dis- 
closes that  the  east-bound  train  of  the  defendant,  which 
killed  the  cattle,  was  running  45  or  50  miles  an  hour;  that 
the  track  was  straight  for  at  least  two  miles  west  of  the 
place  of  the  killing,  and  that  on  a  clear  day  the  engineer 
could  have  seen  the  cattle  in  time  to  have  stopped  the  train 
and  prevented  the  damage.  There, was  a  conflict  in  the  evi- 
dence as  to  the  condition  of  the  weather  at  the  time  of  the 
accident  Witnesses  called  by  plaintiff  testified  that  the 
storm  was  of  short  duration;  that  immediately  after,  and 
while  defendant's  train  was  four  miles  west  of  the  place  of 
the  accident,  the  rain  and  hail  had  ceased,  the  sun  came  out 
and  the  day  was  clear.  Defendant's  witnesses  testified 
that  it  was  yet  raining  at  the  time  of  the  accident,  and  that 
the  rain,  striking  the  engine,  produced  steam,  which 
clouded  the  lookout  window  of  the  engine  cab,  whereby  the 
engineer  in  charge  of  the  train  was  unable  to  discover  the 
cattle  upon  the  track  until  within  200  feet  thereof.  If  the 
plaintiff's  evidence  was  true,  the  defendant's  employees 
were  negligent  as  alleged  in  the  petition,  unless  otlier 
duties  demanded  their  attention  at  that  particular  time. 
Defendant  contends  that  such  was  the  case;  that  by  reason 
of  other  duties  the  defendant's  engineer  could  not  sooner 
have  discovered  the  cattle  on  the  track.  The  evidence 
shows  that  he  was  employed  with  no  particular  duty  at 
that  time  other  than  clearing  the  front  window  of  his  cab 
that  he  might  better  observe  the  track  in  front  of  him. 
This  question  was  submitted  to  the  jury  by  an  instruction 
of  the  court  upon  its  own  motion.  The  matters  complained 
of  clearly  show  an  issue  of  fact,  the  determination  of  which 
was  for  the  jury. 

D(*fenclant  further  contends  that  the  plaintiff  was  guilty 
of  contributory  negligence  in  that  he  failed  to  use  diligence 
in  protecting  his  property.  The  cattle  divided  into  two 
herds  upon  dc^fendant's  right  of  way.  Immediately  follow- 
ing the  storm,  plaintiff  started  from  his  home,  hastened  to 
def(*ndant's  right  of  way,  and  drove  therefrom  the  herd  of 
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cattle  nearer  the  gateway,  which  had  been  blown  down  ap- 
parently by  the  storm.  He  then  hastened  toward  the 
other  herd,  which  was  about  three-quarters  of  a  mile  west 
of  the  gateway.  Before  he  had  gone  far,  the  train  reached 
them  and  the. damage  was  done.  Defendant  claims  that 
plaintiff  should  have  brought  to  his  assistance  a  stranger 
and  his  family  who  were  at  plaintiff's  house,  where  they 
had  been  driven  "by  the  storm.  The  proof  fails  to  disclose 
that  it  was  within  the  power  of  the  plaintiff  to  procure  the 
services  of  this  family,  or  that  with  their  assistance  time 
was  sufficient  to  permit  a  rescue;  nor  is  it  shown  that 
plaintiff  could  have  reached  the  more  distant  herd  on  the 
track,  had  he  attempted  so  to  do  in  the  first  instance. 
There  was  no  evidence  of  contributory  negligence 

2.  Error  is  predicated  upon  the  refusal  of  the  trial  court 
to  instruct  the  jury  as  requested  by  defendant.  An  ex- 
amination of  the  record  discloses  that  no  exceptions  were 
taken  to  the  refusal  of  the  court  to  give  defendant's  re- 
quested instructions.  Hence,  under  the  rule  often  an- 
nounced by  this  court,  we  cannot  review  the  action  of  the 
district  court  in  refusing  to  instruct  the  jury  at  defendant's 
request.    HoUouray  v.  Schooley,  27  Neb.  553. 

3.  One  of  the  instructions  refused  pertained  to  the  re- 
covery of  damages  by  plaintiff  as  bailee  of  the  three  head 
of  cattle  killed,  and,  as  that  would  affect  the  question  as 
to  the  sufficiency  of  the  evidence  to  entirely  support  the 
V  jrdict,  we  are  required  to  consider  the  proposition,  though 
not  the  alleged  error  as  to  the  instruction.  Plaintiff  was  in 
possession  under  a  contract  with  the  owner  whereby  he 
was  entitled  to  one-half  of  the  offspring  of  the  cattle  bailed. 
This  question  has  not,  to  our  knowledge,  been  decided  by 
this  court;  but  we  believe,  while  that  question  has  been 
considered  in  other  courts,  it  has,  without  exception,  been 
held  that  a  bailee  of  property  having  an  interest  therein 
under  an  express  contract  may  maintain  an  action  for  the 
negligent  destruction  of  the  property  bailed.  In  Chamber- 
lain V,  West,  37  Minn.  54,  33  N.  W.  114,  it  is  said: 
"Nothing  is  better  settled  than  that,  in  actions  for  torts 
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in  the  taking  or  conversion  of  personal  property  against 
a  stranger  to  the  title,  a  bailee,  mortgagee,  or  other  special 
property  man  is  entitled  to  recover  full  value,  and  must 
account  to  the  general  owner  for  the  surplus  recovered 
beyond  the  value  of  his  own  interest;  but  as  against  the 
general  owner  or  one  in  privity  with  him  he  can  only  re- 
cover the  value  of  his  special  property."  See  also  Jellett  v. 
8t.  Paul,  M.  d  M.  R.  Co.,  30  Minn.  265;  Russell  v.  Butter- 
field,  21  Wend.  (N.  Y.)  300;  Mechanics  &  Traders  Bank  v. 
Farmers  &  Mechanics  Nat.  Bank,  60  N.  Y.  40;  Atkins  v, 
Moore,  82  111.  240;  Fallon  v.  Manning,  35  Mo.  271. 

Finding  no  reversible  error  in  the  record,  we  recommend 
that  the  judgment  of  the  trial  court  be  affirmed. 

Ames  and  OiiOHAM,  CO.,  concur. 

By  the  Court :    For  the  reasons  stated  in  the  forgoing 
opinion,  the  judgment  of  the  district  court  is 

,  Affibmed. 


Isabel  Linn,  appellant,  v.  City  op  Omaha  bt  al.,  ap- 
pellees. 

FnjSD  Mat  8,  1906.    No.  14,616. 

1.  Xunicipal  Bonds:    Special  Elections.    Under  its  charter  the  cit^ 

council  of  Omaha  may  provide  by  ordinance  a  manner,  not  In- 
consistent with  statutory  provisions,  for  calling  and  conducting 
a  special  election  for  the  purpose  of  voting  upon  a  proposition 
to  issue  such  bonds  of  the  city  as  are  authorized  by  law. 

2.  ■       '    :    Public  Buildings.    The  power  to  issue  bonds  for  the  con- 

struction or  purchase  of  needful  buildings  for  the  use  of  the 
city,  conferred  by  section  195  of  the  Omaha  charter,  gives  that 
city  power  to  issue  its  bonds  for  the  purpose  of  raising  funds, 
with  which  to  procure  a  site  for  any  such  building,  the  construc- 
tion of  which  is  also  provided  for  in  the  same  manner  and  as  a 
part  of  the  same  proposition. 

3.  Special  Election:  Engine  Houses.    At  a  special  election  there  was 

submitted  to  the  electors  this  question:     "Shall  the  bonds  of  the 
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city  in  the  sum  of  $60,000  be  issued  for  the  purpose  of  paying  the 
cost  of  constructing  fire-engine  houses'  ♦  ♦  •  such  ♦  •  • 
to  be  in  the  locality  and  at  the  estimated  and  approximate  cost 
as  follows:  North  50  feet  of  lot  13,  block  1,  Armstrong's  First 
Addition,  estimated  cost  $30,000.  For  the  purchase  of  site  and 
the  erection  of  a  fire-engine  house  thereon  in  the  district  lying 
north  of  Willis  avenue  •  •  •  esti^iated  cost  $30,000."  Held, 
To  contain  but  one  proposition — ^to  procure  engine  houses. 

4.  ^-  ;  Vorma  Machines.  An  inscription  on  the  ballot  label  of  a 
voting  machine  used  in  elections  up<Mi  questions  may  be  ab- 
breviated to  meet  the  requirements  of  the  limited  space.  The 
inscription,  ''Shall  the  city  issue  $60,000  fire-engine  house  bonds 
to  run  20  years  at  4%?"  upon  the  ballot  label  of  the  voting 
machines  used  at  the  election  in  controversy,  as  an  abbreviation 
of  the  proposition  quoted  in  the  last  paragraph,  is  a  suflicient 
statement  of  the  question  submitted. 

6.  A  city  election  will  not  be  annulled  by  the  courts  because  the  city 
council  delegated  to  persons  not  members  thereof  the  ministerial 
duty  of  assisting  the  city  clerk  in  tabulating  the  election  re- 
turns, in  the  absence  of  fraud  or  mistake. 

Appeal  from  the  district  court  for  Douglas  county: 
Alexander  C.  Troup,  Judge.    Affirmed. 

A.  Q.  Ellicky  for  appellant. 

John  P.  Breen  and  W.  H.  Herdman,  contra. 

Epperson,  C^ 

This  is  an  action  for  Injunction  instituted  by  the  plain- 
tiff, who  is  a  resident  and  taxpayer  of  the  city  of  Omaha,  to 
annul  ordinance  No.  5,613  of  said  city  providing  for  a 
special  bond  election,  and  to  declare  void  an  election  held 
in  pursuance  thereto,  and  to  restrain  the  defendants  as  oflB- 
cers  of  the  city  of  Omaha  from  executing  or  negotiating 
certain  bonds  of  that  city.  A  demurrer  was  filed  to  the 
petition  and  sustained  by  the  trial  court.  Plaintiff,  not 
desiring  to  plead  further,  a  judgment  of  dismissal  was 
entered,  from  which  the  plaintiff  appealed. 

The  facts  alleged  in  the  petition,  and  necessary  for  our 
consideration,  are  as  follows:    On  September  27,  1905,  the 
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city  council  of  Omaha  passed  an  ordinance  providing  for 
submitting  to  the  electors  of  said  city  at  a  special  election 
the  following  proposition :  "Shall  the  bonds  of  the  city  of 
Omaha  in  the  sum  of  f  60,000  be  issued  for  the  purpose  of 
paying  the  cost  of  constructing  fire-engine  houses  for  the 
use  of  the  fire  department  of  the  city  of  Omaha,  such  fire- 
engine  houses  to  be  in  the  locality  and  at  the  estimated  and 
approximate  cost  as  follows :  North  50  feet  of  lot  13,  block 
1,  Armstrong's  first  addition,  estimated  cost  |30,000.  For 
the  purchase  of  a  site  and  the  erection  of  a  fire-engine 
house  thereon  in  the  district  lying  north  of  Willis  avenue, 
west  of  the  east  line  of  Sherman  avenue  and  east  of  the 
west  line  of  Twenty-fourth  street,  estimated  cost  f30,000." 
Said  ordinance  authorized  and  directed  the  mayor  to  issue 
his  proclamation  calling  said  special  city  election,  and 
directed  that  said  proclamation  be  issued  at  least  20  days 
prior  to  said  election,  and  provided  that,  if  voting  machines 
be  used  at  said  election,  the  city  clerk  should  prepare  the 
statement  of  the  question  submitted  to  be  inserted  on  the 
ballot  label.  The  mayor  issued  his  proclamation,  and  the 
proposition  for  such  election  was  published  as  required  by 
law.  On  November  7, 1905,  said  special  election  was  held, 
at  which  voting  machines  were  used  instead  of  ballots. 
Upon  the  ballot  label  there  was  set  forth  the  following 
words  and  figures :  "Shall  the  city  issue  f  60,000  fire-engine 
house  bonds  to  run  20  years  at  4%?"  On  the  Thursday 
evening  following,  the  city  council  met  for  the  purpose  of 
canvassing  votes  cast  at  the  said  election,  and  at  the  meet- 
ing the  president  appointed  two  persons  to  assist  the  city 
clerk  in  canvassing  the  returns.  These  two  persons  took 
an  oath  of  office  before  the  city  clerk  to  faithfully  and  im- 
partially perform  their  duties  as  canvassers,  and  thereupon 
they  and  the  city  clerk  proceeded  to  canvass  the  vote.  At 
the  session  of  the  city  council  6n  the  following  day,  the 
clerk  and  the  persons  thus  appointed  to  assist  him  made  a 
report  in  writing  to  the  city  council  that  they  had  tabulated 
the  vote,  and  found  that  upon  said  proposition  there  were 
3,416  votes  "Yes,''  and  1,46>^  "No."    Upon  receiving  such 
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report,  the  president  of  the  city  council  declared  the  propo- 
sition voted  upon,  stating  the  same  at  length,  duly  carried. 
Upon  motion,  and  the  vote  of  the  city  council,  the  declara- 
tion of  the  president  was  approved.  On  November  21, 1905, 
the  city  council  duly  passed  an  ordinance  authorizing  and 
directing  the  issuance  of  said  bonds.  Thereafter  the  bonds 
were  offered  for  sale  by  the  city  of  Omaha,  and  were  sold  to 
J.  L.  Brandeis  &  Son,  and  at  the  time  this  suit  was  insti- 
tuted the  defendants  were  preparing  to  execute,  issue  and 
deliver  said  bonds  to  the  purchaser. 

1.  The  plaintiff  contends  that  the  city  of  Omaha  under 
its  present  charter  has  no  power  to  submit  such  a  question 
to  the  electors  at  a  special  election.  Subdivision  28,  section 
144  of  the  city  charter  (Comp.  St.  ch.  12a^  1905),  author- 
izes and  empowers  the  city  to  establish  fire-engine  houses. 
Subdivision  29  of  said  section  provides  that  the  city  may 
establish  any  useful  or  necessary  building  upon  any  land 
purchased  for  such  purpose.  Section  195  of  the  charter 
provides  as  follows:  '^The  mayor  and  council  are  hereby 
authorized  and  empowered  to  issue  bonds  of  the  city  with 
interest  coupons  annexed  in  such  amounts  and  for  such 
length  of  time  as  they  may  deem  proper  ♦  ♦  ♦  for  the 
construction  or  purchase  of  a  city  hall,  auditorium,  or 
other  needful  buildings  for  the  use  of  the  city."  Section 
197  provides :  "No  bonds  •  •  •  ghall  be  issued  until 
the  electors  of  said  city  shall  have  authorized  the  same  by 
a  two-thirds  vote  of  the  electors  of  such  city,  voting  on 
said  proposition,  at  a  general  or  special  election  of  said 
city  held  after  ten  days'  notice,  published  in  the  official 
paper  of  the  city  stating  the  maximum  amount  proposed  to 
be  issued  and  stating  distinctly  the  purpose  for  which  they 
are  to  be  issued."  Reading  the  several  sections  above  cited 
together,  it  clearly  appears  that  the  city  has  the  authority 
to  construct  or  purchase  useful  buildings,  and  under  the 
petition  in  this  case  we  are  required  to  assume  that  the  pro- 
posed engine  housi\s  are  nec(»ssary  and  useful.  It  also  ap- 
pears that  the  city  officers  have  the  power  to  issue  bonds  to 
raise  funds  for  such  purpose.    We  find  no  provision  in  the 
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charter  providing  the  manner  for  calling  the  special  elec- 
tions authorized  by  section  197 ;  but  as-  the  power  was  ex- 
pressly conferred  by  the  legislature,  which  failed  to  estab- 
lish the  manner  of  its  exercise,  the  city  was  required  to 
prescribe  by  ordinance  the  manner  of  exercising  these 
powers.  Such  was  done  in  this  case  by  the  passage  of 
ordinance  No.  5,613  set  forth  in  the  petition.  Authority 
therefor  is  given  by  section  143  of  the  charter  which  pro- 
vides :  "When  by  this  act  the  power  is  conferred  upon  the 
mayor  and  council  to  do  and  perform  any  act  or  thing,  and 
the  manner  of  exercising  such  power  is  not  specially 
pointed  out,  the  mayor  and  council  may  provide  by  ordi- 
nance the  details  necessary  for  the  full  exercise  of  such 
power." 

2.  Plaintiflf  contends,  further,  that  the  city  of  Omaha 
has  no  power  to  issue  bonds  for  the  purpose  of  purchasing  a 
site  for  an  engine  house;  and  cites  in  support  thereof 
Witter  V.  Board  of  Supervisors,  112  la.  380,  391,  83  N.  W, 
1,041,  in  which  the  supreme  court  of  Iowa  held  that  under 
the  statute  of  that  state,  authorizing  counties  to  borrow 
money  for  the  erection  of  public  buildings,  and  to  issue 
bonds  for  such  indebtedness,  a  county  has  no  express  or 
implied  power  to  issue  negotiable  bonds  for  a  debt  created 
in  the  purchase  of  necessary  real  estate  for  a  courthouse 
site.  This  case,  it  occurs  to  us,  is  not  in  point.  In  the 
opinion  the  court  say  in  reference  to -the  statutes  they  had 
under  consideration : 

"It  is  contended  by  the  county,  however,  that  express 
power  so  to  do  is  conferred  by  sections  447  and  448  of  the 
code,  and  that  the  power  to  issue  bonds  for  the  erection  of  a 
public  building  was  also  intended  to  include  the  ground 
upon  which  it  is  situated.  A  careful  examination  of  the 
statute  covering  the  entire  subject  leads  us  to  a  different 
conclusion." 

A  like  examination  of  our  own  statutes  leads  us  to  the 
conclusion  that  a  city  of  the  metropolitan  class  in  this 
state  has  the  authority  to  issue  bonds  for  the  purchase  of 
land  as  a  site  for  an  engine  house.    The  statute  construed 
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by  the  Iowa  court,  it  seems,  contained  no  provision  for  the 
purchase  of  the  desired  public  building.  Section  195  above 
quoted,  it  will  be  observed,  confers  upon  the  city  officers 
power  to  issue  bonds  for  the  construction  or  purchase  of  a 
city  hall  or  other  needful  buildings,  and  it  seems  to  us  that 
there  can  be  no  doubt  but  that  under  this  provision  the  city 
would  have  authority  to  issue  bonds  for  the  purchase  of  an 
engine  house,  and  that  such  purchase  would  include  the 
lot  or  tract  of  land  upon  which  the  engine  house  had  been 
constructed.  As  above  shown,  the  city  had  authority  to 
issue  bonds  for  the  construction  of  an  engine  house,  and  the 
question  presents  itself  as  to  whether  or  not  the  provision 
of  the  charter  is  broad  enough  to  include  the  purchase  of 
the  site  for  the  proposed  building.  Evidently  the  legisla- 
ture intended  to  provide  for  the  procuring  of  all  needful 
buildings  by  the  issuance  of  bonds.  We  think  that  the  in- 
tention was  sufficiently  expressed  by  the  language  used, 
and  that  the  clause  providing  for  the  purchase  of  needful 
buildings  is  sufficient  to  authorize  the  purchase  of  a  site 
therefor. 

3.  The  plaintiff  further  contends  that  the  question  sub- 
mitted at  the  special  election  contained  more  than  one 
proposition,  and  therefore  is  in  violation  of  section  194  of 
the  charter  which  provides  that  each  proposition  must  con- 
tain but  one  subject  or  purpose.  It  is  argued  that  the  con-, 
struction  of  the  engine  house  located  at  Twenty-fourth  and 
Cuming  streets  is  one  subject;  that  the  engine  house  to  be 
located  north  of  Willis  avenue  another;  and  that  the  pro- 
posed purchase  of  the  tract  of  land  was  a  third.  If  more 
than  one  proposition  was  in  fact  submitted  the  petition 
stated  a  cause  of  action,  and  the  injunction  should  have 
been  allowed..  Many  cases  are  cited  by  counsel  wherein 
the  courts  of  some  of  our  sister  states  have  disapproved 
similar  propositions  submitted  in  the  alternative;  such 
as :  "Shall  the  following  be  adopted :  To  issue  bonds  of  the 
city  of  Leavenworth  in  the  sum  of  f400,000  to  purchase, 
procure,  provide  or  contract  for  the  construction  of  water- 
works?"    City  of  Leavenworth  v.  Wilson^  69  Kbh.  74. 
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It  was  held  that  the  proposition  was  dual  and  the  election 
void.  And  to  the  same  effect  were  the  decisions  in  Elyria 
Qas  d  Water  Co.  v.  City  of  Elyria,  57  Ohio  St.  374,  and 
Farmers  Loan  &  Trust  Co.  v.  City  of  Sioux  Falls,  131. 
Fed.  890.  In  Keynp  v.  Hazlehurst,  80  Miss.  443,  a  propo- 
sition to  provide  "for  the  issuance  of  bonds  for  the'  erec- 
tion of  electric  lights  and  water-works"  was  held  not  in- 
valid because  double  in  its  nature.  In  People  v.  Counts, 
89  Cal.  15,  the  court  held  that  a  proposition  to  vote  bonds 
for  the  construction  of  two  separate  wagon  roads  was  not 
dual.  A  vote  of  the  necessary  majority  on  the  question  to 
"purchase  or  construct'^  would  leave  the  matter  undeter- 
mined and  with  no  choice  indicated  by  the  electors.  But, 
under  an  affirmative  vote  on  the  proposition  to  buy  a  lot 
and  construct  thereon  a  building,  the  electors  have 
definitely  made  a  choice  and  conferred  upon  the  city 
authorities  a  fixed  duty,  in  the  exercise  of  which  they  have 
no  choice.  The  proposition  in  the  case  at  bar  was  not 
dual,  neither  was  it  stated  in  the  alternative.  It  was  but  a 
single  proposition  definitely  fixed  by  the  ordinance  and  by 
the  mayor's  proclamation.  It  is  true  that  the  proposition 
contemplated  the  construction  of  two  engine  houses  and 
the  purchase  of  a  site  for  one,  but  such  were  but  detailed 
statements  of  the  general  proposition — to  procure  engine 
houses. 

4.  It  is  next  argued  that  the  proposition  submitted  to 
the  electors  was  not  distinctly  stated  upon  the  ballot  label 
of  the  voting  machines.  We  were  not  favored  with  an  oral 
argument  of  this  case,  but  from  plaintiff's  brief  it  appears 
that  the  basis  of  this  contention  is  that  more  than  one 
proposition  was  in  fact  submitted,  while  only  one  appears 
in  the  inscription  of  the  ballot  label.  But  as  above  shown 
the  proposition  was  single  in  its  nature,  and  for  the 
reasons  above  stated  the  city  council  had  the  authority  to 
submit  to  the  voters  the  proposition  in  its  entirety.  The 
ballot  label  necessarily  contained  an  abbreviated  state- 
ment of  this  proposition.  Section  125a?,  ch.  26,  Comp.  St. 
1905,  provides:     "On  the  ballot  label  for  questioas,  the 
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statement  of  the  questions  submitted  may  be  abbreviated 
to  meet  the  requirements  of  the  limited  space,  with 
the  words  ^Yes'  and  'No'  for  the  voter  to  indicate 
his  affirmative  or  negative  vote  on  any  such  question 
by  operating  the  proper  device  therefor."  The  inscrip- 
tion on  the  ballot  label  was  not  intended  to  furnish  in- 
formation to  the  voter  in  detail  as  to  the  object  of  the 
election.  The  proclamation  was  notice  of  the  election  and 
fully  informed  the  electors  of  the  object  of  the  election. 
The  object  of  the  inscription  was  to  instruct  the  voter  as 
to  how  he  might  intelligently  vote  on  the  question  of  which 
the  proclamation  gave  him  notice.  For  this  purpose  the 
inscription  was  sufficient  and  within  the  provisions  of  the 
law. 

5.  Plaintiff  finally  contends  that  the  issuance  of  the 
bonds  in  controversy  would  be  illegal  because  the  city 
council  delegated  the  power  of  canvassing  the  election  re- 
turns to  the  city  clerk  and  two  assistants.  The  persons  ap- 
pointed made  a  report  to  the  city  council  as  to  the  number 
of  votes  cast  for  and  against  the  proposition.  It  does  not 
appear  that  they  were  called  upon  to  exercise  any  quasi- 
judicial  functions,  or  perform  other  than  ministerial 
duties.  It  is,  we  believe,  without  an  exception,  the  general 
rule  that  officers  may  delegate  to  competent  persons,  not 
officers,  duties  such  as  are  clerical  or  ministerial  in  their 
nature,  unless  prohibited  by  statute.  In  this  case  the  city 
clerk  with  the  assistance  of  the  persons  delegated  ascer- 
tained the  result  of  the  election  from  abstracts  returned  by 
the  several  election  boards  and  reported  the  result,  which 
was  announced  by  the  president  of  the  council.  No  fraud 
is  alleged ;  and  such  irregularity  is  not  sufficient  to  avoid 
the  election. 

From  those  facts,  fully  disclosed  in  the  plaintiff's  peti- 
tion, we  are  satisfied  that  said  petition  states  no  legal 
reason  why  the  plaintiff  is  entitled  to  the  restraining  order 
and  other  relief  prayed  for,  and  we  therefore  recommend 
that  the  judgment  of  the  district  court  be  affirmed. 

AMES  and  Oldham,  CC,  concur. 
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By  fhe  Court:    For  the  reaBons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 


Affirmbd. 


Bbnjamin  F.  Brewster  et  al.  y.  Jens  C.  Menq. 

Filed  Mat  3,  1906.    No.  14,171. 

1.  Second  Appeal.    This  court  on  a  second  appeal  of  the  same 

will  not  reexamine  questions  of  law  presented  and  determined  on 
the  first  appeal  unless  the  opinion  first  expressed  is  manifestly 
erroneous. 

2.  Bemand:  Amkndm:bnt.    A  party  cannot  try  his  case  by  piecemeal; 

and  where  a  case  has  been  tried  and  appealed  to  this  court  and 
remanded  to  the  district  court,  with  directions  to  enter  a  speci- 
fied decree,  the  defendant  wiU  not  be  allowed  to  amend  his 
answer  by  alleging  facts  which  existed  and  of  which  he  had 
knowledge  prior  to  the  trial  first  had. 

Error  to  the  district  court  for  Sioux  county:  William 
H.  Wbstovbr,  Judge.   Affirmed. 

Allen  G.  Fisher,  for  plaintiffs  in  error. 

N.  K.  Grigga,  contra. 

DUFFIB,  O. 

A  former  opinion  in  this  case  is  reported  in  Meng  v. 
Coffee,  67  Neb.  500..  The  case  was  remanded  to  the  district 
court  with  the  following  directions:  "To  make  new  and 
further  findings  of  fact  in  conformity  with  said  opinion, 
and  to  enter  a  decree  enjoining  the  defendant  Wilcox 
from  wasting  or  unreasonably  diminishing  the  waters  of 
Munroe  creek,  and  enjoining  the  defendants  Brewster 
and  Coffee  from  consuming  all  the  waters  of  Warbonnet 
and  Hat  creeks,  respectively,  in  the  irrigation  of  their 
lands,  or  permanently  diverting  in  any  year  a  greater  jmpo- 
X>ortion  of  the  water  in  such  streams  for  the  time  being 
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than  they  were  accustomed  to  take  out  prior  to  1893, 
haying  regard  to  the  nature  of  the  season  and  the  condition 
of  the  stream^ at  the  time;  that  proportion  and  other  ques- 
tions of  fact  necessary  to  the  rendition  of  such  a  decree  to 
be  ascertained  from  the  evidence  already  taken  or  by 
taking  further  evidence  at  the  discretion  of  the  district 
court/'  Upon  the  filing  of  the  mandate  in  the  district 
court  the  defendants  Brewster  and  Coffee  asked  leave  to 
file  a  supplemental  answer,  in  which  it  was  alleged  that  by 
a  finding  of  the  state  board  of  irrigation  made  in  1889  the 
said  defendants  were  awarded  a  prior  right  to  the  waters 
in  controversy  in  this  action.  The  court  refused  to  allow 
the  filing  of  such  supplemental  answer  or  to  receive  any 
additional  evidence  in  the  case,  and  thereupon  entered  a 
decree  conforming  to  the  directions  contained  in  the  man- 
date. 

The  two  principal  questions  urged  on  this  appeal  are 
that  the  former  opinion  is  erroneous,  and  that  the  court 
erred  in  refusing  to  allow  the  plaintiffs  in  error  to  tender 
additional  issues  and  to  introduce  evidence  in  support 
thereof.  We  have  again  examined  the  opinion  in  Meng  v. 
Cfof^^,  supra,  and  are  entirely  satisfied  that  the  opinion 
correctly  reflects  the  law  applicable  to  the  facts  disclosed 
by  the  record  as  it  then  stood.  It  would  serve  no  useful 
purpose  to  review  the  former  opinion,  nor,  indeed,  do  we 
think  that  we  could  add  anything  to  what  is  there  said  in 
support  of  the  views  announced.  The  case  was  carefully 
considered.  The  conclusion  announced  was  unanimously 
adopted  by  the  court  as  then  constituted,  and  should,  we 
think,  be  adhered  to.  Relating  to  the  action  of  the  court 
in  refusing  to  allow  new  issues  to  be  made  or  to  receive 
further  evidence  in  the  case,  we  are  satisfied  that  no  error 
was  committed.  The  finding  of  the  state  board  of  irriga- 
tion was  made  in  1889  and  long  prior  to  the  commence- 
ment of  this  action.  Whatever  rights  the  parties  may  have 
acquired  from  such  finding  existed  when  this  case  was 
first  tried,  and,  if  material  to  the  interest  of  the  parties, 
should  have  been  presented  at  that  time.  A  case  cannot 
39 
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be  tried  by  piecemeal.  There  must  be  an  end  to  litigation. 
A  party  cannot  be  allowed  to  present  a  part  only  of  his 
defense  and  when,  after  appeal,  the  case  has  been  remanded 
for  judgment,  be  allowed  to  make  new  issues,  presenting 
other  facts  which  he  claims  as  a  defense  to  the  action, 
and  which  facts  existed  and  were  well  known  to  him  prior 
to  the  first  trial.  This  is  a  rule  so  well  known  to  the  pro- 
fession that  it  would  be  a  waste  of  time  to  cite  auliiorities 
in  its  support.  Aside  from  this  the  finding  of  the  state 
board  of  irrigation,  which  the  plaintiflPs  in  error  now  seek 
to  introduce  into  the  case,  excludes  from  the  water  right 
granted  them  "the  prior  right  of  the  owners  of  land  border- 
ing on  this  stream  or  through  which  this  stream  fiows,  to  so 
much  of  the  natural  flow  of  the  stream  as  is  necessary  for 
domestic  use  including  stock  water." 

We  cannot  see  that  the  finding  of  the  state  board  of  irri- 
gation awards  them  any  further  or  additional  right  than  is 
given  by  the  decree  entered,  and  we  recommend  an  a£Qrm- 
ance  of  the  judgment. 

Albert  and  Jackson,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Loyal  Mystic  Legion  of  America  v.  Emma  A. 
Richardson. 

Filed  May  Z,  1906.    No.  14,254. 

Beneficial  Associations:  Membership.  Where  it  appears  from  the  con- 
stitution of  a  benefit  society  which  insures  the  liyes  of  its  mem- 
bers that  initiation  and  the  payment  of  one  advance  assessment 
is  indispensable  to  membership,  the  fact  that  the  person's  applicsr 
cation  has  been  accepted  and  his  petition  fee  paid  wiU  not  entitle 
his  beneficiary  to  any  insurance  in  the  event  of  his  death  before 
he  has  been  initiated  and  paid  the  one  advance  assessment  re- 
quired. 
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Erbob  to  the  district  court  for  Hall  county :  James  B^ 
Hanna,  Judge.    Reversed. 

Tibbets  Bro8.  d  Morey,  for  plaintiff  in  error.  '  ■  ^ 

W.  E.  Thompson,  contra. 

DUPFIB,  O. 

Article  22  of  the  constitution  of  the  supreme  council  of 
the  Loyal  Mystic  Legion  of  America  is  in  the  following 
language:  "Only  the  supreme  council  or  the  board  of 
directors  shall  have  power  and  authority  to  constitute^  sus- 
pend  or  reconstitute  the  subordinate  councils  of  this  order, 
yrhich  shall  be  done  either  by  an  officer  of  the  supreme 
council,  or  by  a  member  of  the  order  duly  commissioned 
by  the  board  of  directors  through  the  supreme  worthy  coun- 
cilor. A  member  so  commissioned  or  any  elective  officer 
of  the  supreme  council  shall  have  power  to  install  officers 
and  obligate  applicants  for  membership.  Provided,  that, 
if  at  the  proper  time  for  installing  officers  there  is  not  pres- 
ent a  supreme  officer  or  a  deputy  of  the  order,  then  any 
elective  officer  of  the  council  who  has  been  regularly  in- 
stalled may  perform  the  duty."  Section  3  of  the  by-laws 
of  subordinate  councils  provides  for  the  formation  of  a 
'  subordinate  council  as  follows :  "Any  number  of  persons, 
not  less  than  ten,  who  are  eligible  and  who  shall  comply 
with  the  rules  and  regulations  of  the  supreme  council, 
with  the  approval  of  the  board  of  directors  or  its  duly 
authorized  representatives,  may  upon  being  duly  obligated 
become  members  of  this  fraternity  and  may  be  constituted 
a  subordinate  council.  The  members  of  all  councils  will  be 
known  and  designated  in  the  ritual  of  the  order  as  com- 
panions." 

In  November,  1901,  one  John  Collins,  a  duly  authorized 
deputy  of  the  Loyal  Mystic  Legion  of  America,  solicited 
applications  for  membership  in  that  order  and  to  form  a 
subordinate  council  at  Fort  Collins,  Colorado.  He  solicited 
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and  received  the  application  of  Charles  C.  Bichardson, 
and  this  application,  with  others,  was  forwarded  to  the 
supreme  council  at  Hastings,  Nebraska.  The  application 
was  accepted,  a  certificate  of  membership  issued  by  the 
supreme  council  and  returned  to  Fort  Collins.  The  ben- 
eficiary named  in  the  certificate  was  Emma  A.  Richardson, 
mother  of  the  applicant.  November  20,  1901,  was  fixed 
on  as  the  date  to  organize  the  subordinate  council  at  Fort 
Collins,  but  for  some  reason  no  organization  was  perfected 
until  December  30, 1901,  at  which  time  the  applicants  who 
had  been  passed  by  the  supreme  council,  and  who  were 
present,  were  obligated  and  initiated  by  Collins,  the  deputy, 
the  officers  of  the  subordinate  council  elected,  "and  the 
council  duly  organized.  Collins  at  that  time  turned  over 
to  the  worthy  councilor  the  certificates  of  all  applicants^ 
and  the  worthy  councilor  and  worthy  secretary  filled  up 
and  signed  the  blank  certificate  of  membership  printed  on 
each  of  the  certificates,  Richardson's  being  in  the  following 
language:  "Companion  Charles  C.  Richardson  became  a 
member  of  Fort  Collins  Council  No.  208  Loyal  Mystic 
Legion  of  America  of  Eort  Collins,  state  of  Colorado,  on 
the  30th  day  of  December,  1901.  Benjamin  F.  Evans, 
Worthy  Councilor.  Attest :  Clyde  H.  Brown,  Worthy  Sec- 
retary.^' Prior  to  the  meeting  Richardson  commenced  work 
at  a  mill  some  50  miles  from  Fort  Collins,  was  not  present 
at  the  meeting,  was  not  initiated  as  a  member  and  not  obli-  ' 
gated,  unless,  as  claimed  by  defendant  in  error,  the  signing 
of  his  application  which,  we  understand,  contained  the 
form  of  obligation  administered  to  all  members  on  their 
initiation  constituted  the  taking  of  such  obligation.  Rich- 
ardson was  accidently  killed  on  January  3,  1902,  and 
Emma  A.  Richardson,  the  beneficiary  named  in  his. certifi- 
cate, brought  this  action  to  recover  from  the  plaintiff  in 
error  |1,000,  the  amount  of  said  certificate,  ailing  that 
the  deceased  was  a  member  of  Fort  Collins  council  No.  208 
at  the  time  of  his  death,  and  that  each  and  every  condition 
precedent  on  the  part  of  the  deceased  and  of  the  beneficiary 
had  been  complied  with  as  provided  in  the  application  and 


Vol.  76]  JANUARY  TEEM,  1906.  S68 

Loyal  Mjatlc  Legion  of  America  y.  Richardson. 

certificate,  and  in  accordance  with  the  constitution,  rules 
and  r^ulations  of  the  orjiler. 

The  principal  defense  was  that  Richardson  had  never  be- 
come a  member  of  the  order,  and  that  he  had  never  com- 
plied with  sections  18  and  20  of  the  by-laws  of  the  supreme 
council,  and  sections  28  and  29  of  the  by-laws  of  the 
subordinate  councils  of  the  order.  These  by-laws  required 
the  payment  of  one  advance  assessment  upon  the  receipt  by 
a  member  of  his  certificate,  the  following  being  an  extract 
from  section  28  of  the  by-laws  of  the  subordinate  councils: 
'^The  applicant  shall  not  be  a  member  in  good  standing  and 
entitled  to  benefits  until  he  or  she  has  received  his  or  her 
certificate  and  paid  one  advance  assessment.'*  The  follow- 
ing is  an  extract  from  section  20  of  the  by-laws  of  the  su- 
preme council:  "Every  person  desiring  benefits  shall,  on 
entering  the  order,  pay  one  assessment,  20  per  cent,  of  which 
shall  be  placed  in  the  reserve  fund,  and  after  the  first  12 
assessments  80  per  cent  of  each  assessment  shall  be  placed 
in  the  benefit  fund,  which  shall  be  used  only  to  pay  benefits 
to  the  members  of  the  order  in  good  standing  holding  bene- 
fit certificates."  Richardson  not  being  present  when  the 
subordinate  council  was  organized  the  worthy  councilor  re- 
turned his  certificate  to  Mr.  Collins,  the  deputy  organizer, 
who  some  time  afterwards  returned  it  to  the  worthy  coun- 
cilor. January  9^  1902,  James  T.  Ogden,  supreme  worthy 
vice-councilor  of  the  order,  went  to  Fort  Collins,  and  on 
his  request  Benjamin  P.  Evans,  worthy  councilor  of  Fort 
Collins  council  No.  208,  delivered  to  him  Richardson's 
certificate,  taking  his  receipt  therefor.  At  the  date  of  the 
commencement  of  this  action  the  certificate  was  in  posses- 
sion of  the  supreme  council  of  the  order,  and  on  the  appli- 
cation for  membership  some  officer  of  the  supreme  council 
had  indorsed  the  following :  "Applicant  failed  to  be  pres- 
ent at  organization  of  council  and  certificate  returned  and 
cancelled."  A  trial  of  the  case  resulted  in  a  verdict  for 
Mrs.  Richardson,  the  beneficiary,  and  the  supreme  council 
has  taken  error  from  a  judgment  rendered  thereon. 

It  is  insisted  by  the  defendant  in  error  that  Charles  G, 
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Ricliardson  was  a  member  of  the  order  notwithstanding 
his  failure  to  be  present  at  the  organization  of  Fort  Collins 
council  Ko.  208,  and  notwithstanding  he  was  never  regu- 
larly initiated  and  obligated.  In  the  application  signed 
by  Richardson  is  printed  the  following  obligation :  "I,  the 
undersigned,  in  the  presence  of  these  witne^ies  and  the 
Eternal  God,  do  most  solemnly  promise  that  I  will  not  re- 
veal, but  ever  hold  in  strict  confidence,  the  mysteries  and 
secret  work  of  the  Loyal  Mystic  Legion  of  America;  that  I 
take  this  obligation  of  my  own  free  will^  that  I  will  be 
faithful  to  and  abide  by  the  constitution  and  by-laws  of 
the  supreme,  grand,  and  subordinate  councils  of  the  order; 
that  I  will  strive  to  promote  harmony  and  friendship  among 
its  members,  deal  justly  and  honestly  with  each  member 
and  family ;  that  I  will,  to  the  best  of  my  ability,  aid  in  all 
proper  ways  to  promote  the  interests  of  the  order;  that 
should  I  ever  become  delinquent  or  be  suspended,  and 
thereby  forfeit  my  good  standing  in  the  order,  I  will  regard 
this  obligation  just  as  binding  upon  me  then  as  I  do  at  this 
hour.  To  all  of  which  I  do  hereby  solemnly  pledge  my 
sacred  honor.  I  hereby  agree  to  the  above  conditions  and 
obligations,  and  accept  notice  of  the  fact  that  no  subor- 
dinate council  has  power  or  authority  to  waive  the  same." 
Defendant  in  error  insists  that  the  signing  of  the  appli- 
cation containing  this  form  of  obligation  is,  as  to  charter 
members,  a  taking  of  the  obligation  within  the  meaning  of 
the  constitution  and  by-laws  of  the  order.  We  cannot  agree 
with  this  contention.  The  application  bears  upon  its  face 
evidence  that  it  is  the  form  of  application  furnished  by  the 
grand  council  of  the  order  to  all  applicants,  those  applying 
for  membership  in  a  council  already  organized,  as  well  as 
those  seeking  to  constitute  and  organize  a  new  council.  It 
contains  blanks  for  the  report  of  an  investigating  com- 
mittee and  for  the  report  to  be  made  by  such  committee. 
There  is  also  the  blank  to  be  filled  in  by  the  secretary 
showing  when  the  application  was  received  by  the  council 
and  the  date  of  the  election  of  the  applicant.  It  is  quite 
evident  from  an  inspection  of  the  application  that  the 
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obligation  required  oj  initiation  is  included  therein  that 
proposed  members  may  be  informed  of  the  vow  which  they 
will  be  required  to  take  in  case  they  are  accepted  into  the 
order.  Section  22  of  the  constitution  of  the  supreme 
council,  and  section  3  of  the  by-laws  of  subordinate  coun- 
cils directing  the  proceedings  to  form  a  subordinate  coun- 
cil, make  it  quite  plain  that  each  of  the  charter  members 
shall  be  present  at  the  organization  and  be  duly  obligated, 
and  that  until  this  is  done  the  applicant  cannot  be  con- 
sidered a  member  of  the  order.  As  said  in  Matlcin  v.  Su- 
preme Lodge,  27  Am.  St.  Rep,  886,  82  Tex.  301. 

"Where  it  appears  from  the  constitution  and  by-laws  of 
a  secret  order  or  benefit  society  which  insures  the  lives 
of  its  mem'bers  that  initiation  is  indispensable  to  member- 
ship, and  that  it  is  only  upon  the  death  of  a  member  that  his 
beneficiary  is  entitled  to  receive  his  insurance,  the  fact  that 
a  person's  application  for  membership  has  been  accepted, 
and  his  ^proposition  fee'  paid,  will  not  entitle  his  ben- 
eficiary to  any  insurance  in  the  event  of  his  death  before  he 
has  become  initiated  as  a  member  of  the  society." 

The  best  consideration  which  we  have  been  able  to  give 
this  case  satisfies  us  that,  under  the  rules  and  regulations 
of  the  order  aa  defined  in  its  constitution  and  by-laws, 
Richardson  never  became  a  member  of  the  society  and  that 
his  certificate  never  had  any  life  or  vitality.  This  conclu- 
sion renders  it  unnecessary  to  discuss  other  questions 
raised  by  the  record  and  discussed  in  the  briefs  of  counsel. 

We  recommend  a  reversal  of  the  judgment 

Albert  and  Jackson,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  diBtrict  court  is  rev^*sed  and 
the  cause  remanded. 

Bevebssd. 
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Joseph  W.  Thomas,  appellant,  v.  Pabmbrs  Loan  & 
Trust  Company  et  al.,  appellees. 

VnxDi^Ur  Z,  1906.    No.  14,281. 

Tttz  Title:  Scitino  Asidb.  .  A  party  who  seeks  the  aid  of  the  court  to 
contest  and  inyalldate  the  claim  of  one  claiming;  title  and  pos- 
session of  land  under  a  sale  for  delinquent  taxes  must  show  that 
all  taxes  Justly  thereon  have  been  paid  either  by  himself  or  the 
party  through  whom  he  claims. 

Appeal  from  the  distiiict  court  for  Knox  cotm^ :  John 
P..  Boyd,  Judge.   Affirmed. 

Joel  W.  West,  for  appellant 

W.  L.  Henderson^  E.  A.  Houston  and  M.  J.  Svoeeley, 
contra.  • 

DUFBIE,  O. 

In  April,  1896,  one  James  P.  Toy,  acting  for  the  Farmers 
Loan  &  Trust  Company,  obtained  a  tax  deed  to  a  quarter 
section  of  land  in  Knox  county,  the  title  to  which  is  in- 
volved in  this  action.  Afterwards,  in  1901,  the  Farmers 
Loan  &  Trust  Company  contracted  to  sell  the  land  to 
the  defendant  Nellis,  who  paid  |175  of  the  agreed  consider- 
ation, took  possession  of  the  land  and  was  in  possession  at 
Uie  date  of  the  commencement  of  this  action.  ^  Plaintiff 
and  appellant,  claiming  to  be  the  owner  of  the  patent  title, 
brought  this  action  to  quiet  his  title,  to  set  aside  the  treas- 
urer's deed  and  the  contract  of  sale  to  Nellis,  and  also  a 
.quitclaim  deed  made  by  a  former  owner  of  the  land  after  he 
had  conveyed  by  warranty  deed  to  the  plaintiff's  imme- 
diate grantor,  but  which  deed  of  warranty  was  not  of 
record  when  the  quitclaim  deed  was  made. 

Several  questions  are  raised  by  the  parties,  but  we  think 
that  the  decree  of  the  district  court  dismissing  the  plain- 
tiff's petitioi)  must  be  afiSrmed,  for  the  reason  that  when 
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tbe  action  waa  commenced  there  were  two  or  three  years' 
nnpaid  taxes  standing  against  the  land.    Section  221,  art. 
I,  ch.  77,  Comp.  St.  1905,  provides:    "In  all  controversies 
and  suits  involving  the  title  to  real  property  claimed  and 
held  under  and  by  virtue  of  a  deed  made  substantially  as 
aforesaid  by  the  treasurer  the  person  claiming  the  title 
adverse  to  the  title  conveyed  by  such  deed  shall  be  re- 
quired to  prove    ♦    ♦     •     that  all  taxes  due  upon  the 
property  had  been  paid  by  such  person  or  the  persons 
under  whom  he  claims  title  as  aforesaid.*'    This  section 
was  adopted  from  the  Iowa  statute,  and  in  Maxwell  v. 
Palmer,  73  la.  595,  the  supreme  court,  in  construing  it, 
held  that  the  purpose  of  the  provision  that  no  person  shall 
gain  the  title  acquired  by  a  treasurer's  deed,  without  show- 
ing that  all  taxes  upon  the  property  have  been  paid  by  him 
or  the  person  under  whom  he  claims,  is  to  enforce  the  pay- 
ment of  taxes  and  stimulate  landowners  to  discharge  the 
duty  imposed  on  all  citizens  to  pay  taxes  levied  upon  their 
lands.    It  is  not  sufiBcient  in  the  petition  attacking  a  tax 
title  to  oflfer  to  pay  taxes  if  plaintiff  is  found  to  be  entitled 
to  redeem.    The  purpose  of  the  statute  is  beneficial  to  the 
public  interest.     It  recognizes  the  equity  of  requiring  a 
party  who  seeks  the  aid  of  the  courts  of  the  state  to 
reclaim  his  land  sold  in  consequence  of  his  failure  to  pay 
his  share  of  the  public  burden,  to  discharge  all  unpaid 
taxes  standing  against  the  land  as  a  condition  precedent 
to  invoking  the  assistance  of  the  court.    It  is  true  that  the 
tax  deed  in  the  case  at  bar  is  void  for  want  of  a  seal,  but  the 
party  claiming  title  through  it  was  in  possession,  and  the 
deed  gave  hun  color  of  title  which  would  ripen  into  a  per- 
fect title  if  not  dispossessed  for  ten  years.    It  cannot  be 
said,  therefore,  that  the  treasurer's  deed  was  ineffectual 
for  all  purposes,  and  before  the  party  in  possession  under 
it  can  be  disturbed  the  conditions  of  the  statute  should  be 
complied  with.    We  recommend  an  affirmance  of  the  judg- 
ment of  the  district  court. 


AiiBERT  and  Jaokson,  CO.,  concur. 
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By  the  Court:    For  the  reasons  stated  in  the  foregoing 
opinion^  the  judgment  of  the  district  court  la 


Affibmed. 


John  Mannion  v.  W..  R  Talboy. 

FnzD  IfAT  S,  1906.    No.  14,28& 

The  instractionB  of  the  court  should  direct  the  attention  of  the  jury 
only  to  facts  in  support  of  which  evidence  has  heen  introduced 
upon  the  trial.  When  an  instruction  is  not  founded  upon  the 
evidence,  and  is  calculated  to  mislead  the  Jury  in  considering  the 
facts  of  the  case,  the  Judgment  must  be  reversed. 

Erbob  to  the  district  court  for  Dixon  county:  Guy  T. 
Gbaves,  Judge.    Reversed. 

W.  E.  Gantt  and  George  W.  Argo^  for  plaintiff  in  error. 

McCarthy  &  McCarthy  and  John,  Y.  Pearson,  contra. 

DUFFIE,  C. 

The  plaintiff,  Mannion,  in  his  petition  filed  in  the  dis- 
trict court,  alleges  that  on  or  about  September  15,  1899,  he 
was  lawfully  standing  on  the  sidewalk  on  the  west  side  of 
Louis  street  and  near  the  east  side  of  a  store  building 
occupied  by  one  Hoy,  in  the  village  of  Newcastle,  Dixon 
county,  Nebraska;  that  the  defendant,  Talboy,  without 
any  notice  or  warning  to  plaintiff,  and  unlawfully,  wrong- 
fully and  maliciously,  with  force  and  violence,  pushed  and 
shoved  a  man,  whose  name  plaintiff  has  been  informed  is 
John  Coleman,  against  and  on  the  plaintiff,  causing  plain- 
tiff to  be  thrown  violently  into  a  narrow  hole  in  said  side- 
walk and  against  said  brick  store  building  aforesaid ;  that 
in  his  fall  the  plaintiff's  left  foot  and  leg  went  down  into 
the  said  hole,  while  his  right  foot  and  leg  remained  on  the 
sidewalk;  that  he  was  severely  and  permanently  injured 
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thereby;  that  his  head  struck  against  the  side  of  the  brick 
building  with  such  force  and  violence  that  his  left  ear  and 
ear  drum  were  permanently  injured  and  the  hearing  thereof 
aflfected;  that  his  back  and  spine  were  permanently  injured, 
and  other  severe  and  permanent  bodily  injuries  srustained. 
The  answer  admits  that  the  plaintiff  was  standing  on  the 
sidewalk,  and  that  he  stepped  or  slipped  into  a  hole  or 
opening  in  the  walk.  It  denies  every  other  allegation  in  the 
petition  contained.  Defendant  further  alleges  that  plaintiff 
was,  at  the  time  of  the  injury  complained  of  and  for  a 
long  time  prior  thereto  had  been,  suffering  from  the  effects 
of  disease  and  of  injuries  with  which  the  defendant  had  no 
connection ;  that  for  a  long  time  prior  to  the  injuries  com- 
plained of  plaintiff  had  been  suffering  from  afflictions  such 
as  are  described  in  his  petition ;  that  the  same  were  the  re- 
sult of  disease  and  injuries  sustained  long  prior  to  the  time 
of  the  accident  described  in  the  petition ;  that  plaintiff  was 
never  in  any  manner  injured  or  damaged  in  stepping  or 
slipping  into  the  hole  in  the  walk.    A  second  defense  raised 
the  question  of  the  plaintiff's  contributory  negligence; 
and  a  third  defense  is  pleaded  to  the  effect  that  any  damage 
or  injury  sustained  by  the  plaintiff  was  the  direct  and  prox- 
imate result  of  the'  carelessness  and  negligence  of  a  third 
person,  not  the  servant  or  agent  of  the  defendant,  and 
without  any  fault  or  negligence  of  any  kind  on  the  part  of 
the  defendant.    A  reply  put  in  issue  the  affirmative  mat- 
ters set  out  in  the  answer.    A  trial  resulted  in  a  verdict  for 
the  defendant,  and  from  a  judgment  entered  on  the  verdict 
the  plaintiff  has  taken  error. 

Exceptions  are  taken  to  the  eighth  instruction  of  the 
court  which  is  in  the  following  language:  ^TTou  are  in- 
structed that  if  you  believe  from  the  evidence  that  defend- 
ant did  not  push  a  third  person  against  the  plaintiff,  or 
that  plaintiff  was  thrown  into  said  alleged  opening  in  said 
sidewalk  by  some  person  other  than  defendant,  or  by  the 
careless  or  n^ligent  acts  of  the  plaintiff  he  fell  into  said 
hole  and  was  injured,  then  plaintiff  cannot  recover  and 
your  verdict  should  be  for  the  defendant."     The  ninth 
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paragraph  of  the  charge,  to  which  exception  is  also  taken, 
is  as  follows :  'TTou  are  instructed  that  if  you  believe  from 
the  evidence  that  defendant  pushed  a  third  person  against 
plaintiff  in  any  manner  so  as  to  precipitate  him  into  the 
opening  in  the  walk  as  alleged,  and  resulting  therefrom 
plaintiff  was  injured  as  alleged,  and  if  you  believe  that 
said  injuries  were  the  result  in  whole  or  in  part  of  the 
careless  and  negligent  act  of  plaintiff  contributing  thereto, 
or  that  he  was  not  at  the  time  exercising  ordinary  care  to 
avoid  personal  injury,. <*r  that  he  in  fact  sustained  no 
injury  from  the  fall,  then  plaintiff  cannot  recover  and  your 
verdict  should  be  for  the  defendant" 

We  have  read  the  evidence  with  some  care.  It  shows 
that  at  the  date  of  the  accident  complained  of  the  plain- 
tiff was  standing  on  the  sidewalk  described  in  the  petition 
talking  with  one  Coleman;  that  a  number  of  other  persons 
were  standing  or  sitting  on  the  walk;  that  the  defendant, 
in  imssing  by,  gave  Coleman  a  push,  and  it  tends  to  show 
that  as  the  result  Coleman  was  shoved  against  the  plaintiff 
who  was  pushed  back  into  the  hole  in  the  walk  in  the  man- 
ner described  in  the  petition.  There  is  no  word  of  evidence 
in  the  record  tending  to  show  that  the  plaintiff  himself 
was  guilty  of  any  negligence.  There  is* no  evidence  tending 
toBhow  that  he  himself  contributed  to  the  injury.  There  is 
no  evidence  tending  to  show  that  the  accident  occurred  in 
consequence  of  the  act  of  any  third  party.  Under  these 
circumstances  it  was  error  for  the  court  to  frame  his 
instructions  in  such  a  manner  as  to  allow  the  jury  to  infer 
or  find  facts  of  which  there  was  no  evidence.  The  chai^ 
of  the  court  to  the  jury  should  always  be  founded  on  and 
applicable  to  the  testimony,  and  when  it  is  not,  and  is  cal- 
culated to  mislead  the  jury  in  considering  the  facts  of  the 
case,  the  judgment  ought  to  be  reversed.  Kilpatrick  v. 
Richardson,  37  Neb.  731;  Farmers  &  Merchants  Bank  v. 
Upham,  37  Neb.  417;  Esterly  E.  M.  Co.  v.  Frolkey,  34  Neb. 
110 ;  Farmers  Loan  &  Trust  Co.  v.  Montgomery,  30  Neb.  33 ; 
City  of  York  v.  Spellman,  19  Neb.  357. 

There  are  other  errors  alleged  relating  to  the  admission 
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of  evidence,  but,  as  the  case  will  hare  to  be  reversed  and 
remanded  for  a  new  trial,  they  are  not  likely  to  aga&i  occni 
and  do  not  require  a  discussion  in  this  opinion.  For  the 
errors  above  pointed  out,  we  recommend  a  reversal  of  the 
judgment  and  that  the  cause  be  remanded  for  another 
triaL 

Albert  and  Jackson,  CO.,  concur.  '  > 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded  for  another  trial. 

Reversed. 


Thomas  D.  Murphy  Company  v.  Exchange  National 
Bank  of  Hastings. 

FiUD  Mat  S,  1906.    No.  14,805. 

8*le:  Aonoif.  Before  a  seUer  can  maintain  an  action  on  the  contract 
for  the  agreed  price  of  a  chattel,  there  must  be  such  a  delivery, 
actual  or  conBtructlve,  as  will  pass  the  title  and  vest  the  owner- 
ship of  the  property  in  the  purchaser.  If  the  possession  and  the 
title  remain  in  the  seller,  and  the  purchaser  renounces  his  con- 
tract, the  law  requires  the  seller  to  treat  the  property  as  his  own, 
and  to  sue,  if  at  all,  for  the  damages  he  has  sustained. 

Error  to  the  district  court  for  Adams  county:  Ed  L. 
Adams,  Judge.    Afflrmed. 

J.  W.  J  antes ^  for  plaintiff  in  error. 

TibheU  Bros,  d  Morey,  contra. 

DUPPIB,  O. 

On  April  4,  1902,  The  Exchange  National  Bank  of 
Hastings,  Nebraska,  gave  an  order  to  the  Thomas  D.  Mur- 
phy Ck>mpany  for  250  calendars  and  250  tubes  to  be  deliv- 
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ered  on  or  about  December  1  of  that  year.  The  order  pro- 
vided that  it  was  not  subject  to  countermand  and  that 
neither  party  should  be  hound  by  any  verbal  contract.  On 
April  28,  1902,  the  bank  wrote  the  Murphy  company  as 
follows:  "We  wish  hereby  to  countermand  our  order  for 
calendars  placed  with  your  Mr  Kain  on  April  23.  Total 
amount  of  bill  $28.50.  Please  take  notice."  In  reply  to 
this  letter  the  Murphy  company  refused  to  cancel  the 
order,  and  sometime  in  the  latter  part  of  November  shipped 
the  goods  to  Hastings,  Nebraska,  where  they  were  ten- 
dered to  the  bank,  which  refused  to  accept  them.  There- 
after this  suit  was  brought  by  the  Murphy  company  for  the 
contract  price  of  the  goods,  amounting  to  $28.50.  A  trial 
was  had  to  the  court  without  a  jury  and  judgment  entered 
for  the  defendant 

The  Murphy  company  insist  that  judgment  should  have 
gone  in  its  favor;  that  the  rule  obtains  in  this  state  that, 
where  a  party  refuses  to  accept  goods  which  have  been 
ordered,  the  other  party  may  keep  the  goods  and  sue  for 
his  damages  or,  upon  tender  of  the  goods  and  refusal  to 
accept  them,  may  sue  upon  the  contract  for  the  agreed 
price.  It  may  be  that  some  of  our  former  decisions  sup- 
port this  view,  but  we  think  the  rule  has  now  become  well 
established  that,  where  title  to  the  goods  has  not  passed, 
where  the  contract,  as  in  this  case,  is  executory,  the  only 
remedy  of  the  vendor,  where  the  vendee  refuses  to  accept 
the  goods,  is  to  sue  for  his  damages  for  breach  of  the  con- 
tract The  rule  is  well  stated  in  McCormick  H.  M,  Co.  v. 
Balfany,  78  Minn.  370,  79  Am.  St  Rep.  393,  in  the  follow- 
ing language: 

"Before  a  seller  can  maintain  an  action  for  the  agreed 
price  of  a  chattel,  there  must  be  such  a  delivery,  actual  or* 
constructive,  as  will  pass  the  title  and  vest  the  ownership 
of  the  property  in  the  purchaser.  If  tlie  possession  and  the 
title  remain  in  the  seller,  and  the  purchaser  renounces  his 
contract,  the  law  requires  the  seller  to  treat  the  property  as 
his  own,  and  to  sue,  if  at  all,  for  the  damages  he  has  sus- 
tained." 
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WKatever  doubt  may  have  existed  in  relation  to  the  rule 
in  this  state  waa  set  at  rest  by  the  opinion  in  Funke  v. 
Allen,  54  Neb.  407,  where  it  is  said : 

"If  a  vendee  in  an  executory  contract  of  sale,  or  where 
the  title  of  the  property  has  not  passed  to  him,  refuses  to 
perform,  a  right  of  action  for  damages  arises  in  favor  of 
the  vendor  for  the  injury  or  loss  he  has  sustained  by  reason 
of  the  breach  of  the  contract,  and  this  is  ordinarily  or  gen- 
erally the  difference  between  the  market  value  of  the  prop- 
erty at  the  time  and  place  of  delivery,  and  the  price  fixed 
by  the  contract." 

This  rule  was  followed  and  approved  in  Baches  v.  Black, 
5  Neb.  (Unof.)  74.  The  latest  expression  of  this  court  is 
found  in  Hixson  Map  Co.  v.  Nebraska  Post  Co.,  5  Neb. 
(Unof.)  388,  where  it  is  said: 

"Either  party  to  an  executory  contract  may  abandon  or 
renounce  his  contract  at  any  time  before  performance  is 
due,  on  the  usual  terms  of  compensation  to  the  other  for 
damages  which  the  law  recognizes  and  allows,  subject  to 
the  jurisdiction  of  equity  and  decree  of  specific  perform- 
ance in  proper  cases." 

The  contract  sued  on  is  clearly  executory.  The  goods 
were  to  be  manufactured  and  delivered  at  a  later  day. 
Title  had  not  passed  to  the  vendee,  and  title  was  not  to 
pass  until  delivery  of  the  goods  about  December  1  of  the 
year  in  which  the  contract  was  made.  As  early  as  April  the 
vendee  gave  notice  of  its  intention  to  abandon  the  contract. 
It  is  probable,  under  the  holding  in  Exxson  Map  Co.  v.  Ne- 
braska Post  Co.,  supra,  that  action  for  breach  of  the  con- 
tract could  not  be  maintained  until  the  time  for  delivery 
had  passed,  and  that  until  that  time  the  vendee  might  have 
withdrawn  its  refusal  to  proceed  with  the  contract.  The 
vendee,  however,  did  not  recant,  but  stood  upon  its  notice 
of  refusal  to  receive  the  goods.  In  this  condition  of  the  case 
no  action  can  be  maintained  on  the  contract  by  the  vendor. 
It  has  a  right  of  action  for  damages  for  breach  of  the  con- 
tract, but  not  upon  the  contract  for  the  agreed  price  of 
thegooda 
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The  judgment  of  the  district  court  is  clearly  right,  and 
we  recommend  its  affirmance. 

Albert  and  Jaokson,  CO.,  concur. 

By  the  Court:    For  the  reasons  stated  in  the  foregoing 
opinion^  the  judgment  of  the  district  court  is 

'    Affirmed. 


William  A.  Foster,  Administrator,  v.  Dennis  Murphi. 

Filed  Mat  3,  1906.    No.  14,301. 

1.  Probate  Oonrt:  Appeau^bub  Obdeb.    An  order  of  a  probate  court  re- 

quiring one  who  had  formerly  been  administrator  of  an  estate  to 
turn  over  to  his  successor  certain  money,  claimed  by  the  former 
to  have  been  given  to  him  aa  a  gift  from  the  intestate;  but  by  the 
latter  that  it  came  to  him  as  administrator  of  the  estate,  is  ap- 
pealable to  the  district  court 

2.  Decedents:  Oirr.    B}yidence  examined,  and  held  sufficient  to  sustain 

a  finding  that  the  money  in  question  had  come  into  the  hands  of 
the  former  administrator  personally  as  a  gift  by  the  intestate, 
and  not  as  a  part  of  the  assets  of  the  estate. 

8.  Witnesses:  Ck>MPffrENOT.  The  interest  of  the  former  administrator's 
wife  in  the  result  of  such  contest  is  not  a  direct  legal  interest 
within  the  meaning  of  the  statute  which  prohibits  a  person  from 
testifying  to  any  transaction  or  conversation  had  with  a  deceased 
person,  where  the  adverse  party  is  the  representative  of  such  de- 
ceased persoi^. 

4.  Gift.  The  indorsement  and  delivery  of  a  certificate  of  deposit,  with 
the  intention  of  making  a  gift  of  the  deposit  thereby  represented 
to  the  party  to  whom  the  certificate  is  thus  delivered,  operates  aa 
a  gift  of  the  fund  itsell 

Error  to  the  district  court  for  Douglas  county:    Lee  S. 
EsTELLE,  Judge.    Affirmed.  ^ 

E.  M.  Bartlett  and  W.  N.  Chamhers,  for  plaintilf  in 
error. 

F.  O.  O'Halloren  and  E.  O.  Page,  contra. 
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Albebt,  C. 

On  the  30th  day  of  September,  1902,  Dennis  Murphy, 
the  defendant,  filed  a  petition  in  the  connty  court  of  Doug- 
las county  for  letters  of  administration  on  the  estate  of 
his  brother,  Edmund  Murphy,  deceased.  His  appointment 
followed,  and  afterwards  on  the  29th  day  of  October,  1902, 
he  filed  an  inventory,  listing  ^certain  real  estate,  and  show- 
ing that  1600  represented  a  certain  certificate  of  deposit, 
and  f  12.58  found  on  the  person  of  the  deceased  had  come 
into  his  possession  as  assets  of  the  estate.  Afterwards,  on 
the  6th  day  of  November  of  the  same  year,  he  filed  an 
amended  inventory,  again  listing  the  real  estate,  but  omit- 
ting the  money  listed  in  the  former  inventory  and  noting 
that  it  had  been  there  listed  by  mistake.  For  reasons  not 
necessary  to  mention  he  was  afterwards  removed  from  his 
trust,  and  William  A..  Poster,  the  plaintiff,  was  appointed 
in  his  stead.  It  does  not  appear  that  the  defendant  ever 
made,  or  was  ever  asked  to  make,  a  settlement  of  his  ac- 
counts as  administrator.  On  the  13th  day  of  May,  1903, 
the  plaintiff  made  application  in  writing  to  the  county 
court  for  an  order  requiring  the  defendant  to  pay  over  to 
him,  as  admiaistrator,  the  |600  lis£ed  on  the  first  inventory 
as  the  proceeds  of  a  certificate  of  deposit  and  part  of  the 
assets  of  the  estata  The  defendant  filed  an  answer,  alleg- 
ing that  the  certificate  of  deposit  had  been  indorsed  and 
transferred  to  him  by  the  deceased  during  his  last  ill- 
ness as  a  gift  and  in  expectation  of  death,  and  that  he 
retained  possession  thereof  until  after  the  death  of  the 
deceased.  The  answer  further  alleges  that  in  listing  the 
proceeds  of  the  certificate  as  part  of  the  assets  of  the  estate 
he  acted  in  ignorance  of  his  rights,  and  upon  the  advice  of 
the  clerk  of  the  county  court  and  at  the  request  of  the  bank 
who  had  issued  the  certificate.  The  county  court  found 
that  the  money  belonged  to  the  estate,  and  entered  an  order 
requiring  the  defendant  to  pay  it  over  to  the  plaintiff  as 
the  administrator  thereof.  The  defendant  appealed  to  the 
district  court,  whereupon  the  plaintiff  filed  a  motion  to 
40 
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dismiss  the  appeal  on  the  ground  that  the  order  was  not 
a  final  order  or  determination  of  the  rights  of  the  parties. 
The  motion  was  overruled  and  a  hearing  had  on  the 
merits.  The  district  court  found  for  the  defendant^  and 
gave  judgment  accordingly.    The  plaintiff  brings  error. 

It  is  insisted  that  the  finding  of  the  district  court  is  not 
sustained  by  sufficient  evidence.  The  deceased  was  a 
bachelor.  His  next  of  kin  are  the  defendant,  who  resides 
in  Omaha^  and  two  sisters  in  Ireland.  During  his  last 
illness  he  was  an  inmate  of  St.  Joseph's  Hospital  in  Omaha. 
Before  entering  the  hospital  he  deposited  (600  in  a  bank  of 
that  city,  receiving  therefor  a  certificate  of  deposit  Aside 
from  some  real  estate  of  small  value  he  had  no  other  prop- 
erty, save  a  trifling  amount  of  money  found  on  his  person 
after  his  death.  He  was  a  laboring  man  and  uneducated. 
The  defendant's  wife  was  sworn  as  a  witness  in  his  behalL 
The  plaintiff  objected  to  her  competency,  basing  his  objec- 
tion on  section  329  of  the  code,  which  provides  that  "no  per- 
son having  a  direct  legal  interest  in  the  result  of  any  civil 
action  or  proceeding,  when  the  adverse  party  is  the  rep- 
resentative of  a  deceased  person,  shall  be  permitted  to 
testify  to  any  transaction  or  conversation  had  between  the 
deceased  person  and  the  witness.''  The  objection  was 
overruled,  and  the  witness  testified  in  effect  that  about 
two  weeks  before  the  death  of  the  deceased  she  called  upon 
him  at  the  hospital,  and  he  told  her  that  he  wanted  the 
defendant  to  come  to  the  hospital  and  have  the  certificate 
of  deposit  in  question  signed  over  to  him;  that  she  and  her 
husband  called  that  evening,  and,  upon  their  arrival,  the 
deceased  asked  one  of  the  attendants  to  bring  him  his  be- 
longings; that  thereupon  the  attendant  retired  and  soon 
returned  with  a  pocketbook  which  she  placed  in  his  hands; 
that  he  took  therefrom  the  certificate  of  deposit  and  handed 
it  to  the  defendant,  saying,  "What  is  there  is  yours,  and  if 
anything  should  happen  you  will  know  what  to  do  with  it" ; 
that  he  then  asked  an  attendant  to  bring  pen  and  ink,  and, 
when  it  was  brought,  asked  the  defendant  to  indorse  the 
certificate  for  him,  whereupon  the  defendant  wrote  the  de- 
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ceased's  name  on  the  certificate,  the  latter  holding  the  pen 
at  the  same  time;  that  he  then  handed  the  certificate  to  the 
defendant  who  retained  it  until  after  the  deceased  died. 
Two  of  the  attendants  of  the  hospital  were  also  sworn  and 
examined  on  behalf  of  the  defendant  Both  corroborate  the 
wife  as  to  the  visit  of  herself  and  husband  to  the  deceased 
on  the  evening  in  question.  One  of  them  testified  that  on 
the  occasion  of  that  visit  the  deceased  called  for  his  belong- 
ings, and  she  brought  him  his  pocketbook,  placed  it  in  his 
hands  and  withdrew  from  the  room.  The  other  testified  to 
his  request  for  pen  and  ink  at  that  time;  that  she  brought 
them  for  him,  and,  like  the  other,  immediately  withdrew 
from  the  room  in  accordance  with  some  rule  of  the  hospital. 
She  also  testified  to  a  previous  conversation  with  the  de- 
ceased in  which  he  expressed  an  intention  to  give  the 
property  to  the  defendant.  The  substance  of  defendant's 
explanation  of  his  listing  the  proceeds  of  the  certificate  as 
a  part  of  the  assets  of  the  estate  is  as  follows :  That  he 
presented  it  to  the  bank,  but  the  bank  refused  to  cash  it, 
fearing  some  trouble  in  case  it  did.  He  then  went  to  the 
office  of  the  county  judge,  where  he  found  a  clerk  to  whom 
he  explained  the  situation  with  respect  to  the  certificate, 
and  told  him  that  the  bank  had  directed  him  to  get  an 
order  from  the  county  judge  with  respect  to  its  payment. 
The  clerk  told  him  he  could  not  get  an  order  of  that  kind, 
and  that  he  had  better  "put  his  certificate  in  for  probate." 
He  then  made  application  for  letters  of  administration, 
and,  after  his  appointment,  listed  the  certificate  as  cash  in 
the  bank.  In  order  to  get  the  money  he  afterwards  in- 
dorsed the  certificate  as  administrator.  The  evidence  is 
ample  to  show  that  the  defendant  included  the  f  600  in  the 
first  inventory  simply  because  he  was  ignorant  of  his 
rights,  and  that  he  undertook  4o  correct  his  error  in  that 
regard  by  the  amended  inventory  as  soon  as  he  was  duly 
advised* 

The  indorsement  and  delivery  of  the  certificate  of  de- 
posit to  the  defendant,  during  the  lifetime  of  the  deceased, 
is  conclusively  established.    That  it  was  thus  indorsed  and 
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dismiss  the  appeal  on  the  ground  that  the  order  was  not 
a  final  order  or  determination  of  the  rights  of  the  parties. 
The  motion  was  overruled  and  a  hearing  had  on  the 
merits.  The  district  court  found  for  the  defendant^  and 
gave  judgment  accordingly.    The  plaintiff  brings  error. 

It  is  insisted  that  the  finding  of  the  district  court  is  not 
sustained  by  sufficient  evidence.  The  deceased  was  a 
bachelor.  His  next  of  kin  are  the  defendant,  who  resides 
in  Omaha,  and  two  sisters  in  Ireland.  During  his  last 
illness  he  was  an  inmate  of  St.  Joseph's  Hospital  in  Omaha. 
Before  entering  the  hospital  he  deposited  |600  in  a  bank  of 
that  city,  receiving  therefor  a  certificate  of  deposit  Aside 
from  some  real  estate  of  small  value  he  had  no  other  prop- 
erty, save  a  trifling  amount  of  money  found  on  his  person 
after  his  death.  He  was  a  laboring  man  and  uneducated. 
The  defendant's  wife  was  sworn  as  a  witness  in  his  behalf.. 
The  plaintiff  objected  to  her  competency,  basing  his  objec- 
tion on  section  329  of  the  code,  which  provides  that  "no  per- 
son having  a  direct  legal  interest  in  the  result  of  any  civil 
action  or  proceeding,  when  the  adverse  party  is  the  rep- 
resentative of  a  deceased  person,  shall  be  permitted  to 
testify  to  any  transaction  or  conversation  had  between  the 
deceased  person  and  the  witness.''  The  objection  was 
overruled,  and  the  witness  testified  in  effect  that  about 
two  weeks  before  the  death  of  the  deceased  she  called  upon 
him  at  the  hospital,  and  he  told  her  that  he  wanted  the 
defendant  to  come  to  the  hospital  and  have  the  certificate 
of  deposit  in  question  signed  over  to  him ;  that  she  and  her 
husband  called  that  evening,  and,  upon  their  arrival,  the 
deceased  asked  one  of  the  attendants  to  bring  him  his  be- 
longings; that  thereupon  the  attendant  retired  and  soon 
returned  with  a  pocketbook  which  she  placed  in  his  hands; 
that  he  took  therefrom  the  certificate  of  deposit  and  handed 
it  to  the  defendant,  saying,  "What  is  there  is  yours,  and  if 
anything  should  happen  you  will  know  what  to  do  with  it" ; 
that  he  then  asked  an  attendant  to  bring  pen  and  ink,  and, 
when  it  was  brought,  asked  the  defendant  to  indorse  the 
certificate  for  him,  whereupon  the  defendant  wrote  the  de- 
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ceased's  name  on  the  certificate,  the  latter  holding  the  pen 
at  the  same  time ;  that  he  then  handed  the  certificate  to  the 
defendant  who  retained  it  until  after  the  deceased  died. 
Two  of  the  attendants  of  the  hospital  were  also  sworn  and 
examined  on  behalf  of  the  defendant.  Both  corroborate  the 
wife  as  to  the  visit  of  herself  and  husband  to  the  deceased 
on  the  evening  in  question.  One  of  them  testified  that  on 
the  occasion  of  that  visit  the  deceased  called  for  his  belong- 
ings, and  she  brought  him  his  pocketbook,  placed  it  in  his 
hands  and  withdrew  from  the  room.  The  other  testified  to 
his  request  for  pen  and  ink  at  that  time ;  that  she  brought 
them  for  him,  and,  like  the  other,  immediately  withdrew 
from  the  room  in  accordance  with  some  rule  of  the  hospital. 
She  also  testified  to  a  previous  conversation  with  the  de- 
ceased in  which  he  expressed  an  intention  to  give  the 
property  to  the  defendant.  The  substance  of  defendant's 
explanation  of  his  listing  the  proceeds  of  the  certificate  as 
a  part  of  the  assets  of  the  estate  is  as  follows:  That  he 
presented  it  to  the  bank,  but  the  bank  refused  to  cash  it, 
fearing  some  trouble  in  case  it  did.  He  then  went  to  the 
office  of  the  county  judge,  where  he  found  a  clerk  to  whom 
he  explained  the  situation  with  respect  to  the  certificate, 
and  told  him  that  the  bank  had  directed  him  to  get  an 
order  from  the  county  judge  with  respect  to  its  payment. 
The  clerk  told  him  he  could  not  get  an  order  of  that  kind, 
and  that  he  had  better  "put  his  certificate  in  for  probate." 
He  then  made  application  for  letters  of  administration, 
and,  after  his  appointment,  listed  the  certificate  as  cash  in 
the  bank.  In  order  to  get  the  money  he  afterwards  in- 
dorsed the  certificate  as  administrator.  The  evidence  is 
ample  to  show  that  the  defendant  included  the  f  600  in  the 
first  inventory  simply  because  he  was  ignorant  of  his 
rights,  and  that  he  undertook  4o  correct  his  error  in  that 
regard  by  the  amended  inventory  as  soon  as  he  was  duly 
advised. 

The  indorsement  and  delivery  of  the  certificate  of  de- 
posit to  the  defendant,  during  the  lifetime  of  the  deceased, 
is  conclusively  established.    That  it  was  thus  indorsed  and 


580  NEBEASKA  REPORTS.  [Vol.  76 

Foster  v.  Murphy. 

delivered  by  the  deceased  with  the  intention  of  making  a 
gift  of  the  deposit  thereby  represented,  is  clear.  That  be- 
ing true,  it  acted  as  a  gift  of  the  fund  itself.  Crook  v.  First 
Nat  Bank,  83  Wis.  »1,  35  Am.  St.  Rep.  17,  and  extended 
note.  Whether  it  be  regarded  as  a  gift  inter  vivos  or  causa 
mortis  is  immaterial  for  present  purposes,  because,  as  said 
in  the  case  cited,  quoting  Cole,  J.,  in  Wilson  v.  Carpenter, 
17  Wis..  516,  "Delivery  is  essential  both  at  law  and  in  equity 
to  the  validity  of  a  parol  gift  of  a  chattel  or  chose  in  action ; 
and  it  is  the  same  whether  it  be  a  gift  inter  vtv>os  or  causa 
mortis.  Without  actual  delivery  the  title  does  not  pass." 
The  defendant's  rights  are  not  prejudiced  by  his  subse- 
quently listing  the  money  as  assets  of  the  estate.  His  doing 
so  was  owing  to  a  lack  of  experience  in  such  matters,  and 
in  ignorance  of  the  consequence  of  such  a  step.  No 
estoppel  arises  therefrom,  because  no  one,  because  of  such 
act,  changed  his  position  to  his  prejudice. 

It  is  also  contended  "that  the  order  of  the  county  court 
requiring  the  defendant  to  pay  over  the  f  600  is  not  a  final 
order,  and,  consequently,  that  the  district  court  erred  in 
overruling  the  motion  to  dismiss  the  appeal.  The  order 
has  all  the  elements  of  one  that  is  final.  The  issue  pre- 
sented by  the  pleadings  was  whether  the  |600  was  a  part  of 
the  assets  of  the  estate  or  a  gift  to  the  defendant  by  the 
deceased  during  his  lifetima  The  county  court  found  that 
the  money  belonged  to  the  estate  and  entered  an  order 
accordingly.  We  know  of  no  reason  why  such  order  would 
not  be  final  and  conclusive  unless  reversed  on  appeal  or 
error.  It  is  suggested,  however,  that  the  defendant  in- 
stead of  taking  an  appeal  might  have  paid  over'  the  f600 
and  filed  a  claim  against  the  estate  therefor.  Our  answer 
to  that  is  that  the  county  court  had  already  determined 
that  the  money  belonged  M  the  estate.  That  question  was 
foreclosed  by  the  order  in  question,  and  certainly  no  claim 
against  the  estate  could  arise  from  the  payment  to  the 
administrator  of  money  belonging  to  it. 

Another  contention  is  that  the  defendant's  wife  was 
incompetent  to  testify  in  his  behalf,  her  relation  to  the 
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defendant  being  such  as  to  give  her  an  interest  in  the  result 
of  the  controversy.  The  statute  prohibiting  a  person  tes- 
tifying to  any  transaction  or  conversation  had  with  a 
deceased  person,  where  the  adverse  party  is  the  represent- 
ative of  such  deceased  person,  applies  only  to  those  having 
a  direct  legal  interest,  and  not  to  those  whose  interest  is 
indirect  or  remote.  In  Oilletie  v.  Morrison,  9  Neb.  395,  the 
court  said : 

"Counsel  for  the  defendant  make  the  point  that  plaintiff 
offered  no  testimony  as  to  demand  of  payment  of  the  note 
of  Mumford  and  notice  on  HeflBey,  except  Lee  P.  Gillette, 
the  husband  of  plaintiff.  That  under  the  laws  of  1873,  Gen. 
St.  p.  582,  section  329,  this  witness,  brfng  the  plaintiff's 
husband,  and  having  a  direct  legal  interest  in  the  result 
of  the  suit,  was  incompetent.  That  hence  the  plaintiff  of- 
fered no  testimony  on  that  point  The  section  referred  to 
reads  as  follows :  •  •  •  *Nor  shall  any  person,  having 
a  direct  legal  interest  in  the  result  of  aiiy  civil  cause  or  pro- 
ceeding, be  a  competent  witness  therein  when  the  adverse 
party  is  an  executor,  administrator,  or  legal  representative 
of  a  deceased  person.'  The  note  sued  on  has  b(^n  treated 
throughout  the  controversy  as  the  separate  property  of  the 
plaintiff.  It  has  not  been  shown  to  have  been  in  the  posses- 
sion of  Lee  P.  Gillette,  except  for  the  purpose  of  presenta- 
tion for  payment,  which  he  swears  he  did  by  authority  of 
the  plaintiff.  If  it  is  her  separate  property,  then  her  hus- 
band has  no  direct  legal  interest  in  the  result  of  the  suit.'' 

In  Hiskett  v.  Bozarth,  75  Neb.  70,  it  was  held  that  the 
husband's  contingent  right  of  curtesy  in  the  land  would  not 
bring  him  within  that  section,  in  an  action  brought  by  his 
wife  against  the  representatives  of  a  deceased  person  for 
the  specific  performance  of  a  contract  of  the  deceased  for 
the  sale  of  land  to  her.  If  the  husbands  were  competent 
witnesses  in  those  cases,  we  are  unable  to  see  why  the  wife 
should  be  held  incompetent  in  this.  Counsel  rely  on  Kroh 
V.  Reins,  48  Neb.  691.  The  cases  are  not  parallel.  There 
the  witness  was  not  held  incompetent  because  of  her  in- 
direct interest  as  mother  of  the  infant  defendants,  but 
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because  of  a  direct,  personal  interest  in  the  subject  matter 
of  the  suit. 

We  discover  no  error  in  the  record,  and  therefore 
recommend  that  the  judgment  of  the  district  court  be 
affirmed.* 

Jaokson,  O.,  concurs. 
DuFFiB,  0,,  not  sittings 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


William  H.  Thobnhill  v.  Alfred  E.  Hargreaves  bt  al. 

Fnjs)  Mat  3,  1906.    No.  14,318. 

1.  Appearance.  The  word  "appear,"  when  used  to  designate  a  step 
taken  in  litigation  by  a  defendant,  means  the  act  or  proceeding 
by  which  he  places  himself  before  the  court  and  submits  to  its 
Jurisdiction.  It  does  not  necessarily  imply  the  actual  physiclal 
presence  either  of  the  party  or  his  attorney  before  the  court. 

2. :  CJoNFESsioN  OF  Judgment.    Plaintiffs  filed  a  petition  against 

the  defendants  in  the  county  court  (a  term  case)  stating  a 
cause  of  action  on  a  past  due  note.  A  paper  signed  by  the  de- 
fendants, duly  entitled  and  filed  in  the  cause,  contained  a  waiver 
of  service  of  process  and  a  confession  of  the  debt,  and  authorized 
the  court  to  enter  Judgment  against  them  thereon.  Neither  of  the 
defendants  nor  any  attorney  acting  for  them  were  ever  actually 
in  the  presence  of  the  court  in  the  cause.  Held,  That  such  paper, 
when  filed,  constituted  a  personal  appearance  on  the  part  of  the 
defendants  within  the  meaning  of  section  433  of  the  code  author- 
izing Judgments  by  confession,  and  that  the  defendants  thereby 
submitted  themselves  to  the  Jurisdiction  of  the  court. 

3.  Appeal:  Dismissal.    Where  the  plaintiff  in  a  civil  action  appeals 

from  the  Judgment  of  the  county  court  to  the  district  court,  he  has 
the  same  right  to  dismiss  his  action  without  prejudice  as  though 
it  had  originated  in  the  district  court. 

4.  Judgment:   Res   Judicata.     In   such   case   the   dismissal   does   not 
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operate  as  an  affirmance  of  the  Judgment  of  the  inferior  court, 
and  such  Judgment  is  not  available  in  bar  of  a  future  action  on 
the  same  demand. 


6. :  Revivob.    Where  an  order  of  revivor  by  apt  language  shows 

a  revivor  of  the  Judgment,  the  fact  that  it  does  not  expressly 
award  execution  does' not  invalidate  it. 

Ebror  to  the  district  court  for  Hitchcock  county :  KOB- 
EBT  C.  Ore,  Judge.    Affirmed. 

W.  F.  Button,  F.  I.  Foaa  and  0.  W.  Shurtleff,  for  plain- 
tiflf  in  error. 

W.  S.  Morlan,  contriu 

Albert,  C. 

In  the  several  proceedings  in  the  lower  court  herein- 
after mentioned,  Alfred  E.  and  Walter  B.  Hargreaves  were 
plaintiffs,  and  William  H.  Thornhill  and  Winnifijrd  G. 
Hills  were  defendants,  and  for  convenience  we  shall  thus 
designate  them  here  as  we  may  have  occasion  to  refer  to 
them  from  time  to  time.  On  the  16th  day  of  April,  1894, 
the  plaintiflFs  filed  a  petition  in  the  county  court  of  Hitch- 
cock county,  asking  judgment  against  the  defendants  on  a 
certain  promissory  note,  then  past  due,  for  (802.09,  with 
10  per  cent  interest  thereon  from  the  7th  day  of  July,  1893.. 
On  the  same  day  a  writing  signed  by  both  of  the  defendants 
was  filed  in  the  cause.  It  is  as  follows :  "In  the  County 
Court  of  Hitchcock  County,  Nebraska.  Alfred  E.  Har- 
greaves and  Walter  B.  Hargreaves,  trading  as  Hargreaves 
Bros.,  PlaintiflFs,  v.  William  H.  Thornhill  and  Winniford 
G.  Hills,  trading  as  Thornhill  &  Co.^  Defendants.  Confes- 
sion of  Judgment.  Come  now  the  above  named  defendants 
and  enter  their  voluntary  appearance  in  the  above  en- 
titled cause.  The  issuance  and  service  of  summons  is 
expressly  waived,  and  said  defendants  confess  that  they 
are  indebtel  to  the  plaintiffs  in  the  sum  of  |802.09 
on  a  certain  promissory  note  made  by  said  defendants 
and  in  favor  of  the  plaintiflFs.     Defendants  are  justly 
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indebted  to  the  plaintiffs  in  said  sum,  with  interest 
thereon  at  the  rate  of  10  per  cent  per  annum  from  the  7th 
day  of  July,  1893.  The  defendants  further  authorize  and 
empower  the  said  court  to  render  a  judgment  against  them 
and  in  favor  of  the  plaintiffs  for  said  sum  of  |802.09,  and 
the  interest  thereon  and  the  costs  of  suit.  The  intention 
being  to  authorize  the  court  to  act  as  fully  in  the  matter 
as  if  summons  had  been  issued  and  served  upon  them.  In 
witness  whereof  said  defendants  have  hereunto  set  their 
hands  to  this  confession  of  judgment  of  their  own  free  will 
and  accord.  W.  H.  Thornhill,  W.  Q.  Hills.  In  presence  of 
W.  Q.  Bell,  as  to  Thornhill,  D.  L.  Grum  witness  to  W.  Q. 
Hills." 

Afterwards,  on  the  same  day,  the  county  court  entered 
the  following  judgment:  "And  now  on  the  16th  day  of 
April,  A.  D.  1894,  it  appearing  to  the  court  that  the  plain- 
tiffs had  filed  their  petition  in  this  cause,  and  the  defend- 
ants by  their  confession  of  judgment,  having  waived  pro- 
cess and  entered  their  appearance  in  this  cause,  and  with 
the  consent  of  the  plaintiffs,  confess  they  are  indebted  to 
them  upon  said  promissory  note  in  the  sum  of  1802.09, 
and  ask  to  have  judgment  rendered  against  them  therefor, 
as  per  confession  recorded  herein.  It  is  therefore  consid- 
ered by  me  that  the  said  plaintiffs,  Hargreaves  Bros.,  re- 
cover from  said  defendants  the  sum  of  (863.94  the  debt  so 
as  aforesaid  confessed,  with  interest  at  10  per  cent,  per 
annum  from  this  date,  and  also  their  costs  herein  expended, 
taxed  at  |1.80.'^  No  execution  was  ever  issued  on  this 
judgment,  and  the  3d  day  of  May,  1904,  the  plaintiffs 
made  an  application  to  have  it  revived,  A  conditional 
order  was  made,  and  service  thereof  had  on  the  defendant 
ThornhilL  He  entered  an  appearance,  and  resisted  the  ap- 
plication on  substantially  the  same  grounds  as  those  upon 
which  he  resisted  a  second  application,  and  which  will  be 
stated  hereafter.  The  county  court  found  that  the  judg- 
ment was  void  on  the  ground  urged  by  the  defendant 
Thornhill  and  denied  a  revivor  thereof.  Thereupon  the 
plaintiffs  appealed  to  the  district  court,  but  before  trial 
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filed  a  motion  to  dismiss  their  application  for  revivor, 
without  prejudice  to  a  future  application  in  that  behalf. 
The  motion  was  sustained,  and  the  application  dismissed 
without  prejudice. 

Afterwards,  on  the  29th  day  of  December,  1904,  the 
plaintiffs  again  applied  to  the  county  court  for  a  revivor 
of  the  judgment    A  conditional  order  of  revivor  was  made, 
and  served  upon  the  defendant  Thornhill;  the  return  of  the 
sheriff  showing  that  the  defendant  Hills  could  not  be  found 
in  the  county.    The  defendant  Thornhill  answered,  resistr 
ing  a  revivor  of  the  judgment  on  the  following  grounds: 
(1)  That  the  judgment  was  void  for  the  reason  that  it  was 
rendered  without  jurisdiction  over  either  of  the  defendants, 
in  that  there  had  been  neither  issuance  nor  service  of  pro- 
cess upon  either  of  the  defendants  in  the  action  in  which 
the  judgment  was  rendered,  nor  had  they  or  either  of  them 
personally  appeared  in  said  action,  nor  was  the  confession 
made  by  an  attorney,  acting  in  their  behalf,  upon  a  war- 
rant of  attorney  filed  as  required  by  law;   (2)  that  the 
judgment  was  upon  a  joint  note,  and  his  codefendant  Hills 
WM  a  nonresident  of  the  state,  and  no  service  of  the  con- 
ditional order  was  made  upon  him  either  personally  or  by 
publication;    (3)    that  the   application   was   barred   by 
the  judgment  of  the  county  court  denying  the  former  appli- 
cation to  revive;  (4)  that  the  application  was  barred  by 
the  statute  of  limitations,  in  that  more  than  five  years 
had  elapsed  since  its  rendition,  and  no  execution  had 
ever  issued  thereon,  nor  had  any  part  thereof  been  paid. 
A  trial  was  had  and  the  matters  of  record  hereinbefore  re- 
ferred to  were  shown  in  evidence.  In  addition  to  such  evi- 
dence the  defendant  Thornhill  was  sworn  and  examined  as 
a  witness  in  his  own  behalf.    He  testified  that  he  was  not 
present  in  the  county  court  of  Hitchcock  county  on  the 
16th  day  of  April,  1894,  when  the  judgment  was  rendered, 
and  that  he  never  appeared  in  said  action  and  confessed 
the  judgment  in  question.    He  admitted,  however,  that  he 
signed  the  written  confession  of  judgment  hereinbefore  set 
out  at  length.    The  district  court  found  in  favor  of  the 


586  NEBRASKA  REPORTS.  [Vol.  76 


Thornhlll  v.  Hargreaves. 


plaintiffs,  and  entered  the  following  judgment:  "It  is 
therefore  considered,  ordered  and  adjudged  that  the  said 
judgment  be,  and  the  same  stand,  revived  for  the  stim  of 
(863.74,  with  interest  at  10  per  cent  from  the  16th  day  of 
April,  1894,  and  costs  of  this  proceeding  taxed  at  | — — ." 
From  the  foregoing  judgment,  defendant  Thornhill  prose- 
cutes error  to  this  court.. 

It  is  now  contended  that  the  county  court  was  without 
jurisdiction  to  render  the  original  judgment  by  confession, 
because  the  defendants  neither  appeared  personally,  nor  by 
attorney  acting  under  a  proper  warrant  of  attorney  to  con- 
fess the  judgment.  It  is  conceded  that  the  confession  filed 
in  the  cause,  and  upon  which  the  judgment  is  based,  was 
signed  by  the  defendants,  but  it  is  insisted  that  the  statute 
authorizing  the  taking  of  a  judgment  by  confession  and 
without  service  of  process  requires  either  the  actual  physi- 
cal appearance  of  the  debtor  himself,  or  of  an  attorney  act- 
ing under  due  warrant  of  attorney  to  confess  the  judg- 
ment   The  provisions  of  the  code  relied  on  are  as  follows: 

Section  433.  "Any  person  indebted  or  against  whom  a 
cause  of  action  exists  may  personally  appear,  in  a  court 
of  competent  jurisdiction,  and,  with  the  assent  of  the 
creditor  or  person  having  such  cause  of  action,  confess 
judgment  therefor,  whereupon  judgment  shall  be  entered 
accordingly." 

Section  436.  "Every  attorney  who  shall  confess  judg- 
ment in  any  case  shall,  at  the  time  of  making  such  con- 
fession, produce  the  warrant  of  attorney  for  making  the 
same  to  the  court  before  which  he  makes  the  confession, 
and  the  original,  or  a  copy  of  the  warrant,  shall  be  filed 
with  the  clerk  of  the  court  in  which  the  judgment  shall 
be  entered." 

The  proceedings  in  this  ease  are  not  necessarily  limited 
by  section  433.  This  was  not  a  confession  of  judgment 
without  pleadings  and  process.  The  action  was  regularly 
begun  by  the  filing  of  a  petition.  The  paper  filed  by  the 
defendants  was  properly  treated  as  an  affirmance  and 
admission  of  the  allegations  of  the  petition.     In  such 
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case  it  is  not  essential  that  the  defendant  be  physically 
present  before  the  court    11  Ency.  PL  &  Pr.  973,  par.  IX 
and  note.    Roaehrough  v.  Analey^  35  Ohio  St.  107.    The 
act  or  proceeding  by  which  a  defendant  places  himself 
before  the  court  and  submits  to  its  jurisdiction  does  not 
necessarily  involve  the  actual,  physical  presence  either  of 
the  party  or  his  attorney  before  the  court     It  is  well 
known  that  the  filing  of  a  motion,  demurrer  or  other  plead- 
ing constitutes  an  appearance  although  the  party  may 
never  have  been  actually  in  the  presence  of  the  court    In 
Salina  Nat.  Bank  v.  PresCott^  60  Kan.  490,  57  Pac.  121, 
a  paper  signed  by  a  defendant  and  properly  entitled  and 
filed  in  a  cause,  wherein  he  waived  the  service  of  process 
and  recited  that  he  entered  an  appearance,  was  held  to 
constitute  an  appearance  on  the  part  of  such  defendant  In 
this  case  the  plaintilTs  filed  their  petition  against  the 
defendants.    It  will  be  conceded  that  if,  instead  of  filing 
the  paper  acknowledging  the  debt  and  authorizing  the 
court  to  enter  a  judgment  against  them  for  the  amount 
thereof,  the  defendants  had  answered,  denying  any  liability 
to  the  plaintiffs  and  objecting  to  judgment  against  them  on 
such  debt,  they  would  have  thereby  submitted  themselves 
to  the  jurisdiction  of  the  court,  and  a  judgment  against 
them  would  not  have  been  void  for  want  of  jurisdiction. 
Common  sense  rebels  at  the  suggestion  that  a  denial  of 
liability  is  more  effective  for  jurisdictional  purposes  than 
a  confession. 

Counsel  rely  with  much  confidence  on  Howell  v.  Gilt 
Edge  Mfg.  Co.,  32  Neb.  627,  but  that  is  not  a  parallel  case. 
There  the  debtor  was  a  corporation.  As  a  corporation  of 
necessity  must  always  act  through  its  agents,  it  is  inca- 
pable of  appearing  personally,  hence,  a  compliance  with 
section  433  in  that  respect  was  impossible.  The  only  way 
left  for  it  to  appear  was  by  attorney.  But  section  436  pro- 
vides that,  when  the  confession  is  by  attorney,  he  shall 
produce  his  warrant  of  attorney,  and  that  tlie  same  or  a 
copy  thereof  shall  be  filed  in  the  case.  In  thnt  case  no 
warrant  of  attorney  was  produced  or  filed,  and  the  judg- 
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ment  wafi  rendered  without  service  of  process  and  upon  the 
bare  confession  of  one  claiming  to  act  as  "general  man- 
ager'' for  the  corporation.  This  court  held  that  the  record 
failed  to  show  jurisdiction  and  that  the  judgment  was  void 
That  case  is  governed  by  section  436,  and  is  clearly  distin- 
guishable from  the  present  which  shows  a  compliance 
with  section  433. 

It  is  contended,  further,  that  the  application  for  revivor 
is  rc8  judicata.  The  argument  in  support  of  this  conten- 
tion is  based  on  the  proposition  that,  judgment  having 
gone  against  the  plaintilffs  in  their  first  application  in  the 
county  court,  and  the  plaintiffs  after  an  appeal  to  the 
district  court  having  dismissed  such  application,  the 
judgment  of  the  county  court  on  the  first  application  is 
in  full  force  and  effect,  and  constitutes  a  bar  to  the 
present  application  to  revive  the  judgment  In  this  argu- 
ment counsel  do  not  appear  to  distinguish  between  the 
dismissal  of  an  appeal  and  the  dismissal  of  a  cause  of 
action  pending  on  appeal,  because  many  of  the  cases  cited 
deal  only  with  the  effect  of  the  former.  Section  26,  ch.  20, 
Comp.  St.,  provides  that  in  civil  actions  brought  in  the 
county  court  either  party  may  appeal  from  the  judgment  of 
the  county  court,  or  prosecute  a  petition  in  error,  in  the 
same  manner  as  provided  by  law  in  cases  tried  and  deter- 
mined by  justices  of  the  peace.  Section  1010  of  the  code 
provides  that  in  case  of  appeal  to  the  district  court  the 
parties  shall  proceed  in  all  respects  in  the  same  manner 
as  though  the  action  had  been  originally  instituted  in  said 
court.  Section  430  provides  that  an  action  may  be  dis- 
missed without  prejudice  to  a  future  action  by  the  plaintiff 
before  the  final  submission  of  the  cause  to  the  jury,  or  to 
the  court,  where  the  trial  is  by  the  court 

But  counsel  contend  that  the  dismissal  of  the  first  ap- 
plication in  the  district  court  was  after  its  final  sub- 
mission to  the  county  court,  and,  consequently,  that  the 
statutory  provision  quoted  does  not  apply.  This  court 
held  otherwise,  in  Home  Fire  Ins.  Co,  v.  Deets,  54  Neb.  620, 
but  counsel  contend  that  the  case  should  be  overruled. 
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No  authoritieB  have  been  presented  supporting  that  con- 
tention;  nor  have  we  been  able  to  find  any.  The  argument 
in  support  of  it  is  far  from  convincing,  because  it  proves 
too  much.  Carried  to  its  logical  conclusion  it  would  show 
that  a  plaintiff  could  not  dismiss  without  prejudice  after  a 
disagreement  of  a  jury  or  the  granting  of  a  new  trial.  But 
this  court  has  held  that  the  right  to  dismiss  his  cause  may 
be  exercised  by  a  plaintiff  after  reversal  and  remand  for  a 
new  trial.  Adams  v.  Osgood,  55  Neb.  766..  See,  also, 
Gurrie  v.  Southern  P.  Co.,  23  Or.  400,  31  Pac.  963;  14 
Cyc.  406.  The  right  to  dismiss  without  prejudice  is  coex- 
istent with  the  right  to  submit  the  cause  on  the  merits, 
and,  as  the  latter  right  unquestionably  existed  in  this  case, 
the  plaintiff  could  exercise  the  former  as  an  alternative. 
We  are  satisfied  with  the  rule  announced  in  Home  Fire 
Ins.  Co.  V.  Deets,  supra,  and  know  of  no  good  reason  why 
it  should  be  overruled. 

Another  contention  of  the  defendant  is  that  the  county 
court  of  Hitchcock  county  had  nothing  before  it,  in  the 
way  of  an  affidavit  or  other  evidence,  to  show  that  the 
judgment  sought  to  be  revived  was  unpaid,  but  we  do  not 
know  whether  it  had  or  hot  The  certificate  of  the  clerk 
does  not  purport  to  set  out  the  complete  transcript  of  the 
proceedings  had  in  the  county  court.  Consequently,  the 
effect  of  the  omission  to  file  such  affidavit  in  the  county 
court,  if  there  was  such  an  omission,  is  not  presented  by 
the  record.  We  might  add,  however,  that  such  affidavit  is 
not  commonly  regarded  as  jurisdictional. 

It  is  further  contended  that  the  judgment  having  been 
rendered  on  a  joint  liability,  and  being  joint  in  form, 
the  judgment  of  revivor,  which  was  rendered  on  service 
had  upon  one  of  the  defendants,  is  therefore  erroneous. 
The  action  proceeded  in  form  against  both  of  the  defend- 
ants. The  conditional  order  was  served  upon  one  of  them, 
and  the  return  of  the  officer  shows  that  the  other  could  not 
be  found  in  the  county.  The  defendant  who  was  served  an- 
swered, alleging  the  nonresidence  of  his  codefendant  in  the 
state.    The  rules  of  procedure  in  original  actions,  so  far  as 
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applicable,  govern  proceedings  to  revive.  In  an  original 
suit  on  a  joint  obligation  the  action  must  proceed  in  form 
against  all  of  the  joint  obligors.  But  section  84  of  the  code 
provides  that,  if  the  action  be  against  defendants  jointly 
indebted  upon  contract,  the  plaintiff  may  proceed  against 
the  defendant  served,  unless  the  court  othen^'ise  direct. 
In  Fox  V.  Abbott,  12  Neb.  328,  the  foregoing  provision  was 
held  applicable  to  proceedings  to  revive  a  joint  judgment. 

The  judgment  of  the  district  court  is  next  assailed  on 
the  ground  that  it  does  not  provide  for  the  issuance  of  an 
execution  on  the  judgment.  In  support  of  this  contention 
many  cases  are  cited,  none  of  which,  to  our  minds,  appear 
to  be  in  point..  The  proceeding  is  aptly  called  a  proceeding 
to  revive  a  judgment.  As  applied  to  a  dormant  judgment 
the  word  "revive"  means  to  restore  or  bring  the  judgment 
to  life.  As  the  judgment  stood  originally  it  carried  with 
it,  as  one  of  its  incidents,  the  right  to  have  it  enforced  by 
the  process  of  the  court  The  order  of  revivor,  herein- 
before set  out  at  length,  restores  it  to  life  with  all  its  orig- 
inal qualities,  and  it  is  now  enforceable  in  precisely  the 
same  way  it  was  enforceable  before  it  became  dormant — 
by  execution.  Even  were  we  to  concede  that  the  court 
should  have  expressly  awarded  execution,  we  are  not  quite 
clear  as  to  how  the  defendant  is  in  any  way  prejudiced  by 
the  omission.  But  we  do  not  concede  that.  In  our  opinion, 
it  is  no  more  necessary  to  expressly  award  execution  in  an 
order  of  revivor  than  in  the  original  judgment.  Other 
questions  are  discussed,  but  we  think  they  are  disposed 
of  by  what  has  already  been  said. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  afl&rmed. 

Jackson,  C,  concurs. 

DuFFiE,  C,  not  sitting. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 
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Chicago,  Burlington  &  Quincy  Railway  Company  v. 
Charles  H.  King. 

FUJED  Mat  3,  1906.    No.  14,824. 

1.  Bailroads:  Fences:    Injury  to   Stock.    Section  1,  art  I,  ch.  72, 

Comp.  St,  making  railroad  companies  liable  for  injuries  to  stock 
upon  their  failure  to  maintain  fences  along  the  right  of  way  and 
cattle-guards  at  highway  crossings  was  not  intended  to  provide  a 
penalty  for  failure  to  maintain  such  safeguards,  but  merely  to 
render  such  companies  liable  to  the  owner  of  stock  injured  in 
consequence  of  such  failure. 

2.  A  petition  for  damages  for  the  loss  of  stock  based  on  ,said  section, 

which  contains  no  allegation  tracing  such  loss  to  the  failure  of  the 
railroad  company  to  maintain  fences  or  cattle-guards,  is  fatally 
defective. 

3.  Petition  examined,  and  held  that  the  facts  therein  stated  are  in- 

sufficient to  constitute  a  cause  of  action. 

Error  to  the  district  court  for  Red  Willow  county: 
Robert  C.  Orr,  Judge.    Reversed. 

J.  W.  Detoeese  and  F.  E.  Bishop,  for  plaintiff  in  error. 

Starr  &  Reeder,  contra. 

Albert,  C. 

The  petition  filed  in  the  court  below  is  as  follows:  "(1) 
That  the  defendant,  The  Chicago,  Burlington  and  Quincy 
Railway  Company,  is  a  corporation  incorporated  under  the 
laws  of  the  state  of  Iowa  and  doing  business  under  the 
laws  of  the  state  of  Nebraska.  (2)  That  on  or  about  the 
24th  day  of  August,  1903,  said  defendant  was  operating  a 
railroad  through  Red  Willow  county,  Nebraska  (said  rail- 
road having  been  opened  and  operated  for  more  than  six 
months  in  said  county),  and  while  so  operating  said  road, 
at  the  time  above  stated,  at  a  place  on  said  road  therein 
where  said  road  crosses  a  public  highway,  running  north 
and  south  between  sections  9  and  10,  in  township  3  north 
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of  range  27  west  of  the  sixth  principal  meridian,  in  Ne- 
braska, where  said  road  is  required  by  law  to  provide 
suitable  crossings  and  guards^  suitable  and  sufficient  to 
prevent  cattle  from  getting  onto  said  railroad,  but  had 
failed  to  do  so,  said  defendant,  by  its  agents  and  employees, 
ran  an  engine  and  train  of  cars  over  and  upon  nine  head  of 
two  year  old  steers,  being  the  property  of  the  plaintiff,  and 
of  the  value  of  f270,  by  reason  of  which  said  stock  was 
killed,  to  the  damage  of  the  plaintiff  in  the  sum  of  |270. 
Wherefore  plaintiff  prays  judgment  against  said  defendant 
for  his  damages  herein  sustained,  for  the  sum  of  |270  and 
costs  of  suit."  An  answer  was  filed,  admitting  the  corpo- 
rate character  of  the  defendant,  and  that  at  date  alleged  in 
the  petition  it  was,  and  for  more  than  six  months  had 
been,  operating  the  railroad  described  in  the  petition,  but 
denying  each  and  all  of  the  other  allegations  of  the  petition. 
Subsequently,  and  before  the  trial,  a  motion  for  judgment 
on  the  pleadings  and  an  objection  to  the  introduction  of 
any  evidence  by  the  plaintiff,  for  the  reason  that  the  facts 
stated  in  the  petition  were  not  sufficient  to  constitute  a 
cause  of  action,  were  successively  filed  by  the  defendant 
and  overruled  by  the  court.  A  trial  to  a  jury  resulted  in  a 
verdict  and  judgment  for  the  plaintiff  (the  defendant  in 
error  in  this  court),  and  the  defendant  brings  error. 

The  sole  question  presented  by  the  record  is  whether 
the  facts  stated  in  the  petition  are  sufficient  to  constitute 
a  cause  of  action.  The  action  is  based  on  section  1,  art.  I, 
ch.  72,  Comp.  St.  1905,  which  is  as  follonns:  "That  every 
railroad  corporation  whose  lines  of  road  or  any  part 
thereof  are  open  for  use  shall,  within  six  months  after  the 
passage  of  this  act,  and  every  railroad  company  formed 
or  to  be  formed,  but  whose,  lines  are  not  now  open  for  use, 
shall,  within  six  months  after  the  lines  of  such  railroad  or 
any  part  thereof  are  open,  erect  and  thereafter  maintain 
fences  on  the  sides  of  their  said  railroad,  or  the  part 
thereof  so  open  for  use,  suitable  and  amply  sufficient  to 
prevent  cattle,  horses,  sheep  and  hogs  from  getting  on  the 
said  railroad^  except  at  the  crossings  of  public  roads  and 
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highways,  and  within  the  limits  of  towns,  cities  and  Til- 
lages, with  openings,  or  gates,  or  bars  at  all  the  farm  cross- 
ings of  such  railroads,  for  the  use  of  the  proprietors  of  the 
lands  adjoining  such  railroad,  and  shall  also  construct^ 
where  the  same  has  not  already  been  done,  and  hereafter 
maintain  at  all  road  crossings,  now  existing  or  here- 
after established,  cattle-guards  suitable  and  sufficient  to 
prevent  cattle,  horses,  sheep,  and  hogs  from  getting  onto 
such  railroad,  and  so  long  as  such  fences  and  cattle-guards 
shall  (not)  be  made  after  the  time  hereinbefore  prescribed 
for  making  the  same  shall  have  elapsed,  and  when  such 
fences  and  guards,  or  any  part  thereof,  are  not  in  suffi- 
ciently good  repair  to  accomplish  the  objects  for  which  the 
same  is  herein  prescribed,  is  intended,  such  railroad  cor- 
poration and  its  agents  shall  be  liable  for  any  and  all  dam- 
ages which  shall  be  done  by  the  agents,  engines  or  trains 
of  any  such  corporation,  or  by  the  locomotives,  engines  or 
trains  of  any  other  corporations  permitted  and  run- 
ning over  or  upon  their  said  railroad,  to  any  cattle, 
horses,  sheep  or  hogs  thereon;  and  when  such  fences  and 
guards  have  been  fully  and  duly  made,  and  shall  be  kept 
in  good  and  sufficient  repair,  such  railroad  corporation 
shall  not  be  liable  for  any  such  damages,  unless  negligently 
or  wilfully  done,''  The  object  of  the  foregoing  section  was 
to  prevent  cattle  from  straying  from  adjoining  lands  to  the 
track  or  right  of  way  of  railroads,  and  to  prevent  them 
from  passing  from  the  public  highway,  at  railroad  cross- 
ings, to  the  railroad  track  or  right  of  way  at  either  side, 
and  to  provide  a  remedy  for  the  owner  of  stock  injured  in 
consequence  of  the  omission  of  a  railroad  company  to  main- 
tain the  fences  and  guards  thereby  required.  But  there  is 
no  allegation  in  the  petition  that  the  failure  of  the  railroad 
company  to  maintain  suitable  cattle-guards  at  the  crossing 
in  question  was  the  proximate,  or  even  the  remote,  cause 
of  the  injury  to  cattle,  nor  that  such  injury  is  in  any  way 
traceable  to  the  company's  omission  in  that  regard. 

The  plaintiff  contends,  however,  that  his  petition  is  in 
the  language  of  the  statute,  and  that  his  ri^t  to  recover 
41 
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under  the  statute  is  not  dependent  upon  whether  the  in- 
jury to  his  stock  is  traceable  to  the  defendant's  omission 
to  maintain  cattle-guards  at  the  crossing.  This/  as  all 
other  statutes,  must  be  given  a  reasonable  construction. 
It  was  not  intended  to  provide  a  penalty  for  a  failure  to 
maintain  cattle-guards,  but  compensation  for  the  owner  of 
stock  injured  in  consequence  of  a  failure  on  the  part  of  a 
railroad  company  to  take  statutory  precautions  to  prevent 
such  injury.  And  a  petition  based  upon  this  statute, 
which  contains  no  allegation  tracing  or  tending  to  trace 
the  injury  of  the  stock  to  a  failure  of  the  railroad  company 
to  take  such  precautions,  is  fatally  defective.  Such  is  the 
condition  of  the  petition  in  this  case,  and  the  judgment 
based  thereon  Is  erroneous  and  should  be  reversed. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded  for  further 
proceedings  according  to  law. 

Jackson,  C,  concurs, 

DUFFIB,  C,  not  sitting 

By  the  Court:    For  the  reasons  stated  in  the  foregoing 

opinion,  the  judgment  of  the  district  court  is  reversed  and 

the  cause  remanded  for  further  proceedings  according  to 

law. 

Revbbsed. 


Charles  S.  JosLiN  BT  al..  Trustees,  v.  Dora  E.  Williams.* 

FnjBD  Mat  8,  1906.    No.  14,268. 

1.  Becelven:  Damaoeb.  In  an  action  for  damages  growing  out  of  the 
wrongful  appointment  of  a  receiver,  the  rental  yalue  of  the  prop- 
erty sequestered  during  the  period  of  the  receivership  and  the 
value  of  the  services  of  counsel  employed  to  procure  the  vacation 
of  the  order  appointing  the  receiver  are  elements  proper  to  b6 
considered  iti  determining  the  measure  of  damages. 

*  Rehearing  anowed.     See  opinion,  p.  602,  post, 
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:  Apfboval  of  Aooouins.    The  approyal  of  the  accounts  of  a 

receiver  wrongfully  appointed  does  not  adjudicate  the  question 
of  damages  between  the  litigants  in  the  action  in  which  the  re- 
ceiver was  appointed,  where  the  party  resisting  such  appointment 
and  procuring  a  reversal  of  the  order  making  the  appointment 
does  not  participate  In  the  accounting  and  receives  no  advantac^ 
therefrom. 


8. :  Daicaoes.    The  tact  that  the  supreme  court,  in  vacating  an 

order  appointing  a  receiver,  puts  its  decision  npofn  a  ground  dif- 
ferent from  the  one  urged  by  counsel  does  not  deprive  the  party 
procoring  the  vacation  of  the  order  of  the  right  to  recover,  in  an 
action  for  damages,  the  value  of  the  services  of  his  attorney  in 
procuring  the  Judgment  of  vacation. 

Ebbos  to  the  district  court  for  Douglas  county:  Ed- 
mund M.  Babtlett^  Judgb.    Affirmed. 

Hamilton  d  Maxwell,  for  plaintifFs  in  error^ 

B.  N.  Rohertsouj  contra. 

Jackson,  0.  :      • 

In  July,  1901,  Charles  S.  Joslin  and  Suyiah  Joslin,  as 
trustees  under  the  will  of  John  J.  Joslin,  deceased,  pro- 
cured the  appointment  of  a  receiver  in  an  action  to 
foreclose  a  mortgage,  wherein  they  were  the  plain- 
tiffs and  Dora  E.  Williams  et  al.  were  defendants..  Upon 
appeal  to  the  supreme  court  the  order  appointing  the  re- 
ceiver was  vacated  and  the  petition  for  the  appointment 
dismissed.  Joslin  v.  Williams^  3  Neb.  (Unof.)  194.  In 
that  proceeding  the  Fidelity  and  Deposit  Company  of 
Maryland  was  surety  on  the  bond  of  the  applicants  for  the 
appointment.  The  receiver  made  report  to  the  district 
court  showing  the  collection  of  rents  amounting  to  |257.60, 
and  disbursements  to  the  amount  of  |143.41,  including 
his  fees,  and  the  remainder,  by  direction  of  the  court,  was 
paid  over  to  the  clerk  subject  to  the  order  of  Dora  E.  Wil- 
liams, and  that  fund  still  remains  in  the  custody  of  the 
court;  and  thereupon  Dora  E.  Williams  brought  suit 
against  the  Joslins  and  their  surely  on  the  bond  for 


596  NEBRASKA  REPORTS.  [Vol.  76 


JosUn  V.  Williams. 


damages  because  of  the  wrongful  appointment  of  the 
receiver,  and  recovered  judgment,  from  which  error  is 
prosecuted  on  behalf  of  the  Joslins  and  their  surety.  In 
the  discussion  of  the  case  the  parties  will  hereafter  be 
designated  as  they  were  designated  in  the  court  below. 

The  principal  questions  presented  for  determination 
in  this  court  may  be  summarized,  first,  as  to  the  effect  of 
the  order  approving  the  report  of  the  receiver  and  direct- 
ing the  disbursement  of  funds  upon  plaintiff's  claim 
for  damages  by  reason  of  the  wrongful  appointment;  and, 
second,  as  to  the  measure  of  damages.  It  is  urged  on 
behalf  of  the  defendants  that  the  order  confirming  the 
report  of  the  receiver  and  directing  the  disbursement  of 
funds  in  his  hands  amounts  to  an  adjudication  of  the  rights 
of  the  plaintiff.  This  contention  cannot  be  sustained,  ex- 
cept upon  the  theory  that  the  plaintiff  was  compelled  to 
litigate  in  that  action  her  right  to  the  damages  involved 
in  this  action ;  and  it  would  seem  that  a  bare  statement  of 
the  proposition  ought  to  be  sufficient  to  dispose  of  that 
question.  The  accounts  of  the  receiver  are  nofr  involved, 
nor  was  there  involved  in  the  accounts  of  the  receiver  any 
question  of  damages  which  might  arise  by  reason  of  his 
wrongful  appointment.  The  appointment  of  a  receiver 
adjusts  and  determines  the  right  of  no  party  to  the  pro- 
ceedings, and  grants  no  final  relief,  directly  or  indirectly. 
Vila  V.  Grand  Island  E.  L.,  I,  &  C.  8.  Co.,  68  Neb.  233. 
The  discharge  of  the  receiver  and  the  settlement  of  his  ac- 
counts was  a  necessary  result  of  the  appointment,  and 
was,  of  course,  conclusive  as  between  the  parties  litigant 
and  the  receiver  himself,  but  did  not  have  the  effect  of  de- 
termining the  question  of  damages  as  between  the  litigants, 
any  more  than  the  dissolution  of  an  injunction  or  the  dis- 
charge of  an  attachment  would  determine  the  question  of 
damages  in  actions  where  relief  by  injunction  or  attach- 
ment is  sought 

By  section  269  of  the  code,  it  is  provided  that  every 
order  appointing  a  receiver  shall  require  the  applicant  to 
give  a  good  and  sufficient  bond,  conditioned  to  pay  all 
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damages  which  the  other  parties  to  the  suit,  or  any  of  them, 
may  sustain  by  reason  of  the  appointment  of  a  receiver, 
.in  case  it  shall  be  finally  decided  that  the  order  ought  not 
to  have  been  granted.  This  provision  is  similar  in  effect  to 
those  provisions  of  our  code  requiring  bonds  to  be  given  in 
attachment  proceedings  and  upon  the  procuring  of  tem- 
porary orders  of  injunction,  and,  while  the  liability  on 
the  bond  follows  as  a  result  of  the  final  judgment  in  such 
cases,  the  extent  of  such  liability  and  the  measure  of  dam- 
ages remains  to  be  determined  in  an  independent  action  on 
the  bond.  That  is  equally  true  in  cases  of  a  bond  given  by 
the  applicant  for  the  appointment  of  a  receiver.  The  case 
is  not  one  where  the  appointment  of  a  receiver  was 
acquiesced  in  or  agreed  upon  by  the  parties,  or  where  it 
was  finally  determined  that  the  appointment  was  justified. 
The  appointment  in  this  case  was  resisted  at  the  outset, 
and  the  right  to  such  appointment  was  contested  at  every 
stage  of  the  proceedings ;  and,  while  the  rights  arid  liabili- 
ties of  the  receiver  were  determined  upon  the  settlement 
of  his  account,  the  liabilities  of  the  parties  to  each  other, 
growing  out  of  the  appointment,  were  in  no  sense  deter- 
mined or  adjudicated.  Authorities  are  cited  to  the  effect 
that  the  plaintiff  should  not  be  held  responsible  for  losses 
which  result  from  the  wrongful  acts  or  negligence  of  the 
receiver.  They  are  not  applicable,  however,  to  this  case, 
where  the  wrong  does  not  arise  out  of  the  misconduct  of 
the  receiver.  The  damages  here  result  from  the  wrongful 
appointment  procured  at  the  instance  of  the  defendants 
Joslin^ 

At  the  trial  the  plaintiff  was  permitted  to  prove,  over 
the  objections  of  the  defendants,  the  rental  value  of  the 
premises  during  the  period  when  the  receiver  collected 
the  rents  and  profits,  and  the  value  of  the  services  of 
counsel  employed  in  her  behalf  in  procuring  the  vacation 
of  the  order  appointing  the  receiver.  It  is  urgcfd  that  the 
rental  value  of  the  premises  was  not  a  proper  measure 
of  damages  under  the  allegations  of  the  petition,  and  that 
attorney's  fees  in  procuring  the  vacation  of  the  order 
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should  not  be  considered  as  an  element  of  damages.    The 
petition  contains  a  recital  of  the  appointment  of  the  re- 
ceiver, a  copy  of  the  bond,  the  appeal  to  the  supreme  court 
and  the  order  there  made,  the  mandate  of  the  supreme 
court  requiring  the  district  court  to  carry  into  eflPect  the 
judgment  of  the  supreme  court,  that  the  plaintiflP  waB  com- 
pelled to  and  did  employ  an  attorney  to  prosecute  the 
appeal  to  the  supreme  court,  and  the  obligation  to  pay  for 
the  services  so  performed,  together  with  the  personal  ex- 
penses of  her  attorney,  which  she  was  required  to  pay.    It 
recites  her  title  to  the  property  and  that  she  waB  entitled  to 
the  possession  ajid  the  rents  and  profits ;  that  the  receiver 
entered  upon  the  discharge  of  his  duties,  demanded  and 
received  the  rents  during  the  entire  period  of  his  receiver- 
ship, and  that  he  used  and  appropriated  the  rents  and  in- 
come arising  therefrom ;  that  the  fair  rental  value  of  the 
premises  was  |24  a  month  and  that  the  receiver  collected 
the  sum  of  |360  as  such  rents  and  profits.    The  contention 
that  the  rental  value  of  the  premises  during  the  period  of 
the  receivership  was  not  a  proper  measure  of  damages 
doubtless  arises  from  the  construction  placed  upon  the 
allegation  of  the  petition  by  the  defendants.    We  have  no 
hesitancy  in  saying  that  the  rental  value  of  the  premises 
was  a  proper  measure  of  damages,  and  that  the  allegation 
in  the  petition  showing  the  amount  of  rents  collected  by 
the  receiver   is  entirely   immaterial.     What   the  result 
would  have  been  had  the  plaintiff  accepted  the  remainder 
of  the  rents  and  profits  paid  into  court  by  the  receiver,  or 
had  the  plaintiff  procured  or  participated  in  the  proceed- 
ings resulting  in  the  statement  of  the  receiver's  account,  it 
is  unnecessary  to  determine;  nor  is  it  important  to  the 
inquiry  that  she  might  still  apply  to  the  clerk  of  the  dis- 
trict court  and  receive  the  remainder  from  his  hands.    It 
is  suflftcient  to  state  that  she  did  not  procure  the  account- 
ing by  the  receiver  and  has  not  received  any  part  of  the 
funds  collected  by  him;  nor  is  it  important  that  the  de- 
fendants have  permitted  that  fund  to  remain  in  the  cus- 
tody of  the  clerk.  ^ 
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There  is  no  statute  expressly  authorizing  the  allowance 
of  attomey^s  fees  as  an  item  of  damages  where  it  is  finally 
determined  that  a  receiver  should  not  have  been  ap- 
pointed. That  is  true,  however,  of  every  other  element  of 
damages.  The  statute  does  not  undertake  to  define  the 
damages  which  the  applicant  for  the  appointment  of  a 
receiver  may  be  called  upon  to  pay  in  the  event  that  the 
receiver  is  improperly  appointed.  That  is  equally  true  in 
cases  of  the  allowance  of  a  temporary  injunction  and  the 
attachment  of  property  under  the  provisions  of  the  code. 
It  is  now,  however,  the  settled  rule  of  this  state  that  at- 
torney's fees  are  properly  allowable  in  such  cases  as  an 
element  of  damages,  and  there  seems  to  be  no  good  reason 
why  they  should  not  be  allowed  in  case  of  the  wrongful 
appointment  of  a  receiver.  But  it  is  said  that  this  rule  is 
a  hardship  on  the  defendants,  as  illustrated  by  the  fact 
that  the  item  of  attorney's  fees  charged  exceeds  the  entire 
amount  of  the  rents  and  profits.  Any  other  rule,  however, 
would  work  a  hardship  on  the  plaintiff,  whose  property 
was  sequestered  and  who  was  obliged  to  and  did  employ 
counsel  in  order  that  the  wrong  might  be  righted,  and  it 
should  be  the  policy  of  the  law,  where  hardship  must  be 
suffered  by  some  one,  to  relieve  the  litigant  who  is  free 
from  wrong  and  to  cast  the  onus  upon  the  one  out  of  whose 
wrongful  acts  the  hardship  arises. 

Furthermore,  it  is  insisted  that  in  the  appellate  pro- 
ceedings from  the  order  appointing  the  receiver  counsel 
for  plaintiff  presented  the  case  upon  the  theory  that  the 
property  was  the  homestead  of  the  plaintiff,  whereas  tiie 
appellate  court  finally  put  the  decision  upon  the  ground 
that  the  plaintiff's  right  of  possession  was  by  reason  of 
the  provisions  of  section  17,  ch.  36,  Comp.  St.  1901.  That 
course  of  reasoning  does  not  impress  us  with  very  much 
force.  The  fact  remains  that  the  plaintiff  contended  that 
the  character  of  the  property  was  such  as  to  prohibit  the 
appointment  of  a  receiver.  That  contention  was  sustained 
in  the  appellate  court,  although  upon  a  ground  different 
from  the  one  urged.     That  would  not  militate,  however, 
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against  the  plaintiff's  demand  for  damages;  the  result 
was  the  same,  notwithstanding  the  erroneous  reason.  In 
Haverly  v.  Elliott,  39  Neb.  201,  an  action  on  a  bond  given 
in  a  cajse  where  the  receiver  was  wrongfully  appointed,  it 
is  said: 

*^The  law  of  the  state,  and  the  bond  given  by  Haverly 
and  his  sureties  as  well,  provided  that  if  it  should  be 
finally  decided  that  this  receiver  was  wrongfully  ap- 
pointed, then  that  Haverly  would  pay  Mrs.  Elliott  all 
damages  which  she  might  sustain  by  reason  of  the  ap- 
pointing of  such  receiver.  The  word,  'all'  does  not  mean 
some,  nor  a  part,  but  means  the  whole,  the  entire  damage, 
every  item  of  injury." 

The  rule  there  stated  is  justified  by  the  language  of  the 
statute,  and,  to  say  the  least,  is  a  common  sense  rule. 

It  is  contended  that  the  court  erred  in  denying  an  offer 
on  the  part  of  the  defendants  to  put  in  evidence  the  report 
of  the  receiver  and  the  order  of  the  district  court  thereon. 
In  view  of  the  conclusion  already  reached,  however,  we 
must  hold  that  the  objection  to  the  introduction  of  this 
record  was  properly  sustained. 

In  the  answer  of  the  defendants  a  counterclaim  is  set 
out  for  costs  paid  by  the  defendants  in  the  foreclosure 
proceedings,  which  were  adjudged  against  the  plaintiff. 
It  appears  that  upon  the  trial  of  the  foreclosure  proceed- 
ings on  its  merits  the  district  court  found  for  the  defend- 
ants in  that  proceeding  and  dismissed  the  plaintiff's  peti- 
tion. Upon  appeal  to  the  supreme  court  that  decree  was 
reversed  at  the  cost  of  the  appellee,  amounting  to  $21.  It 
was  adjudged  by  the  decree  of  foreclosure  that,  in  default 
of  the  payment  by  the  defendant  of  the  amount  found  due 
on  the  mortgage,  with  interest  and  costs  of  suit  (alleged 
to  amount  to  $127.71,  including  the  item  of  $21,  costs  in 
appellate  court),  the  property  should  be  sold  as  upon 
execution  for  the  satisfaction  thereof,  and  this,  it  is  said, 
is  a  personal  judgment  against  the  plaintiff,  which  she 
has  not  satisfied,  although  the  costs  were  paid  out  of  the 
proceeds  of  the  sale  of  the  mortgaged  property.    No  de- 
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flciency  judgment,  however,  was  or  could  be  entered  in 
the  foreclosure  proceedings,  and,  in  our  opinion,  no  execu- 
tion could  issue  upon  the  judgment  for  costs,  other  than 
an  order  for  the  sale  of  the  mortgaged  premises. 

In  the  instructions  to  the  jury  given  by  the  court  on 
its  own  motion,  the  court  advised  the  jury  as  to  the  al- 
legations of  the  petition  and  of  certain  admissions  con- 
tained in  the  answer,  but  neglected  to  state  that  the  an- 
swer contained  a  general  denial.  It  is  complained  that 
the  instruction  is  erroneous  and  prejudicial.  That  the 
instruction  is  open  to  criticism  may  be  conceded.  In  view, 
however,  of  the  other  instructions  to  the  jury,  we  do  not 
think  that  the  failure  to  call  the  attention  of  the  jury 
to  the  general  denial  was  prejudicial.  The  court  instructed 
the' jury  that  the  burden  of  proof  was  on  the  plaintiff  to 
establish  the  allegations  of  her  petition  by  a  preponder- 
ance of  the  evidence.  This  instruction  was  certainly  as 
favorable  to  the  defendants  as  the  pleadings  w6uld  justify, 
and  necessarily  had  the  same  effect  as  a  statement  from 
the  court  that  the  allegations  of  the  petition  were  denied.. 
In  instruction  No.  3  the  court  said:  "You  are  further  in- 
structed that  the  court  did  not  permit  evidence  to  be  in- 
troduced in  support  of  the  cross-demand  or  other  defense 
to  said  bond,  alleged  in  the  answer  of  said  defendants,  for 
the  reason  that,  as  a  matter  of  law,  said  allegations  in  said 
answer  are  not  a  defense  to  this  action  upon  this  bond  in 
controversy,  and  you  will  therefore  not  consider  the  same.'^ 
This  instruction  is  also  open  to  criticism  because  of  the 
use  of  the  words  "or  other  defense,"  but,  in  view  of  the 
state  of  the  record,  cannot  be  said  to  have  been  prejudicial. 
All  of  the  rulings  of  the  court  in  the  matter  of  the  intro- 
duction of  evidence,  to  which  our  attention  has  been  called, 
were  proper;  and  all  offers  of  evidence  on  behalf  of  the  de- 
fendants which  were  excluded  on  objection  were  properly 
excluded,  and  no  prejudice  to  the  defendants  could  pos- 
sibly arise  out  of  the  instructions  complained  of. 

In  defining  the  elements  of  damage  for  which  the  plain- 
tiff wa«  entitled  to  recover,  they  were  stated  thus  by  the 
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court:  "First.  Of  the  injury  to  her  possession  during  thei 
time  she  was  deprived  of  the  occupation  of  said  premises. 
Second.  The  actual  and  necessary  expenses  which  she  in- 
curred in  the  employment  of  an  attorney,  if  any,  to  resist 
said  receivership,  and  of  the  natural  and  necessary  ex- 
penses of  said  attorney  in  going  to  Lincoln  to  attend  thQ 
supreme  court  in  the  matter  of  resisting  said  appointment 
of  a  receiver,  and  of  the  costs  of  court  which  she  expended 
in  said  resistance  to  the  appointment  of  said  receiver.^^  It 
is  said  that  this  instruction  is  erroneous,  in  that  it  submits 
to  the  jury  the  question  as  to  the  value  of  the  services  ren- 
dered by  plaintiff's  attorney  to  resist  the  receivership, 
whereas  the  allegations  of  the  petition  relative  to  the  serv- 
ices of  an  attorney  in  the  district  court  were  stricken  out; 
on  motion.  The  court,  however,  by  another  instruction^ 
told  the  jury  not  to  consider  any  services,  rendered  by  the 
attorney  for  plaintiff  in  the  district  court.  In  instruction 
No.  6  the  court  directed  the  jury  to  return  a  verdict  for 
the  plaintiff  and  assess  her  damages  at  such  sum  as  they 
might  find  from  the  evidence,  under  the  instructions,  she 
was  entitled  to  recover,  not  exceeding  the  penalty  in  the 
bond.  This  instruction  was  entirely  proper..  Under  the 
pleadings  and  evidence  no  verdict  could  stand  except  one 
favorable  to  the  plaintiff.  All  other  objections  to  the  in- 
structions are  disposed  of  in  the  previous  discussion  of 
the  case. 

We  find  no  reversible  error  in  the  record,  and  recom- 
mend that  the  judgment  of  the  district  court  be  affirmed. 

Albert,  C,  concurs. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 

The  following  opinion  on  rehearing  was  filed  May  24, 
1907.    Judgment  of  affirmance  adhered  to: 

1.  Homestead:  Fdreclosubb:  Receivbrship,  Cost  of.    The  value  of  a 
mortgagor's  homestead  interest  and  right  of  possession  of  the 
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mortgaged  premises  pending  foreclosure  proceedings  cannot  be 
diminished  by  the  costs  of  a  receivership,  the  fees  of  the  receiver, 
or  the  money  not  necessarily  paid  out  by  him  for  repairs  on  the 
premises,  where  it  has  been  finally  decided  that  the  receiver  ought 
not  to  have  been  appointed. 

2.  Beoeiver's  Bond:  Actions:  Cbobs-Demand.  In  an  action  on  the  bond 
given  to  obtain  the  appointment  of  the  receiver,  in  such  a  case, 
defendants  cannot  by  way  of  cross-demand  recover  the  costs  of 
the  foreclosure  proceeding  for  which  the  owner  of  the  homestead 
Interest  was  not  personally  liable. 

Babnes,  J. 

This  is  on  action  on  a  bond  given  by  the  plaintiffs  in 
a  foreclosure  suit  to  obtain  an  order  appointing  a  re- 
ceiver to  take  possession  of  the  mortgaged  premises,  collect 
the  rents  and  profits  thereof  pending  the  litigation,  and 
apply  them  to  the  satisfaction  of  the  mortgage  debt.  The 
plaintiff  herein  had  judgment  in  the  court  below,  Avhich 
was  aflSrmed  by  our  former  decision,  antCy  p.  594.  The 
case  has  been  reargued  to  the  court  on  a  rehearing,  and 
the  question  now  is^  shall  we  adhere  to  our  former  judg- 
ment? 

It  appears  that  the  bond  in  question  was  given  under 
the  provisions  of  section  269  of  the  code,  and  was  condi- 
tioned :  That  the  plaintiffs  in  that  suit  should  pay  to  the 
defendant,  plaintiff  herein,  all  damages  which  she  might 
sustain  by  reaison  of  the  appointment  of  the  receiver,  if  it 
should  be  finally  decided  that  the  order  ought  not  to  have 
been  granted.  By  the  judgment  of  this  court  it  was  finally 
decided  that  the  order  should  not  have  been  made,  and  that 
branch  of  the  foreclosure  suit  was  dismissed  and  the  pro- 
ceeding wholly  terminated.  Joslin  v,  Williams,  S  Neb. 
(Unof.)  194.  It  further  appears  that  the  plaintiff  herein 
was  the  surviving  mortgagor  of  the  house  and  lot,  the  sub- 
ject of  the  foreclosure  suit,  which  was  her  homestead,  and 
was  therefore  entitled  to  the  undisturbed  possession,  use 
and  enjoyment  thereof  until  after  sale  and  confirmation 
under  decree  of  foreclosure;  that  the  receiver  took  charge 
of  the  properly  over  the  plaintiff^s  objection,  deprived  her 
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of  the  use  and  possession  thereof,  collected  the  rents  and 
profits,  which  she  was  clearly  entitled  to  receive,  and 
which,  but  for  such  tn-ongful  appointment,  she  would  have 
received  for  her  own  use  and  benefit.  That  the  plaintiff 
can  maintain  this  action  seems  clear;  so  the  only  question 
for  our  determination  is  the  proper  measure  of  her  dam- 
ages. 

It  is  contended  by  the  defendants  that  the  plaintiff  is 
not  entitled  to  recover  the  rental  value  of  the  premises  in 
question  during  the  time  she  was  wrongfully  deprived  of 
her  right  to  the  possession  thereof,  for  the  reason  that 
from  the  nature  and  character  of  the  receivership  pro- 
ceedings the  possession  of  the  receiver  was  her  possession ; 
that  he  was  her  receiver,  and  not  the  representative  of  the 
plaintiffs  in  the  foreclosure  suit.  In  support  of  this  con- 
tention counsel  quote  from  Wiswall  v.  Sampson,  14  How. 
(U.  SO  •52,  •es,  as  follows: 

"The  effect  of  the  appointment  is  not  to  oust  any  party 
of  his  right  to  the  possession  of  the  property,  but  merely 
to  retain  it  for  the  benefit  of  the  party  wh(f  may  ultimately 
appear  to  be  entitled  to  it;  and  when  the  party  entitled 
to  the  estate  has  been  ascertained,  the  receiver  will  be 
considered  his  receiver." 

An  examination  of  the  case  from  which  the  above  quo- 
tation is  taken  shows  that  it  was  an  action  in  ejectment. 
The  plaintiff  claimed  title  through  an  execution  sale  of 
the  real  estate  in  question  based  on  a  judgment  at  law; 
while  the  defendant  claimed  title  through  a  sale  made  by 
a  master  in  chancery  in  an  action  to  set  aside  a  convey- 
ance  of  the  real  estate  as  fraudulent,  and  subject  it  to  the 
payment  of  a  judgment  upon  which  an  execution  had  been 
issued  and  returned  unsatisfied.  It  appears  that  in  the 
equity  proceeding  a  receiver  was  appointed  to  take  charge 
of  the  property  after  the  rendition  of  a  decree  adjudging 
the  conveyance  fraudulent  as  to  creditors  and  ordering 
that  the  property  be  subjected  to  the  payment  of  the  judg- 
ment or  judgments  in  question.  There  was  no  contention 
that  the  wceiver  was  not  rightfully  appointed,  and  the 
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excerpt  relied  on  is  only  a  part  of  the  reasoning  of  the 
court  to  uphold  its  judgment.  The  thing  actually  decided 
in  that  case  was  that,  where  real  estate  is  in  the  custody 
of  a  receiver  appointed  by  a  court  of  chancery,  a  sale  of 
the  property  under  execution  issued  by  virtue  of  a  judg- 
ment at  law  is  illegal  and  void.  And  the  proper  proceed- 
ing to  be  pursued  by  any  person  claiming  title  to  such 
property  either  by  mortgage,  judgment  or  otherwise  was 
there  pointed  out  So  it  may  be  said  that  the  decision 
does  not  support  the  defendants'  contention. 

Again,  it  would  seem  clear  that  before  a  receiver  could 
be  said  to  be  the  receiver  of  any  party,  especially  of  a 
party  opposing  his  appointment  at  all  stages  of  the  pro- 
ceedings, he  must  have  been  rightfully  appointed.  In  the 
case  at  bar  the  plaintiff  never  acquiesced  in  the  appoint- 
ment of  the  receiver,  but  on  the  other  hand  protested 
against  such  appointment,  and  took  the  proper  steps  to 
reverse  the  order  of  the  district  court  in  that  behalf. 
She  was  successful ;  and  the  rule  invoked  that  the  receiver 
who  was  wrongfully  appointed  must  be  accepted  by  her 
as  her  receiver  is  so  absurd  we  cannot  give  it  our  approval. 
It  seems  to  us  that  this  case  is  ruled  by  Haverly  v.  Elliott^ 
39  Neb.  201.  There  the  plaintiff  owned  and  conducted  a 
confectionery  store,  and  manufactured  and  sold  ice  cream 
and  soda  water.  She  also  owned  a  stock  of  confections 
and  a  miscellaneous  lot  of  furniture  and  fixtures  used  in 
her  business.  One  Haverly  held  a  lien  against  this 
property  and  brought  suit  in  equity  to  foreclose  it.  He 
obtained  the  appomtment  of  a  receiver,  who  took  posses- 
sion of  the  plaintiff's  property  and  place  of  business, 
held  them  for  some  days,  and  then  sold  the  property  to 
pay  the  Haverly  lien.  It  having  been  finally  decided  that 
tiie  order  appointing  tiie  receiver  ought  not  to  have  been 
gl'antedy  the  plaintiff  sued  Haverly  and  his  sureties  on  the 
bond  given  to  obtain  the  appointment  of  such  receiver. 
We  held  that  the  value  of  her  interest  in  the  property  sold 
-  by  the  receiver  at  the  time  he  took  possession  of  the 
same,  and  the  actual  loss  she  sustained  by  the  suspen- 
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sion  of  her  business  during  the  time  she  was  prevented 
from  carrying  it  on,  by  reason  of  the  possession  held  by 
the  receiver  of  her  property  and  place  of  business,  was 
the  correct  measure  of  damages.  In  the  case  at  bar  the 
plaintiff  was  entitled  to  the  possession  of  her  home  until 
after  sale  and  confirmation  upon  a  decree  of  foreclosure. 
The  defendants  Joslin  wrongfully  obtained  the  appoint- 
ment of  a  receiver  and  thus  deprived  her  of  her  right  of 
possession.  The  value  of  her  possession  was  the  fair 
rental  value  of  th^  premises  during  the  time  they  were 
held  by  the  receiver.  She  was  entitled  to  such  rental 
value,  and  it  could  not  lawfully  ^o  diminished  by  the  costs 
and  expenses  of  the  receivership  which,  including  his  fees, 
he  deducted  from  the  amount  of  rent  collected  by  him. 

Again,  a  party  could  not  lawfully  be  required  in  such 
a  case  as  this  to  expend  any  of  the  money  which  she  was 
entitled  to  receive  as  the  rental  value  of  the  premises  in 
improvements  or  repairs  thereon  of  any  kind.  Of  course, 
it  might  not  be  for  her  interest  to  make  repairs  on  the 
property.  Unless  the  debt  was  paid  she  was  only  entitled 
to  the  use  and  enjoyment  of  it  until  sale  and  confirma- 
tion, after  which  she  would  be  required  to  surrender  all 
her  rights  to  the  purchaser.  She  was  not  required  to 
improve  the  property  or  to  repair  the  same  for  the  benefit 
of  such  purchaser;  and  this  is  esi)ecially  so  because  of 
the  fact  that,  whether  the  premises  brought  much  or  little 
at  the  sale,  no  deficiency  judgment  could  have  been 
rendered  against  her.  So  the  amount  of  the  receiver's  fees 
and  the  costs  of  that  proceeding,  together  with  the  money 
expended  for  repairs  out  of  the  rentals  of  the  property, 
were  wrongfully  taken  from  her  and  converted  to 
another's  use.  It  is  insisted,  however,  by  counsel  for  the 
defendants  that  the  approval  of  the  account  of  the 
receiver,  and  his  discharge  by  the  order  of  the  district 
court,  was  binding  on  the  plaintiff  to  the  extent,  at  least, 
of  compelling  her  to  receive  the  small  remainder  which 
he  paid  into  court  in  full  compensation  for  her  interest  in' 
the    mortgaged    premises    while    she    was    wrongfully 
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deprived  of  the  use  and  benefit  thereof.  To  so  hold  would 
amount  to  a  reversal  of  our  judgment  in  her  favor 
declaring  that  the  receiver  was  wrongfully  appointed. 
When  the  order  relied  on  was  made  there  was  no  receiver 
in  the  foreclosure  proceeding..  Long  before  that  time  he 
had  been  discharged,  and  the  judgment  appointing  him 
had  been  reversed  and  set  aside.  So  it  seems  clear  that 
the  plaintiff  was  not  bound  by  that  order,  but  has  the 
right  to  proceed  against  the  defendants  on  the  bond  given 
by  them  to  secure  the  appointment  of  the  receiver,  and 
recover  all  the  damages  that  she  has  thereby  sustained. 

Lastly,  the  defendants  contend  that  they  were  entitled 
to  recover  of  the  plaintiff  the  costs  in  the  foreclosure 
proceeding,  or  a  part  of  them,  on  their  cross-demand  in 
this  case.  It  is  urged  as  a  reason  for  the  contention,  that 
a  large  part  of  the  costs  in  that  proceeding  was  advanced 
by  them,  and  that  the  court  erred  in  denying  them  the 
right  to  recover  the  costs  so  advanced.  This  contention 
cannot  be  sustained.  The  decree  of  the  district  court  in 
the  foreclosure  case  provided  that  out  of  the  proceeds 
of  the  sale  of  the  mortgaged  premises  the  costs  should  be 
first  paid,  and  that  the  remainder  of  such  proceeds,  should 
be  applied  to  the  payment  of  the  amount  found  due  the 
plaintiffs  therein.  So  the  plaintiff  herein  was  not  made 
personally  liable  for  any  part  of  the  costs,  and  no  per- 
sonal judgment  could  have  T)een  rightfully  rendered 
against  her  therefor.  As  we  understand  it,  it  is  not  now 
contended  that  she  can  be  compelled  to  pay  any  part  of. 
the  costs  of  the  foreclosure  proceedings  by  execution  or 
otherwise,  and  we  fail  to  understand  how  the  value  of  her 
right  of  possession  of  the  premises  in  question  during  the 
pendency  of  the  foreclosure  proceedings  can  be  dimin- 
ished by  requiring  her  to  pay  any  part  of  the  costs  of 
that  action..  We  are  asked,  however,  in  case  we  adhere 
to  our  former  decision,  to  make  some  order  with  reference 
to  the  disposition  of  the  money  deposited  in  court  by  the 
receiver,  so  that  the  plaintiff  may  not  have  double  rent 
from  the  property  in  question.    It  would  seem  that  this 
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is  a  matter  for  the  consideration  of  the  district  court; 
that  if  the  defendants  desire  to  have  the  money  there 
deposited  paid  to  the  plaintiff  they  should  make  an 
application  to  that  court  for  an  order  on  the  clerk  to 
turn  over  the  fund  to  the  plaintiff  as  a  payment  pro  tanto 
upon  her  judgment.  Or,  if  they  see  fit  to  do  so,  they  may 
obtain  an  order  permitting  them  to  withdraw  the  money 
for  their  own  use  ajxd  benefit,  and  in  that  event  execu- 
tion should  be  awarded  to  the  plaintiff  for  the  full 
amount  of  her  judgment  herein. 

For  the  foregoing  reasons,  our  former  judgment  la 
adhered  to. 

Affirmed. 

Sedgwick^  C.  J.,  dissenting. 

The  defendant  in  the  foreclosure  proceedings,  who  is 
now  the  plaintiff  in  this  action,  was  entitled  to  the  i)osses- 
sion  and  use  of  the  premises  while  the  foreclosure  pro- 
ceedings were  pending.  Of  this  use  and  possession  she 
was  deprived  by  the  appointment  of  a  receiver.  It  was 
finally  determined  that  the  receiver  ought  not  to  have 
been  appointed.  The  condition  of  the  plaintiffs'  bond 
given  upon  the  appointment  of  the  receiver  has  therefore 
been  broken  and  the  plaintiff  is  entitled  to  recover  thereon. 
The  question  is  as  to  the  measure  of  damages. 

When  a  court  of  competent  jurisdiction,  and  with  juris- 
diction of  the  parties  and  to  determine  the  necessity  and 
propriety  of  a  receivership,  makes  an  order  appointing  a 
•receiver,  the  receiver  so  appointed  is  an  officer  of  the 
court..  He  is  such  officer  of  the  court  not  only  in  the 
ordinary  sense,  but  also  in  a  special  and  peculiar  sense. 
The  actions  of  the  receiver  are  the  actions  of  the  court. 
He  performs  those  actions  under  the  general  orders  of 
the  court,  and  they  are  m  much  the  acts  of  the  court  as 
though  there  had  been  a  special  order  for  the  performance 
of  each  individual  act,  so  far  as  the  receiver  acts  only 
within  the  scope  of  the  order  appointing  him.  When  it 
is    finally    determined    that    the    order    appointing    the 
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receiver  ought  not  to  have  been  made^  this  is  a  determin- 
ation that  the  court  has  made  a  mistake,  and  it  cannot 
be  true  in  any  ordinary  sense  that  either  the  court  or 
the  receiver  is  .a  trespasser.  The  statement  therefore  in 
the  opinion  in  Haverly  v.  Elliott  39  Neb.  201,  that  the 
judgment  of  the  court  that  the  receiver  was  wrongfully 
appointed  put  the  receiver  in  the  position  of  a  trespasser 
is  not  to  be  applied  in  a  general  sense.  The  meaning  of 
the  writer  of  that  opinion  must  have  been  that,  in  that 
particular  case,  the  rules  for  estimating  damages  appli- 
cable to  trespassers  who  had  converted  properly  were 
also  applicable  to  the  case  then  being  considered. 

A  court  is  not  to  be  hdd  to  be  a  trespasser  because  of 
an  error  of  judgment  in  exercising  a  lawful  jurisdiction, 
and  the  officer  of  the  court  executing  that  order  cannot, 
for  the  same  reason,  be  held  to  be  a  trespasser.    A  receiver 
acting  under  the  orders  of  the  court  made  within  its 
jurisdiction  is  generally  considered  to  be  the  receiver  for 
all  parties  to  the  litigation.    If  under  the  orders  of  the 
court  he  takes  possession  of  property  belonging  to  a  party 
to  the  litigation,  he  holds  that  property  under  the  orders 
of  the  court  for  the  party  to  whom  it  belongs,  to  be  deliv- 
ered to  that  party  when  the  rights  of  the  parties  are 
determined.    And  in  this  case,  when  this  receiver  under 
the  orders  of  the  court  took  possession  of  the  property  in 
controversy,  the  plaintiff  in  this  case  was  at  all  times  in 
legal  right  entitled  to  have  that  property  returned  to  her 
by  the  receiver,  and  in  that  sense  the  receiver  held  the 
property  for  her  and  was  her  receiver.     When  it  was 
determined  that  the  receiver  ought  not  to  have  been 
apx>ointed  this  plaintiff  was  entitled  to  an  order  upon  the 
receiver  to  return  the  property  to  her,  and  of  course  she 
was  entitled  to  an  order  to  return  the  proceeds  of  that 
property  which  had  accrued  while  in  the  hands  of  the 
receiver;  and  so  when  the  receiver  held  the  rentals  of 
this  property,  he  held  them   for  this  plaintiff  as  her 
receiver,  and,  when  he  ceased  to  be  receiver,  ought  to 
have  returned  these  rentals  to  this  plaintiff.    This  is  all 
42 
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that  the  receiver  could  return  to  the  plaintiff  and  was  not 
sufficient  to  satisfy  her  just  claim  for  damages..    If  the 
amount  which  the  receiver  held  for  her  and  returned 
into  court  to  be  paid  to  her  was  equal  to. all  of  the  dam- 
ages which  she  had  sustained,  she  manifestly  could  not 
have  recovered  in  this  action;  or,  more  correctly  stated, 
so  far  as  the  receiver  accounted  for  and  paid  over  to  her, 
or  paid  into  court  for  her,  the  money  equivalent  of  the 
use  of  the  premises  of  which  she  had  been  deprived,  she 
was  not  damaged  by  the.  appointment  of  the  receiver. 
In  other  respects  the  measure  of  damages  adopted  by  the 
trial  court  appears  to  be  correct.     She  was  deprived  of 
the  use  of  the  premises  to  which  she  was  entitled.     She 
was  therefore  entitled  to  recover  the  value  of  such  use, 
less  the  amount  which  the  receiver  accounted  for  to  her. 
The  claim  of  the  defendants  to  offset  against  her  the 
amount  of  costs  which  had  been  adjudged  against  the 
properly  in   the   foreclosure   proceedings   was  correctly 
refused.     In  these  foreclosure  proceedings  no  deficiency 
judgment  could  have  been  rendered  against  this  plaintiff, 
who  was  defendant  there,  and  the  judgment  for  costs  was 
strictly  a  judgment  against  the  property  and  was  hot  a 
personal  judgment  against  this  plaintiff.     The  pipperty 
was  afterwards  sold  and  the  proceeds  applied  upon  the 
mortgage  claim.     The  costs  accrued  in  the  foreclosure 
proceedings  were  a  part  of  the  mortgage  claim,  and  the 
proceeds  were  first  applied  in  payment  of  these  costs, 
and  afterwards  upon  the  indebtedness,  and  the  remaining 
deficiency  would  not  be  a  personal  claim  against  the 
defendant  in  those  proceedings. 

The  improvements  made  upon  the  property  by  the 
receiver  ought  not  to  be  charged  to  this  plaintiff.  These 
improvements,  no  doubt,  enhanced  the  value  of  the 
property  and  so  benefited  the  defendants  and  not  the 
plaintiff.  The  plaintiff  does  not  get  the  property,  but 
only  the  use  thereof  until  the  title  passed  to  the  defend- 
ants under  the  foreclosure  sala  It  is  not  claimed  that 
the  rental  value  during  the  time  plaintiff  was  entitled  to 
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the  same  was  increased  by  these  improvements.  Appar- 
ently the  plaintiff  was  allowed  to  recover  only  the  rental 
value  of  the  property  as  it  was  when  she  was  dispossessed 
by  the  receiver,  and,  if  so,  she  was  in  nowise  benefited 
by  the  improvements.  It  devolved  upon  the  defendants 
to  allege  and  show  that  the  making  of  these  improvements 
lessened  the  plaintiff^s  damages.  This  they  have  failed 
to  do. 

The  costs  paid  out  by  the  receiver  ought  not  to  be 
charged  to  this  plaintiff.  No  doubt  this  plaintiff,  and  all 
other  parties  to  the  suit  in  which  the  receiver  was 
appointed,  are  bound  by  the  final  adjustment  of  the 
receiver's  accounts  by  the  court.  This  settlement  of  the 
receiver's  accounts  shows  that  these  costs  were  occasioned 
by  the  appointment  of  the  receiver.  The  appointment  was 
wrongful;  and  that  unnecessary  costs  would  be  caused 
by  this  appointment,  and  this  plaintiff  daijiaged  thereby, 
must  have  been  within  the  contemplation  of  the  principal 
and  sureties  on  the  bond  in  suit  when  the  bond  was  given. 
If  the  plaintiff  had  paid  these  costs  she  could,  of  course, 
have  recovered  the  amount  on  this  bond.  So  far  as  the 
plaintiff  has  failed  to  get  the  value  of  the  use  of  the 
premises  that  she  would  or  might  have  received  if  no 
receiver  had  been  appointed,  she  has  been  damaged  by 
the  appointment. 

Under  the  judgment  of  the  district  court  in  this  case, 
as  affirmed  by  the  majority  opinion,  the  plaintiff  recovers 
the  full  amount  of  the  rental  value  of  the  property,  and 
the  money  that  is  paid  into  court  by  the  receiver  goes  to 
the  defendants.  If  the  law  had  been  strictly  obson^ed 
upon  the  trial,  the  plaintiff  would  have  been  allowed  to 
take  the  money  paid  into  court  by  the  receiver,  and  that 
amount  would  have  been  deducted  from  the  damages  she 
would  otherwise  have  been  allowed  to  recover.  Possibly, 
this  error  might  require  a  reversal  of  the  judgment,  and, 
if  so,  the  costs  of  this  court  would  fall  upon  the  defend- 
ants, and  they  would  be  allowed  a  retrial  of  the  plaintiff's 
claim  of  damages.    Apparently  the  result  would  be  sub- 
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stantially  the  same,  and,  if  so,  no  injury  Ilbb  been  done 
the  defendants.  It  may  therefore  be  said  that  I  dissent 
from  the  reasoning  of  the  opinion  and  concur  in  the 
result. 


School  District  of  South  Omaha  v.  Leonard  A.  Davis. 

Pnao  Mat  8. 1906.    No.  14,293. 

Contract:  Cowstbuctiow.    A  contract  will  ordinarily  be  construod  as  It 
was  understood  and  construed  by  the  contracting  parties. 

Error  to  the  district  court  for  Douglas  county.  Xeb  S. 
EsTBLLB,  Judge.    Affirmed. 

A.  JET.  Murdockj  Lambert  d  Cohn  and  A.  0.  Pancoast, 
for  plaintiff  in  error. 

T.  J.  Mdhoney,  contra. 

Jackson^  O. 

On  the  13th  day  of  June,  1900,  L.  A.  Davis,  an  archi- 
tect, entered  into  a  contract  in  writing  with  the  school 
district  of  South  Omaha,  of  which  the  following  is  a 
copy:  "In  Duplicate.  Agreement.  Whereas,  at  a 
regular  meeting  of  the  board  of  education  of  the  school 
district  of  the  city  of  South  Omaha,  Nebraska,  held  on 
the  4th  day  of  June,  1900,  L.  A.  Davis  was  duly  elected 
architect  for  the  said  district  for  the  period  of  one  year, 
commencing  June  27,  1900,  and  ending  June  27,  1901, 
and,  at  a  subsequent  meeting  of  said  board,  the  officers 
of  said  board  were  duly  authorized  for  and  in  behalf  of 
the  said  district  to  enter  into  a  contract  with  the  said 
L.  A.  Davis  for  the  period  of  one  year  at  a  compensa- 
tion for  his  services  of  5  per  cent,  of  the  cost  of  the 
improvements  in  buildings  or  other  erections,  the  con- 
struction of  which,  as  such  architect,  he  may  supervise, 
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payments  of  which  shall  be  made  monthly  as  the  improve- 
ments may  progress.  Now,  therefore,  it  is  agreed  by  and 
between  tiie  school  district  of  South  Omaha,  Nebraska, 
and  L.  A-  Davis  that  said  school  district  does  hereby 
employ  said  L.  A.  Davis  as  architect  for  it  for  the  year 
commencing  June  27,  1900,  and  ending  June  27,  1901,  at 
a  compensation  for  his  services  of  5  per  cent,  of  the  cost 
of  all  the  buildings  or  other  erections  which  he,  as  such 
architect,  may  supervise  the  erection  of,  payable  in 
monthly  instalments,  bb  the  work  progresses,  on  the  first 
day  of  each  month;  and  the  said  L.  A.  Davis  agrees  to 
draw  all  plans,  specifications,  and  details  for  all  buildings 
or  alterations  that  the  said  board  may  require,  and  super- 
vise all  the  said  work  during  the  said  period,  when 
authorized  and  directed  so  to  do  by  a  jnajority  of  the 
said  board.  And  said  L..  A.  Davis  hereby  accepts  said 
position  for  the  term  above  stated,  and  at  the  compensa- 
tion above  fixed,  and  agrees  to  perform'  the  duties  of 
architect  for  said  district  as  above  stated.  In  witness 
whereof,  the  parties  hereto  have  set  their  hands  this  13th 
day  of  June,  1900.  The  School  District  of  the  City  of 
South  Omaha,  in  the  county  of  Douglas,  in  the  state  of 
Nebraska.  J.  H.  Bulla,  Preset;  Wm.  Brennan,  Sec*y.  L. 
A,  Davis.'' 

He  performed  certain  services,  which  it  is  agreed  were 
within  the  terms  of  the  contract,  and  received  compensa- 
tion amounting  to  the  sum  of  |1,000. 

It  appears  that  at  the  annual  school  meeting  of  that 
year  the  board  of  education  were  authorized  to  purchase 
a  site  for  a  high  school  building,  with  the  view  of  erect- 
ing such  a  building  in  the  near  future.  It  was  not 
contemplated  that  the  building  should  be  erected  during 
the  period  covered  by  the  contract  with  Davis,  and  in 
fact  it  was  not  erected  during  that  period.  At  a  meeting 
of  the  board  of  education  held  on  November  19,  1900,  the 
record  discloses  this  proceeding:  "Motion  by  Lochner 
and  Miller  that  the  architect,  Mr.  Davis,  be  hereby 
instructed  to  draw  plans  for  a  high  school  building  to  be 
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erected  on  the  lately  purchased  Hoctor  site.  Motion 
carried ;  seven  members  voting  aye,  Brennan  and  Roberts, 
no."  At  a  meeting  held  on  February  4,  1901,  the  record 
discloses  that  "Architect  Davis  submitted  plans  for  a  new 
high  school.  Motion  by  Lochner  and  I^tt  that  the  plans 
for  a  new  high  school  presented  by  Mr.  Davis  be  adopted. 
Motion  carried;  seven  members  voting  aye;  Brennan  and 
Roberts,  no."  The  board  allowed  and  paid  Mr.  Davis 
|1,900  in  fees  for  the  plans  so  adopted;  and  on  August  6, 
1903,  the  school  district  instituted  this  action  in  the  dis- 
trict court  to  recover  from  Davis  the  amount  of  fees 
paid  him  for  the  plans,  on  the  theory  that  the  services 
performed  were  within  the  terms  of  the  contract,  and  that, 
as  the  building  was  not  erected  during  his  term  and  the 
work  not  supervised  by  him,  the  money  was  improperly 
paid  and  the  school  district  was  entitled  to  recover. 
There  are  some  allegations  of  fraud  in  the  petition,  which 
were  denied  in  the  answer,  and  at  the  trial  no  evidence 
was  offered  in  support  of  such  allegations.  The  answer 
pleaded  a  contract  with  the  board  independent  of  the  one 
of  June  13,  1900,  the  performance'  of  the  contract  on  his 
part,  and  payments  thereon  to  the  amount  of  |1,900.  The 
reply  was  a  denial.  At  the  close  of  the  plaintiff's 
evidence,  the  court  directed  a  verdict  for  the  defendant, 
and  the  plaintiff  appeals. 

When  the  case  was  called  for  trial  in  the  district  court, 
plaintiff  filed  an  aflBdavit  for  a  continuance  because  of 
the  absence  of  two  witnesses.  The  affidavit  set  out  in 
detail  what  facts  it  was  expected  to  prove  by  the  absent 
witnesses,  and  the  absence  of  the  principal  counsel  for 
the  plaintiff  was  urged  as  another  reason  for  the  con- 
tinuance. The  defendant,  however,  admitted  that  the 
absent  witnesses,  if  present,  would  testify  to  the  facts  as 
stated  in  the  affidavit,  and  the  application  for  continuance 
was  denied.  The  record  discloses  that  these  affidavits 
were  read  in  evidence,  and  that  the  counsel,  on  account 
of  whose  absence  the  continuance  was  asked,  was  present 
and  participated  at  the  trial.    One  of  the  absent  witnesses 
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was  the  secretary  of  the  board  of  education,  and  it  is 
urged  with  considerable  force  that  his  presence  was 
especially  important  for  the  purpose  of  identifying  records 
and  papers  at  the  trial ;  however,  the  defendant  admitted 
the  identity  of  all  records  and  papers  offered  in  evidence, 
and  it  does  not  appear  that  the  plaintiff  was  in  any 
manner  prejudiced  on  account  of  the*  absence  of  witnesses. 
The  other  reasons  urged  for  a  reversal  of  the  judgment 
are  that  the  services  performed  in  preparing  the  plans 
were  performed  under  the  provisions  of  the  contract  of 
June  13,  and  that  the  defendant  was  not  entitled  to 
recover  extra  compensation  therefor;  and  if  they  were 
not  so  performed,  but  were  the  result  of  an  independent 
agreement,  that  such  agreement  was  void  because  of  the 
fact  that  the  amount  involved  exceeded  the  sum  of  |200 
and  the  contract  was  not  in  writing;  and,  third,  that  no 
appropriation  had  been  made  to  pay  for  the  plans  and 
the  board  of  education  was  without  authority  to  contract 
for  them.  It  would  be  unreasonable  to  hold  with  the 
plaintiff  on  its  first  contention.  So  far  as  the  record 
discloses,  the  entire  compensation  paid  the  defendant  for 
the  services  performed  within  the  terms  of  the  contract  of 
June  13,  during  the  period  of  the  contract,  was  the  sum 
of  |1,000.  If  the  construction  contended  for  by  the 
plaintiff  were  adopted,  then  the  defendant  might  have 
been  busily  engaged  on  behalf  of  the  plaintiff  preparing 
plans  and  specifications  during  the  entire  period  of  the 
contract,  without  ever  being  entitled  to  compensation 
thierefor,  because  it  would  be  necessary  that  he  should 
supervise  the  erection  or  repairing  of  the  buildings 
themselves  before  he  could  receive  compensation,  and  the 
compensation  would  then  be  based  on  the  cost  of  the 
repairs  or  the  new  buildings.  All  that  could  be  required 
of  the  architect  under  his  contract  for  the  year,  in  the 
matter  of  drawing  plans  and  specifications,  was  that  he 
should  prepare  plans  and  specifications  of  such  repairs 
or  new  buildings  as  he  would  be  called  upon  to  supervise, 
and  such  as  he  would  be  entitled  to  compensation  for.    It 
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is  the  duty  of  the  court  to  construe  the  contract  as  it  was 
understood  and  acted  upon  by  the  parties,  and  the  record 
leaves  no  room  for  question  that  the  parties  themselves 
understood  and  acted  upon  the  contract  for  the  plans 
and  specifications  as  an  independent  agreement. 

As  to  the  claim  that  the  contract,  if  an  independent 
one,  is  void  under  the  statute,  we  think  that  the  resolu- 
tion of  the  board  instructing  Mr.  Davis  to  prepare  the 
plans,  the  presentation  of  the  plans  at  a  later  date  to  the 
board  and  the  record  of  the  adoption  of  the  same,  and 
the  approval  and  the  allowance  of  bills  are  sufficient 
to  bring  the  contract  within  the  statute.  The  record  dis- 
closes that  at  the  close  of  the  fiscal  year  within  which 
the  services  were  performed  and  paid  for,  there  was  a 
balance  in  the  treasury  of  the  district  of  |9,318;  there 
were  ample  funds  available  to  pay  for  the  plans,  and  it 
was  entirely  competent  for  the  school  board,  as  a  prelim- 
inary step  to  the  submission  of  the  proposition  for  the 
erection  of  a  high  school  building  at  the  annual  meeting 
in  1901,  to  prepare  and  submit  plans. and  specifications 
for  the  proposed  building.  Fiske  v.  School  Diatrictj  58 
Neb.  163. 

We  find  no  error  in  the  record,  and  recommend  that 
the  judgment  be  affirmed- 

DuFFiB,  0.,  concurs. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Hazzard  p.  Stryker  v.  Michael  L.  Meaghbr  bt  au 

Feued  Mat  3,  1906.    No.  14,297. 

1.  86cti6n  IAxib:  Action:  Instruction.  In  an  action  to  establish  a 
controverted  section  line,  where  the  trial  is  condiicted  by  both 
parties  on  the  theory  that  the  corner  established  by  the  govern- 
ment surveyors  was  not  a  lost  comer,  it  is  not  error  to  charge 


VOL.76]  JANUARY  TERM,  1906.  617 


Stryker  t.  Meagher. 


the  Jury  that  they  are  to  determine  the  location  of  the  original 
boundary  line,  even  though  evidence  was  admitted  that  a  cor- 
ner had  been  established  by  the  county  surveyor  who  proceeded 
on  the  theory  that  the  original  comer  was  lost 

1  Adverse  Possession:  iNSTsuonoir.  It  is  not  error  to  charge  the 
Jury  that  the  title  to  land  becomes  complete  in  the  adverse  oo- 
cnpant  when  he  and  his  grantors  have  maintained  an  actual,  con- 
tinued, notorious  and  adverse  possession  thereof,  claiming  title 
to  the  same  against  all  persons,  for  ten  years. 

Errob  to  the  district  court  for  t)awson  county :  Bruno 
O,  HosTBTLBR,  JuDGE.    Reversed  with  directions* 

H.  M.  Sinclair  and  E.  A.  Cook/tov  plaintiff  in  errors 

Warrington  d  Stewart,  contra. 


h 


Jackson^  C. 

The  action  arose  out  of  a  controversy  over  the  boundary 
line  between  sections  15  and  22,  in  township  10  north  of 
range  19  west,  in  Dawson  county.  The  plaintiffs  are  the 
owners  of  the  south  half  of  section  15,  and  the  defend- 
ant owns  the  north  half  of  section  22.  The  controverted 
tract  is  triangular  in  form,  it  contains  45%  acres,  and 
extends  the  entire  length  of  the  section  line.  The  plaintiffs 
proceeded  by  ejectment..  The  defense  was  a  plea  of  title 
and  adverse  possession.  The  finding  of  the  jury  and  the 
judgment  of  the  court  were  favorable  to  the  plaintiffs' 
claim  as  to  the  true  location  of  the  section  line,  but 
favorable  to  defendant  on  his  claim  of  adverse  possession 
as  to  that  part  of  the  disputed  tract  lying  west  of  the 
quarter  section  line  extending  north  and  south  through 
section  16.  The  defendant  prosecutes  error,  and  urgently 
insists  that  the  verdict  and  judgment  are  not  supported 
by  the  evidence.  A  careful  examination  of  the  record  has 
convinced  us  that  the  findings  of  the  jury  ought  not  to  be 
disturbed  in  that  respect.  As  usual  in  such  cases  many 
witnesses  testified  in  behalf  of  either  party.  The  testi- 
mony is  direct  and  conflicting.    It  presented  for  determine 
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ation  a  question  of  fact  purely  withi^  the  province  of 
the  jury. 

Complaint  is  made  of  instruction  5,  wherein  the  court 
said :  "You  are  instructed  that  the  first  question  for  you 
to  decide  in  this  case  is  the  location  of  the  original  bound- 
ary line,  established  by  the  government  between  the 
respective  tracts  of  land  between  the  parties  to  this  liti- 
gation." It  is  said  that  this  instruction  is  erroneous 
because  of  the  fact  that  a  certain  witness  Beatty  testified 
to  having  established  a  section  corner  for  the  northeast 
quarter  of  section  22,  on  the  theory  that  the  comer  estab- 
lished by  the  government  could  not  be  found..  The  instruc- 
tion was,  without  doubt,  a  correct  statement  of  the  law. 
The  original  comers  and  boundary  lines  established  by 
the  government  surveyors  are  the  true  boundaries.  Beatty 
was  a  civil  engineer,  without  authority  to  change  the 
location  of  such  original  boundary  lines.  Furthermore, 
the  case  was  tried  by  both  parties  on  the  theory  that  none 
of  the  original  corners  were  lost,  and  the  instruction  was 
in  line  with  that  theory. 

Error  is  predicated  upon  the  giving  of  instructions  10 
and  12  of  the  charge.  The  complaint  about  these  instruc- 
tions arises  out  of  the  use  of  the  word  "title."  In  sub- 
stance the  charge  is  that  adverse  possession  must  be  based 
upon  a  claim  of  title,  and  it  is  said  that  this  in  effect 
took  from  the  jury  all  question  of  right  arising  under 
claim  of  adverse  possession.  The  contention  of  counsel 
for  plaintiffs  in  error  is  that  there  can  be  no  title  to  real 
estate  in  this  state  except  by  some  evidence  in  writing, 
as  a  deed  or  decree  of  court.  Title  is  defined  by  Bouvier 
as  "the  means  whereby  the  owner  of  lands  hath  the  just 
possession  of  his  property";  and  he  continues:  "The 
lowest  and  most  imperfect  degree  of  title  is  *  *  *  the 
mere  possession,  or  actual  occupation  of  the  estate,  with- 
out any  apparent  right  to  hold  or  continue  such  posses- 
sion; this  happens  when  one  man  disseises  another."  By 
Webster  it  is  defined  as  that  which  constitutes  a  just 
cause  of  exclusive  possession,  that  which  is  the  founda- 
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tion  of  ownership  of  property,  either  real  or  personal. 
He  also  defines  ownership  as  the  state  of  being  an  owner, 
the  right  to  own,  exclusive  right  of  possession,  legal  or 
just  claim  or  title,  proprietorship ;  so  that  claim  of  owner- 
ship, as  used  in  our  former  adjudications,  is  synonymous 
with  claim  of  title.  In  Lantry  v.  Parker,  37  Neb.  353,  it 
was  held  that  the  operation  of  the  statute  of  limitations 
is  to  vest  absolute  title  in  the  occupant  when  he  has  main- 
tained an  actual,  continued,  notorious  and  adverse  posses- 
sion under  claim  of  ownership  for  the  statutory  period, 
and  the  title  so  acquired  may  be  made  the  basis  of  aflfirm- 
ative  claim  for  relief,  as  well  as  it  may  be  interposed  as 
a  defense,  following  former  decisions  of  this  court  This 
rule  was  adhered  to  in  Twohig  v.  Learner,  48  Neb.  247. 

But,  whatever  merit  there  may  be  in  the  technical  defini- 
tion of  title  found  in  the  brief  of  plaintiffs  in  error,  the 
instruction  was  clearly  without  prejudice  to  the  defend- 
ant and  does  not  constitute  reversible  error,  because  under 
these  instructions  the  jury  found  for  the  defendant  on  his 
claim  of  adverse  possession  as  to  that  part  of  the  disputed 
tract  lying  west  of  the  quarter  section  line,  and  the  char- 
acter of  the  defendant's  title  to  the  northeast  quarter  of 
section  22  is  the  same  as  that  of  his  title  to  the  northwest 
quarter  of  that  section,  so  that  the  jury  was  neither  mis- 
led nor  confused  by  the  use  of  the  word  "title"  as  it  is 
found  in  the  instructions. 

By  instruction  15  the  court  instructed  the  jury  as  fol- 
lows :  "In  conclusion  you  are  instructed  that,  in  determin- 
ing the  issue  of  fact  in  this  case,  you  will  take  into  con- 
sideration all  the  evidence  bearing  upon  the  respective 
questions.  The  evidence  is  not  what  counsel  on  either  side 
stated  to  you  in  the  opening  statement  they  expected  the 
testimony  to  show ;  nor  what  they  have  stated  to  you  in  the 
course  of  the  argument,  or  to  the  court  in  your  presence; 
nor  is  it  what  I  may  have  stated  to  you  or  in  your  pres» 
ence  that  my  recollection  of  the  testimony  was.  The  open- 
ing statement  is  made  to  enable  you  to  better  undc^rstand 
the  testimony  as  it  is  offered ;  the  arguments  are  made  to 
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enable  you  in  reaching  a  proper  conclusion;  the  instruc- 
tions of  the  court  are  to  give  you  the  law  which  will  guide 
you  in  your  deliberations;  the  evidence  is  what  the  wit- 
nesses have  been  permitted  to  say  to  you  on  the  witness 
stand."  The  claim  of  error  in  this  instruction  is  based 
upon  the  contention  that  the  effect  was  to  exclude  from 
the  consideration  of  the  jury  the  testimony  of  certain  wit- 
nesses contained  in  depositions  read  in  evidence  on  behalf 
of  the  defendant,  and  all  documentary  evidence^  The  lan- 
guage employed  by  the  trial  court  is  incorrect  and  un- 
fortunate, but  the  error  does  not  seem  to  have  influenced 
the  jury.  The  objection,  if  well  taken,  would  have  ex- 
cluded documentary  evidence  offered  and  received  on  be- 
half of  the  plaintiflfs  to  establish  their  claim  of  title  put 
in  issue  by  a  denial,  and  the  finding  of  the  jury  could  be 
supported  upon  no  other  theory  than  the  one  that  docu- 
mentary evidence  was  considered  by  them. 

Upon  the  oral  argument  it  was  insisted  by  counsel  for 
plaintiffs  in  error  that  the  judgment  does  not  correspond 
with  the  verdict  of  the  jury,  in  that  it  gives  to  the  plaintiflfs 
a  somewhat  larger  tract  of  land  than  they  are  entitled  to 
under  the  verdict,  and  it  was  finally  conceded  by  counsel 
for  defendant  that  this  objection  was  well  taken,  and  for 
the  purpose  of  correcting  the  judgment  so  that  it  may  cor- 
respond with  the  verdict,  we  recommend  that  the  judg- 
ment of  the  district  court  be  reversed  and  the  cause  re- 
manded, with  instructions  to  enter  judgment  accordingly. 

Albert,  C,  concurs. 

r 

DuFFiB,  C,  not  sitting. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded,  with  instructions  to  enter  judgment 
conforming  to  the  verdict  of  the  jury. 

Judgment  acoobdinglt. 
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Modern  Woodmen  of  America  y.  Maggie  Talbot. 

FmcD  Mat  3,  1906.    No.  14,301 

L  InBiLrance  Certiileate:  Prohibited  Oocupatioits.  A  life  insurance 
certificate  issued  by  a  fraternal  benefit  society,  which  provides 
that  if  the  member  should  engage  in  an  occupation  prohibited  by 
the  by-laws  of  the  society  the  certificate  should  become  ipso  facto 
void  as  to  any  claim  on  account  of  the  death  of  the  member 
traceable  to  employment  in  such  hazardous  occupation,  does  not 
become  yoid  for  all  purposes  in  case  the  member  engages  in  a 
prohibited  occupation,  but  the  society  is  exempted  in  such  case 
from  all  liability  on  account  of  the  death  of  the  member  by  ac- 
cident directly  traceable  to  such  prohibited  employment,  and  the 
certificate  remains  in  full  force  except  as  te  the  hazards  of  such 
occupation. 

2.  Asseasments:  Estoppel.  The  society  is  not  estopped  from  insist- 
ing upon  its  exemption  from  liability  for  th<)  death  of  the  mem- 
ber, due  to  his  engaging  In  a  prohibited  occupation,  by  accepting 
his  dues  and  assessments,  with  knowledge  that  he  had  entered 
npotti  such  occupation. 

3. .  In  such  case  the  same  consideration  remained  for  the  pay- 
ment of  dues  and  assessments  as  would  hare  existed  had  the 
member  not  engaged  in  a  hazardous  and  prohibited  occupation. 


Error  to  the  district  court  for  Polk  county :  Arthur  J. 
EJVANS,  Judge.    Reversed. 

B.  D.  Smith  and  Talbot  &  Allen,  for  plaintiff  in  error. 
E.  E.  Sto/nton,  contra. 

jAOKSONy  C. 

On  January  24,  1900,  the  Modem  Woodmen  of  America 
issued  to  Charles  F.  Talbot  a  benefit  certificate  contain- 
ing a  contract  for  life  insurance  payable  to  Maggie  Talbot, 
mother  of  the  insured.  One  of  the  conditions  of  the  cer- 
tificate was:  "If  said  member  shall  enter  upon  or  follow 
any  of  the  employments  or  occupations  mentioned  in  sec- 
tion 14  of  the  by-laws  of  this  society  now  in  force,  or  as 
hereafter  amended,  this  certificate  shall,  so  far  as  the  same 
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is  intended  to  provide  for  the  payment  of  benefits,  become 
ipso  facto  null  and  void  as  to  any  claim  growing  out  of  or 
made  on  account  of  the  death  of  said  member  by  accident, 
directly  traceable  to  employment  in  such  hazardous  oc- 
cupation, or  from  any  disease  directly  traceable  thereto." 
Among  the  prohibited  occupations  mentioned  in  section 
14  of  the  by-laws  of  the  society  is  that  of  railroad  brake- 
man  on  all  trains,  except  passenger  trains  using  air  brakes 
only.  Talbot  died  on  the  7th  day  of  June,  1903,  and  prior 
to  his  death  had*  made  payment  of  all  dues  and  assessments 
maturing  during  his  lifetime.  His  mother,  as  beneficiary, 
brought  suit  on  the  policy,  and  recovered  judgment  for 
the  amount  of  insurance  contracted  for,  with  interest  and 
costs,  and  the  society  has  instituted  this  proceeding  to  re- 
reverse  the  judgment  so  obtained. 

The  defense  interposed  by  the  society  is  that  the  insured 
came  to  his  death  by  accident  while  employed  as  brakeman 
on  a  construction  train,  and  that  his  death  was  directly 
traceable  to  such  employment.  The  case  was  tried  upon  a 
stipulation  of  facts,  from  which  it  appears  that  at  the  time 
the  certificate  was  issued  the  insured  was  employed  as  a 
common  laborer ;  that  he  came  to  his  death  at  Promontory 
Point,  Utah,  on  the  line  of  the  Southern  Pacific  Railroad 
Company,  by  being  crushed  between  the  bumpers  of  two 
freight  cars  which  he  was  attempting  to  couple,  and  that 
he  was  at  that  time  engaged  in  performing  his  duties  as  a 
railway  brakeman  on  a  construction  train ;  that  his  death 
was  directly  traceable  to  his  employment  as  such  brake- 
man,  and  the  fact  that  he  was  so  employed  was  known  to 
the  clerk  of  the  camp  to  which  the  insured  belonged,  and 
while  so  employed  the  clerk,  knowing  the  character  of  his 
employment,  accepted  from  the  insured  dues  and  assess- 
ments payable  under  the  provisions  of  the  policy.  The 
correctness  of  the  judgment  depends  upon  the  construc- 
tion to  be  placed  upon  the  contract  of  insurance.  As  we 
view  the  contract,  it  did  not  become  void  by  reason  of  the 
insured  being  engaged  in  the  prohibited  employment  It 
was  in  full  force  and  effect  as  to  all  risk  which  the  society 
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assumed  by  its  contract  of  insurance,  and  had  the  insured 
met  his  death  while  so  engaged,  on  account  of  any  cause 
within  the  terms  of  the  contract,  the  contract  would  hare 
been  enforceable,  notwithstanding  his  employment  as  a 
railway  brakeman,  but  the  death  of  the  insured  on  ac- 
count of  any  cause  directly  traceable  to  a  prohibited  em- 
ployment is  one  of  the  risks  not  assumed  by  the  society. 
There  is  in  this  case  no  question  of  waiver  by  reason  of 
the  acceptance  of  dues  and  assessments  by  the  society,  the 
same  consideration  remained  for  the  payment  of  dues  and 
assessments  as  would  have  existed  had  the  insured  not 
engaged  in  a  hazardous  and  prohibited  employment.  Ahell 
V.  Modern  Woodmen  of  America,  96  Minn.  494,  105  N*  W. 
65. 

The  case  does  not  fall  within  the  rule  of  Modem  Wood- 
men of  America  v.  Lane,  62  Neb.  89,  or  Modem  Woodmen 
of  America  v.  Colman^  64  Neb.  162.     In  the  former  case 
the  rules  of  the  society  required  a  member  to  be  in  good 
standing  in  order  to  change  the  beneficiary  by  surrender 
of  certificate  and  the  issuance  of  a  new  one.    It  wag  held 
that,  where  the  representative  of  a  mutual  benefit  insur- 
ance company,  within  the  scope  of  his  authority,  accepts 
a  surrender  of  a  benefit  certificate  and  a  fee  for  the  issu- 
ance of  a  new  one,  with  knowledge  that  the  holder  of  the 
certificate  is  in  arrears  for  dues  or  assessments,  it  was  a 
recognition  of  the  continued  validity  of  Uie  certificate,  and 
was  a  waiver  of  the  forfeiture  as  a  matter  of  law.    In  the 
latter  case  the  policy  contained  the  provision:    "If,  after 
a  person  has  become  a  member  of  this  fraternity,  he  en- 
gages in  any  of  the  employments  or  occupations  enume- 
rated in  section  A,  division  1,  of  the  fundamental  laws, 
his  certificate  thereupon  shall  be  forfeited  by  such  act,  and 
the  same  shall  be  null  and  void.    Provided,  however,  that  a 
neighbor  may,  after  becoming  such  member,  without  in- 
validating his  certificate,  be  employed  as  railway  brake^ 
man,  engineer,  fireman    *    *    *    if  he  shall,  before  enter- 
ing upon  any  of  the  above  mentioned  occupations,  file  with 
the  head  clerk  a  written  waiver  of  any  liability  of  this 
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order  under  his  certificate  of  membership,  for  loss  or  death 
as  the  direct  result  of  his  being  engaged  in  such  pro- 
hibited occupation."  Fireman  on  a  locomotive  was  one  of 
the  prohibited  employments.  The  deceased  in  that  case 
waB  run  over  and  killed  by  an  engine  on  which  he  was  em- 
ployed as  fireman,  and  during  the  time  that  he  was  so 
employed  the  camp  clerk,  knowing  the  character  of  his 
employment,  accepted  assessments  and  dues  as  they  ma- 
tured, without  requiring  the  waiver  of  liability  provided 
for  by  the  contract,  and  it  was  held  that  the  acceptance 
of  the  assessments  and  dues  amounted  to  a  waiver  on  the 
part  of  the  association.  There,  however,  it  will  be  ob- 
served, the  provision  for  a  forfeiture  was  absolute  and 
covered  loss  by  death  from  any  cause,  and  while  the  as- 
sociation, with  knowledge  of  the  facts  constituting  the  for- 
feiture, might  properly  have  declined  to  receive  payment 
of  dues  and  assessments,  it  continued  to  receive  payment, 
and  by  so  doing  created  an  estoppel  to  deny  liability. 
Contracts  similar  in  effect  to  the  one  in  suit  are  uniformly 
held  to  be  legal  and  binding  upon  the  parties  who  choose 
to  enter  into  them,  and  in  the  absence  of  facts  constituting 
waiver  or  estoppel  are  always  enforced.  The  limitations 
as  to  prohibited  employment  established  by  the  term^  of 
the  contract  are  legitimate  and  proper  for  the  protection 
of  all  members  of  the  association,  and  should  in  all  proper 
cases  be  enforced. 

Under  the  admitted  facts,  the  judgment  of  the  district 
court  should  be  reversed  and  the  cause  remanded..  We  so 
recommend. 

Albert,  C,  concurs. 

DUFPIB,  C,  not  sitting. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded. 

Bbversbd. 
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St.  James  Orphan  Asylum  et  al.  y.  Chables  G.  Mo- 
Donald,  Administrator.  • 

FncD  Mat  S,  1906.    No.  14,315. 

Decedent's  Estate:  Attornkt's  Feib.  A  decedent's  estate  !&  properly 
chargeable  with  fees  paid  to  counsel  for  services  rendered  in  suc- 
cessfully defending:  the  will  against  attack,  and  this  rule  ordi- 
narily should  not  be  departed  from  in  a  case  where  the  contest 
is  instituted  by  the  person  named  in  the  will  as  executor,  and 
the  defense  is  conducted  by  counsel  employed  on  behalf  of  a 
legatee. 

Error  to  the  district  court  for  Douglas  county:  Wil- 
liam A.  Redick,  Judge.   Reversed. 

Smyth  d  Smith  and  John  G.  Cowin,  for  plaintiffs  in 
error. 

McDonald  d  Woodland  and  Henry  P.  Stoddarty  contra. 
Jackson,  C. 

The  plaintiffs  in  error  made  a  claim  against  the  estate 
of  Joseph  Creighton,  deceased,  for  attorney's  fees  on  ac- 
count of  services  performed  by  them  in  litigation  arising 
out  of  a  contest  of  Mr.  Creighton's  will.  Their  claim  was 
rejected  in  the  county  court  and  an  appeal  taken  to  the 
district  court,  where  their  petition  was  dismissed  on  gen- 
eral demurrer.  From  the  judgment  of  the  district  court 
dismissing  their  petition  they  prosecute  error. 

Briefly  stated  the  cause  of  action  set  out  in  the  petition 
is:  That  Joseph  Creighton  died  on  October  16, 1893,  leav- 
ing a  will.  Mary  B.  Shelby,  a  daughter,  was  his  only  heir 
at  law  and  was  named  as  executrix.  By  the  terms  of  the 
will  property  to  the  value  of  f  50,000  was  devised  to  the 
children  of  Mrs.  Shelby,  subject  to  a  charge  of  f  15  a  week 
for  the  support  of  the  testator's  sister-in-law,  and  prop- 
erty to  the  value  of  f  150,000  was  devised  to  the  Right 
Reverend  James  O'Connor,  Roman  Catholic  bishop  of 
Omaha,  in  trust  for  such  charity  as  he  might  designate,  an 
orphanage  preferred,  and  in  the  event  that  the  testator 

•Rehearing  allowed.    See  opinion,  p.  630,  poit. 
43 


626  NEBRASKA  BEPOBTS.  [Vou76 

8t  James  Orphan  Aajlum  r.  McDonald. 

should  survive  Bishop  O'Connor,  the  property  devised  to 
him  in  trust  should  go  to  his  successor  as  bishop  of 
Omaha;  the  property  so  devised  was  substantially  all  of 
his  estate.  Bishop  O'Connor  died  during  the  lifetime  of 
Mr.  Creighton  and  was  succeeded  by  Bight  Beverend 
Bichard  Scannell.  Mrs.  Shelby  refused  to  accept  the 
trust  of  executrix  under  the  will..  Bishop  Scannell  con- 
veyed the  trust  prpperty  left  to  him  under  the  terms  of  the 
will  to  the  St.  James  Orphan  Asylum.  Bishop  Scannell, 
in  conjunction  with  the  orphan  asylum,  submitted  Mr. 
Creighton's  will  to  the  county  court  for  probate,  and  in 
that  behalf  employed  the  plaintiff  Smyth  sa  an  attorney 
to  conduct  the  probate  proceedings.  Mrs.  Shelby  con- 
tested the  will  and  was  successful  in  the  county  court,  an 
appeal  was  taken  to  the  district  court,  where  after  three 
separate  trials  she  was  again  successful,  and  the  case  was 
then  appealed  to  the  supreme  court,  where  the  judgment 
of  the  district  court  was  reversed  and  the  cause  remanded. 
Another  trial  resulted  in  a  yerdict  favorable  to  the  valid- 
ity of  the  will,  which  upon  appeal  to  the  supreme  court 
was  affirmed.  In  the  meantime  Mrs.  Shelby  had  been  ap- 
pointed administratrix  of  her  father's  estate,  and  con- 
ducted the  administration  thereof  until  the  validity  of  the 
will  was  established  and  it  was  finally  admitted  to  pro- 
bate, when  Bichard  S.  Berlin  was  appointed  administrator 
with  the  will  annexed.  A  controversy  over  the  settlement 
of  the  accounts  of  Mrs.  Shelby  as  administratrix  resulted 
in  further  litigation,  conducted,  as  the  petition  alleges,  on 
behalf  of  the  orphan  asylum  by  Mr.  Smyth,  assisted  by  Mr. 
Cowin  who  became  associated  as  counsel  after  the  appeal 
to  the  district  court  from  the  order  of  the  county  court  re^ 
fusing  to  admit  the  will  to  probate.  This  litigation  re- 
sulted in  a  judgment  against  Mrs..  Shelby  for  something 
over  f  5,000,  which  was  paid.  Mr.  Berlin  died,  and  ChaSw 
G.  McDonald  succeeded  him  as  administrator.  A  guard- 
ian ad  litem  was  appointed  in  the  probate  proceedings 
for  the  beneficiaries  under  the  will  who  were  minors.  He 
filed  an  answer  in  behalf  of  his  wards  and  procured  one 
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expert  witness  to  testify  in  support  of  the  will.  No  other 
service  was  performed  by  him..  The  litigation  extended 
over  a  period  of  several  years,  and  Messrs.  Smyth  and 
Cowln  were  required  to  devote  a  large  amount  of  time  in 
the  preparation  and  conduct  thereof.  The  beneficiaries 
and  Messrs.  Berlin  and  McDonald,  as  administrators,  ac- 
cepted the  benefits  of  the  litigation  and  adopted  the  serv- 
ices of  the  plaintiffs  in  that  behalf. 

No  question  is^  raised  as  to  the  sufficiency  of  the  peti- 
tion,, if,  as  a  matter  of  law,  it  is  within  the  power  of  the 
court  to  require  the  payment  of  fees  to  counsel  for  the 
successful  litigant  out  of  the  funds  belonging  to  the  estate. 
The  matter  of  allowing  costs  and  attorney's  fees  to  an  un- 
successful litigant  in  a  proceeding  to  contest  a  will  has 
several  times  been  before  the  court    In  Mathis  v.  Pitman^ 

32  Neb.  191,  an  order  of  the  district  court  taxing  costs 
against  the  estate  was  affirmed.  In  Seehrock  v.  Fedatva, 

33  Neb.  413,  costs  and  fees  of  counsel  for  the  unsuccessful 
contestant  were  both  allowed  as  a  charge  against  the  es- 
tate. In  WcUlace  v.  Sheldon,  56  Neb.  55,  Mathis  v.  Pitman 
and  Seehrock  v.  Fedawa,  8upra,  were  expressly  overruled, 
and  it  was  held  that  the  courts  are  not  invested  with  the 
discretion  to  award  costs  and  attorney's  fees  to  an  unsuc- 
cessful contestant  of  a  will,  solely  for  the  reason  that  he 
undertook  the  contest  in  good  faith,  Mr.  Justice  Nobval 
dissenting.  In  Atkinson  v.  May^s  Estate,  57  Neb.  137,  thfe 
court  followed  its  holding  in  Wallace  v.  Sheldon,  supra, 
and  it  was  there  broadly  stated  that  ''the  estate  of  a  de- 
cedent is  not  liable  to  an  attorney  for  services  rendered  by^ 
him  for  and  at  the  request  of  a  legatee  under  decedent's 
will  in  a  contest  thereof. '*  In  that  case,  like  all  others 
determined  in  this  court,  the  question  was  one  of  the  al- 
lowance to  the  unsuccessful  litigant,  and  we  do  not  regard 
it  as  so  conclusive  of  the  case,  where  the  question  involved 
is  the  allowance  of  attorney's  fees  to  the  successful  liti- 
gant, as  to  preclude  further  investigation.  We  do  not 
doubt  the  power  of  the  court  to  allow  attorney's  fees  out 
of  the  estate  of  a  decedent  in  proper  cases  involving  the 
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contest  of  a  rnlh  Had  some  one  other  than  Mary  B. 
Shelby  instituted  the  contest  proceedings,  and  she,  as  ex- 
ecutrix, had  employed  counsel  to  defend  the  will  and  suc- 
ceeded in  the  conduct  of  the  defense  to  the  extent  of  secur- 
ing the  will  to  be  admitted  to  probate,  the  fees  of  her  coun- 
sel would  be  a  proper  charge  against  the  estate.  Mclntire 
V.  Mclntire,  192  U.  S.  116, 

It  is  urged  in  behalf  of  the  plaintiflPs  in  error  that  their 
position  is  the  same  as  though  they  had  been  employed  by 
the  executrix  to  defend  the  will.  This  claim  has  consider- 
able merit  In  the  case  of  Mclntire  v.  Mclntire^  supra, 
speaking  of  the  item  of  attorney's  fees,  it  is  said : 

"On  the  allowance  of  the  account  it  was  charged  against 
the  estate.  We  are  of  opinion  that  the  charge  was  proper. 
There  is  no  contest  over  the  amount  It  was  the  proper 
business  and  duty  of  the  administrator  to  defend  the  will, 
and  he  was  entitled  to  a  reasonable  allowance  for  what  he 
had  to  pay  in  doing  so.  The  only  just  alternative  would 
be  to  charge  counsel  fees  as  costs  against  the  losing  party, 
which  would  have  been  less  favorable  to  the  appellant. 
The  general  proposition  is  not  disputed,  but  it  is  said  that 
in  this  case  the  legatees  retained  the  counsel  and  therefore 
ought  to  pay  them.  The  other  legatees  as  well  as  the  ad- 
ministrator no  doubt  had  a  share  in  calling  the  counsel 
in.  But  that  did  not  matter.  The  services  were  services 
to  the  estate  in  maintaining  the  testator's  will,  they  were 
adopted  by  the  administrator,  and  the  usual  rule  must 
prevail." 

The  services  performed  by  counsel  in  resisting  the  con- 
test of  the  will,  and  the  results  obtained,  were  the  same 
as  they  would  have  been  had  they  been  performed  at  the 
solicitation  of  the  executor.'  The  estate  of  Joseph  Creigh- 
ton  was  left  in  trust  for  certain  purposes,  and  it  is  a  gen- 
eral principle  that  a  trust  estate  must  bear  the  expenses 
of  its  administration.  Stone  v.  Omaha  Fire  Ins.  Co.,  61 
Neb.  834.  In  that  case  counsel  was  consulted  and  finally 
employed  to  secure  the  appointment  of  a  receiver  for  an 
insolvent  corporation,     A  receiver  was  appointed,  who 
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afterwards  retained  the  services  of  the  same  counsel,  and 
it  was  held  that  he  was  entitled  to  compensation  out  of 
tiie  trust  fund,  not  only  for  his  services  as  attorney  for 
the  receiver,  but  for  services  performed  by  him  in  consul- 
tation and  securing  the  appointment  of  the  receiver.  The 
case  was  determined  upon  the  broad  principle  that^  where 
one  of  many  parties  having  a  common  interest  in  a  trust 
fund,  at  his  own  expense,  takes  proper  proceedings  to 
save  it  from  destruction  and  to  restore  it  to  the  purposes 
of  the  trust,  he  is  entitled  to  reimbursement  either  out  of 
the  fund  itself  or  by  proportionate  contributions  from 
those  who  accept  the  benefit  of  his  efforts.  Mr.  Com- 
missioner Bedowick,  the  present  chief  justice  of  this  court 
who  wrote  the  opinion  in  that  case,  cited  the  cases  of 
Mathis  V.  Pitman  and  Seebrock  v.  Fedawa,  supra,  as  sus- 
taining the  general  proposition,  recognizing  the  similarity 
of  principle  involved  in  those  cases  with  the  one  then  in 
hand.  The  case  presented  by  the  i>etition  is  one,  in  our 
judgment,  that  requires  an  equitable  apportionment  of  the 
costs  and  attorney's  fees.  In  the  brief  of  defendant  is  con- 
tained a  recital  of  certain  facts,  outside  the  record  of 
course,  but  worthy  of  notice  in  view  of  our  conclusion  that 
the  judgment  of  the  district  court  must  be  reversed.  They 
relate  to  the  depleted  condition  of  the  specific  devise  to 
the  children  of  Mrs.  Shelby,  owing  to  the  expensive  litiga- 
tion in  which  the  estate  ha6  been  involved,  including  com- 
pensation to  counsel  other  than  plaintiffs'  and  it  may  be 
that  when  all  the  facts  are  fully  disclosed  it  would  be 
found  inequitable  to  compel  a  contribution  on  the  part  of  • 
the  minor  litigants.  These,  however,  are  matters  proper 
for  consideration  upon  an  investigation  into  the  merits. 
The  case  before  us  is  determined  upon  the  record  as  it 
stands,  and  we  are  agreed  that  upon  that  record  the  judg- 
ment of  the  district  court  should  be  reversed  and  the  cause 
remanded  for  further  proceedings.    We  so  recommend. 


Albert,  0.,  concurs. 
DuFSTB,  C,  not  sitting. 
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By  the  Court:  For  the  reasons  stated  in  the  forgoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings* 

Bevebsbd. 

The  following  opinion  on  rehearing  was  filed  January 
5,  1907.  Former  judgment  treated  and  judgment  of  dis- 
trict court  affirmed: 

1.  Becendent'B  Estate:  Attobnet's  FSe.  The  estate  of  a  decedent  is  not 
ordinarily  liable  to  an  attorney  for  services  rendered  by  bim  for 
and  at  the  request  of  a  legatee  under  decedent's  will,  in  a  cflin- 
test  thereof.    Atkinson  v.  May's  Estate,  57  Neb.  137. 

8.    Former  opinion,  ante,  p.  625,  overruled. 

Barnes,  J. 

This  case  is  now  before  us  on  a  rehearing.  Our  former 
opinion  will  be  found  ante,  p.  625,  where  the  facts  in- 
volved in  this  controversy  are  stated.  By  referring  to  that 
statement  it  appears  that  by  the  will  of  the  late  Joseph 
Creighton  about  three-fourths  of  his  large  estate  was  given 
to  one  Bishop  O^Connor,  and  his  successors,  in  trust,  to 
establish  or  endow  an  orphanage;  that  by  a  conveyance  or 
assignment  made  by  one  Bishop  Scannell,  who  was  the  suc- 
cessor of  Bishop  O'Connor,  said  legacy  was  given  to  the 
St.  James  Orphan  Asylum.  By  the  terms  of  the  will  the 
daughter  of  the  deceased,  Mary  B.  Shelby,  who  was  his 
only  heir-at-law,  was  disinherited,  and  the  remainder  of  the 
estate  was  given  to  her  children.  She  was  named  as  ex- 
ecutrix of  the  will,  but  refused  to  act  in  that  capacity 
and  declined  to  have  the  will  probated.  The  St  James 
Orphan  Asylum  presented  the  will  for  probate..  Mrs. 
Shelby  contested,  and  was  successful  in  the  county  court. 
After  much  litigation,  however,  the  will  was  finally  ad- 
mitted to  probate,  and  one  Bichard  Berlin  became  the  ad- 
ministrator thereof,  but  was  later  on  succeeded  by  one 
Charles  Q.  McDonald.     The  St  James  Orphan  Asylum 
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employed  Mr.  Smyth  of  the  Omaha  bar  as  its  attorney  to 
establish  the  will,  and  secure  for  it  the  l^^cy  mentioned 
th^ein.  Daring  the  pendency  of  the  proceedings  Mr. 
Cowin  was  employed  to  assist  Mr.  Smyth  in  conducting 
the  litigation,  at  the  conclusion  of  which  they  filed  their 
claim  in  the  county  court  of  Douglas  county,  asking  for  an 
allowance  of  f 7,000  as  counsel  fees,  and  that  the  same  be 
made  a  charge  against  the  estate.  The  claim  was  resisted 
by  the  administrator,  and  was  disallowed  by  the  county 
court.  An  appeal  was  taken  to  the  district  court,  where  a 
demurrer  to  the  claimants'  petition  was  sustained  and 
their  action  witnessed.  They  thereupon  brought  the  ac- 
tion, by  appeal,  to  this  court,  and  in  our  former  opinion 
it  was  held  that  ^'a  decedent's  estate  is  properly  charge- 
able witii  fees  paid  to  counsel  for  services  rendered  in  suc- 
cessfully defending  the  will  against  attack,  and  this  rule 
ordinarily  should  not  be  departed  from  in  a  case  where 
the  contest  is  instituted  by  the  person  named  in  the  will 
as  executor,  and  the  defense  is  conducted  by  counsel  em- 
ployed on  behalf  of  a  legatee."  This  holding  seems  to  have 
been  based  on  the  decision  in  Mclntire  v.  Mclntire,  192 
U.  S.  116,  48  L.  ed.  369.  A  careful  examination  of  that 
case  inclines  us  to  the  belief  that  the  learned  commissioner 
who  wrote  our  former  opinion  misapprehended  the  nature 
and  scope  of  that  decision.  What  was  really  held  therein 
was  that  a  decedent's  estate  is  properly  charged  with 
counsel  fees  paid  to  counsel  for  services  rendered  for  an 
administrator  with  the  will  annexed  in  defending  the  will 
against  attack,  although  certain  of  the  legatees,  as  well  as 
the  administrator,  had  a  share  in  calling  in  such  counsel. 
That  this  rule  should  not  be  applied  to  a  case  where  the 
services  were  not  rendered  for  the  administrator  and  lega- 
tees jointly  seems  clear.  In  the  case  at  bar  the  services 
were  rendered  for  and  at  the  instance  and  retiuest  of  tl-3 
principal  legatee  under  the  will  and  against  the  executrix 
named  therein,  who  refused  to  accept  the  trust,  and  con- 
tested the  validity  of  the  will.  It  is  true  that  in  the  case  of 
Mathi9  V.  Pitman,  32  Neb.  191,  and  in  Seebrock  v.  Feda/wa, 
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33  Neb.  413,  29  Am.  St  Rep.  488,  counsel  fees  for  the 
unsnccessfnl  contestant  were  allowed  as  a  charge  against 
the  estate,  But  in  Wallace  v.  Sheldon,  56  Neb.  55,  both  of 
those  decisions  were  expressly  overruled,  and  it  was  hdd 
that  the  courts  are  not  invested  with  the  discretion  to 
award  attorneys'  fees  to  an  unsuccessful  contestant  of  a 
will  solely  for  the  reason  that  he  undertook  the  contest  in 
good  faith.  Later  on,  in  Atkinson  v.  May's  Estate,  57  Neb. 
137,  it  was  broadly  stated  that  "the  estate  of  a  decedent  is 
not  liable  to  an  attorney  for  services  rendwed  by  him  for, 
and  at  the  request  of  a  legatee  under  decedent's  will  in  a 
contest  thereof."  And  this  has  become  the  settled  law 
of  this  state  on  that  question.  Not  only  is  this  the  better 
rule,  but  it  is  supported  by  the  great  weight  of  authority 
in  this  country.  In  In  re  Donge^s  Estate,  103  Wis.  497, 
it  was  held  that  in  a  proceeding  for  the  construction  of  a 
will  counsel  fees,  except  those  of  an  executor,  are  not  tax- 
able as  costs  against  the  estate.  And  it  was  said  in  the 
opinion : 

"In  suits  for  construction  of  wills  it  is  proper  for  the 
executor,  whether  plaintiff  or  defendant,  to  employ 
counsel  to  the  end  that  the  questions  of  law  involved 
may  be  properly  brought  before  the  court  Whether  he 
should  employ  counsel  to  present  in  the  spirit  of  advocacy 
one  or  other  or  both  of  the  antagonistic  interests  which 
may  be  involved  by  the  construction,  will  often  be  a  ques- 
tion of  difficulty.  Too  often  the  counsel  employed  by  the 
executors  are  in  practical  effect  the  ardent  advocates  of 
one  side  of  a  controversy  between  individual  interests,  in 
which  the  executor,  as  such,  should  have  no  choice*  Obvi- 
ously, such  advocacy  should  not  be  compensated  out  of  the 
common  fund  if  its  opposition  is  not  to  be  also,  and  courts 
should  be  cautious  in  allowing  for  services  ostensibly 
rendered  to  executors,  but  in  spirit  and  effect  rendered 
to  one  of  the  opposing  interests,  which  should  bear  its  own 
expenses.  The  field  of  discretion  in  controlling  and  ap- ' 
proving  conduct  of  executors  and  trustees  is  a  broad  one, 
however,  and  the  court  in  each  case  must  be  guided  by  the 
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conditions  and  circumstances  there  present.  In  the  case 
at  bar,  in  this  court  at  least,  the  services  of  counsel  on 
both  sides  have  been  rendered,  not  to  the  executors,  but 
to  the  respective  claimants  upon  this  estate,  who  should 
each  bear  the  expense  therefor  which  he  has  incurred." 

It  must  be  conceded  that  there  is  no  statutory  authority 
in  this  state  for  the  allowance  of  the  claim  in  question 
against  the  estate.  But  it  is  argued  that  the  court  in  the 
exercise  of  its  general  equity  powers  may  treat  the  estate  as 
a  trust  fund  and  make  such  allowance.  This  contention 
was  denied  in  Estate  of  Cole,  102  Wis.  1,  where  the  follow- 
ing cases  were  cited  as  a  basis  for  that  opinion :  Rose  v. 
Rose  Bene f  cent  Ass'n,  28  N.  Y.  184;  Dovcning  r.  Marshall^ 
37  N.  Y.  380;  Devin  v.  Pat  chin,  26  N.  Y.  441 ;  Lee  v.  Lee,  39 
Barb.  (N.  Y.)  172.  Indeed,  it  seems  settled  by  the  weight 
of  authority  that  the  allowances  which  can  properly  be 
made  against  the  estate  in  such  cases  are  counsel  fees 
for  the  executor,  and  the  claim  for  what  is  known  as  tax- 
able costs,  or  in  other  words,  the  statutory  fees  incurred 
in  the  litigation.  It  seems  to  us  that  the  rule  announced 
in  Atkinson  v.  May's  Estate,  supra,  is  not  only  supported 
by  the  great  weight  of  authority,  but  is  a  most  just  and 
equitable  one.  In  the  case  at  bar  Mrs.  Shelby  certainly 
was  not  benefited  by  the  establishment  of  the  will  of  her 
deceased  father.  If  she  had  succeeded  in  defeating  it,  or 
if  there  had  been  no  will  at  all,  she  would  have  inherited 
the  whole  of  the  estate,  and  her  children,  at  her  decease, 
probably  would  have  received  it,  less  the  portion  expended 
during  her  lifetime.  So  it  seems  clear  that  the  proponent 
of  the  will,  the  St.  James  Orphan  Asylum,  was  the  party 
most  beneficially  interested  in  establishing  its  validity  and 
having  it  probated.  Through  the  efforts  of  the  claimants 
herein,  it  succeedcHl  in  obtaining  the  legacy  in  question, 
which  was,  as  before  stated,  about  three- fourths  of  the 
whole  estate.  To  tax  the  balance  of  the  estate  with  the 
payment  of  counsel  employed  by  the  proponent,  or  with 
any  portion  thereof,  would  seem  to  be  unjust  and  inequi- 
table, and  in  direct  opposition  to  the  rule  i.nnounced  in 


634   '      NEBRASKA  BEPORTS.      f  Vol.  76 

Michigan  Trust  Co.  t.  City  of  Bed  Cloud. 

the  case  last  above  mentioned.  So  we  are  of  the  opinion 
that  the  claim  in  question  should  not  be  made  a  charge 
upon  the  estate,  bnt  that  the  St  James  Orphan  A^lum, 
the  party  benefited  by  the  seryices  rendered  by  counsel, 
should  be  required  to  pay  such  claim  out  of  the  legacy 
which  it  secured  through  the  efforts  of  its  attorneys.  This 
evidently  was  the  view  of  the  matter  entertained  by  the 
district  court  and  this  meets  with  our  approval. 

For  the  foregoing  reasons,  our  former  judgment  19 
vacated  and  the  judgment  of  the  district  court  is  hereby 
aiBrmed« 

JUDGBiBNT  AOOOBDINOIiY. 


MiOHiQAN  Trust  Company,  Executor,  appellant,  y. 
City  of  Rbd  Cloud  bt  al.,  appbllbes. 

Fma)  Mat  8,  1906.    No.  14,474 

h  Trusts:  Suit  to  Bniobcb:  Joindke.  Where  different  persons  coBTey 
their  property  in  trust  for  the  purpose  of  securing  the  same 
debt,  it  is  not  a  misjoinder  of  causes  of  action  to  unite  them  all 
as  parties  in  a  single  action  for  the  purpose  of  enforcing  the  con- 
ditions of  the  trust. 

2.  Limitation  of  Actions.  A  debtor  in  an  action  instituted  in  his'own 
behalf  is  not  entitled  to  appeal  to  the  statute  of  limitations,  in 
an  action  to  reliere  his  property  from  a  trust  relation,  in  the 
absence  of  fraud,  unless  it  appears  that  the  conditions  of  the 
trust  have  be^  performed. 

Appeal  from  the  district  court  for  Webster  county :  Ed 
L.  Adams^  Judge.   Afflrmed. 

Tihbets,  Morey  d  Fuller,  for  appellant 

Bernard  McNeny,  J.  B,  Mercer  and  John  0.  Yeiser, 
contra. 
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Jackson,  C. 

It  is  not  our  purpose  to  enter  into  an  extended  state- 
ment of  the  facts  and  circumstances  involved  in  this  con- 
troveray.  They  are  detailed  at  length  in  former  opinions 
of  this  court.  Michigan  Trust  Co.  v.  City  of  Red  Cloud,  3 
Neb.  (Unof. )  722 ;  69  Neb.  585.  Briefly  stated,  in  1893,  the 
Farmers  &  Mei-chants  Banking  Company,  located  at  Red 
Cloud,  closed  its  doors,  and  for  the  purpose  of  liquidating 
its  indebtedness  entered  into  an  agreement  with  the  cred- 
itors for  one  year's  time  with  which  to  meet  their  de- 
mands. Certificates  of  indebtedness  were  issued,  payment 
of  which  was  gxmranteed  by  certain  of  the  officers  and 
stockholders  other  than  John  W.  Moon.  The  persons  who 
thus  pledged  their  personal  credit  conveyed  in  trust  real 
estate  owned  by  them  to  secure  payment.  John  W.  Moon, 
who  owned  f  10,000  of  the  stock  of  the  bank,  resided  in  the 
state  of  Michigan.  He  owned  real  estate  in  Red  Cloud, 
and,  joining  with  his  wife,  conveyed  this  real  estate  in 
trust  as  further  security  for  the  payment  of  the  bank's  in- 
del)t<'dness.  C.  W.  Kaley  was  named  as  trustee,  the  trust 
deeds  were  placed  in  the  hands  of  Charles  Weiner  to  be 
dc^livered  to  Kaley,  who  refused  to  accept  the  trust,  Weiner 
removed  from  Red  Cloud,  and  the  deeds  fell  into  the  pos- 
session of  Isidore  Freymark.  By  the  terms  of  the  trust  the 
property  of  the  bank  was  to  be  first  sold,  and  the  proceeds 
applied  to  the  payment  of  the  debts  of  the  bank;  second, 
the  property  of  those  officers  and  stockholders  other  than 
Moon,  and  lastly,  if  a  deficiency  existed,  Moon's  property 
was  to  be  sold  and  the  proceeds,  not  exceeding  the  sum  of 
110,000,  applied  to  the  satisfaction  of  the  debts  of  the  bank. 
The  City  of  Red  Cloud  was  a  creditor,  a  portion  of  its 
claim  has  never  been  paid,  the  unpaid  balance  was  re- 
duced to  judgment  against  the  bank  in  January,  1898, 
execution  was  issued  thereon  and  returned  unsatisfied  for 
want  of  property  upon  which  to  levy.  Thereupon  Moon 
commenced  an  action  in  the  district  court  against  Isidore 
Freymark  for  the  surrender  and  cancelation  of  the  deed. 
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The  City  of  Red  Cloud  intervened  in  that  action  for  the 
purpose  of  resisting  the  surrender  and  cancelation  of  the 
deed  and  having  the  trust  property  sold  and  applied  to 
the  satisfaction  of  its  judgment.  At  the  same  time  it  in- 
stituted an  independent  action  seeking  the  same  relief.  In 
the  meantime  Moon  died,  and  the  Michigan  Trust  Com- 
pany, as  executor  of  his  estate,  was  substituted  as  a  party 
to  the  action.  The  two  cases  were  consolidated,  and  all 
of  the  issues  involved  are  presented  in  the  consolidated 
action.  A  former  decree  was  reversed  in  this  court,  and 
before  the  second  trial,  agreeably  to  the  suggestion  in  our 
opinion,  69  Neb.  585,  additional  parties  were  brought  into 
the  case,  viz.,  those  claiming  to  own  the  title  to  real  estate 
formerly  owned  by  the  bank,  and  those  representing  the 
trust  property  conveyed  by  the  officers  and  stockholders 
of  the  bank  other  than  Moon.  The  second  trial  has  re- 
sulted in  a  decree  favorable  to  the  city  of  Red  Cloud, 
and  the  Michigan  Trust  Company,  as  executor  of  Moon's 
estate,  and  Robert  and  Mary  Damerell,  who  claim  title  to 
the  trust  property  conveyed  by  Moon,  appeaL 

The  decree  involves  property  formerly  owned  by  the 
bank  and  the  trust  property  conveyed  by  the  officers  and 
stockholders,  including  Moon,  and,  following  the  terms  of 
the  contract,  directs  that  the  property  involved  shall  be 
sold  in  the  following  order:  First,  the  property  of  the 
bank;  second,  the  trust  property  conveyed  by  the  officers 
and  stockholders  of  the  bank  other  than  Moon ;  and  lastly, 
if  a  deficiency  remain,  the  trust  property  conveyed  by 
Moon,  and  the  proceeds  applied  to  satisfy  the  demand 
of  the  city  of  Red  Cloud.  The  questions  involved  in  the 
appeal  of  the  trust  company  are  a  misjoinder  of  causes 
of  action,  a  defect  of  parties,  the  statute  of  limitation, 
laches,  and  the  pendency  of  another  action  for  the  collec- 
tion of  the  debt.  Many  assignments  are  made,  but  we 
think  all  are  included  under  those  headings. 

The  first  two  will  be  disposed  of  together.  It  is  said 
there  are  several  independent  and  distinct  causes  of  action 
set  out  in  the  bill  on  behalf  of  the  city,  because  the  city 
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seeks  in  this  action  to  foreclose  its  lien  on  property  owned 
by  the  bank,  the  separate  property  of  stockholders  of 
the  bank  other  than  Moon,  as  well  as  property  belonging 
to  Moon's  estate.  There  are  two  reasons  why  this  conten- 
tion should  not  be  sustained.  When  Moon  instituted  the 
action  to  procure  the  cancelation  and  surrender  of  the 
trust  deed  executed  by  him,  the  city  was  forced  to  take 
action  in  order  to  preserve  its  security.  It  did  so,  both 
by  intervention  and  independent  action,  the  proceeding 
was  equitable  in  its  nature,  and  the  court  having  acquired 
jurisdiction  should  retain  it  for  all  purposes.^  Further- 
more, all  of  the  property  involved  was  pledged  to  secure 
the  claim  of  the  city,  the  trust  created  should  be  enforced 
according  to  its  terms,  and  in  order  to  do  so  it  was  quite 
necessary  that  all  of  the  trust  property  should  be  before 
the  court  This  was  clearly  pointed  out  in  our  opinion, 
69  Neb.  685. 

Ab  to  the  plea  of  the  statute  of  limitations,  it  appears 
that  the  present  proceedings  were  instituted  less  than  two 
years  after  the  judgment  at  law  was  obtained,  besides 
this  action  was  originally  instituted  by  Moon  to  relieve 
his  property  from  the  terms  of  the  trust  That  the  in- 
debtedness of  the  bank  to  the  city  remains  in  part  unpaid 
is  beyond  controversy,  and  equity  will  not  relieve  his 
property  at  his  instance  from  the  lien  voluntarily  created, 
unless  it  appears  that  he  has  fulfilled  his  obligation  by 
payment  of  the  debt.  The  doctrine  of  laches  as  applied  to 
the  facts  in  this  case  was  fully  discussed  and  disposed  of 
in  3  Neb.  (Unof.)  722,  and  has  become  the  law  of  the 
case. 

It  is  disclosed  by  the  record  that  at  the  time  the 
amended  bill  was  filed  the  city  of  Red  Cloud  had  insti- 
tuted proceedings  to  subject  certain  property  formerly 
belonging  to  the  bank  to  the  payment  of  its  judgment 
against  the  bank,  and  that  action  was  pending  at  the  time 
the  amended  bill  was  filed,  and  it  is  alleged  that  such  pro- 
ceeding was  an  action  at  law  within  the  meaning  of  the 
statute,  and  was  a  bar  to  the  present  proceeding.    In  view 
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of  the  conclusion  already  reached  this  contention  is  with- 
out merit  The  property  of  the  bank  was  involved  in  the 
trust  agreement^  and  in  an  action  to  enforce  the  perform- 
ance of  a  trust  each  and  every  item  involved  therein 
became  a  proper  subject  matter  to  be  dealt  with  by  the 
court,  and  the  entire  matter  might  be  properly  disposed  of 
in  one  action.  The  issues  involved  were  by  the  amended 
petition  ingrafted  into  this  action,  and  we  think  properly. 

But  it  is  said  that  one  of  the  conditions  attached  to  the 
delivery  of  the  trust  deed  by  Moon  is  that  his  property 
should  not  be  sold  until  after  all  the  property  belonging 
to  the  bank  and  its  resident  stockholders,  and  that  the 
evidence  discloses  that  such  property  has  not  been  sold. 
That  provision  of  the  contract  has  been  observed  and  safe- 
guarded by  the  decree.  Again  it  is  said  that  the  guarantee 
by  John  W.  Moon  is  void  under  the  statute  of  frauds, 
the  contract  being  to  answer  for  the  debt  or  default  of 
another,  and  that  it  is  not  in  writing.  In  connection  with 
this  contention  it  is  urged  that  the  finding  by  the  court 
that  Moon  was  a  stockholder  in  the  Farmers  &  Merchants 
Banking  Company  to  the  amount  of  |10,000  is  unsup- 
ported by  the  evidence.  The  record  contains  an  admission 
that  Moon  was  a  stockholder  in  the  bank,  evidence  of  his 
declaration  that  he  had  secured  the  depositors  to  the  full 
extent  of  his  liability  as  a  stockholder,  and  the  direct 
evidence  of  George  O..  Yeiser  that  Moon  had  stock  in  the 
bank  to  the  extent  of  |10,000.  It  is  evident  to  the  writer 
that  the  purpose  of  Moon  was  to  secure  the  depositors 
to  the  extent  of  his  statutory  liability  as  a  stockholder, 
although  a  different  conclusion  seems  to  have  been  reached 
in  69  Neb.  585.  Upon  eitlier  theory,  however,  the  statute  of 
frauds  cannot  be  held  to  apply. 

Upon  the  appeal  of  the  Damerells  we  think  the  finding  of 
the  trial  court  that  they  are  not  innocent  purchasers  of  the 
Moon  property  is  amply  supported  by  the  evidence.  The  bill 
of  exceptions  in  this  case  contains  621  pages,  considerable 
of  that  space  is  devoted  to  the  recording  of  objections  and 
exceptions  necessary,  perhaps,  to  preserve  for  the  consider- 
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ation  of  this  court  the  questions  involved.  This  is  the 
fourth  time  the  case  has  been  the  occasion  of  consideration 
in  this  court,  and  there  should  somewhere  be  an  end  of 
the  litigation.  In  our  judgment  every  issue  has  been  fully 
and  fairly  met  by  the  trial  courts  and  rightfully  deter- 
mined under  the  law  and  the  facts. 

We  recommend  that  the  decree  be  affirmed. 

Ai^EBT,  G.y  concurs. 

By  the  Court: ,  For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  of  the  district  court  is 

Affirmed. 


N 


In  rb  William  A.  Simmons. 

r 

FnxD  Mat  17,  1906.    No.  14,472. 

XhobrlatMi:  GommttMent:  Pbocedube.  The  statute  proyiding  for  the 
commitment  of  inebriates  to  the  state  hospital  for  the  insane  re- 
qoires  that  an  application  "in  the  nature  of  an  information"  be 
filed  with  the  commissioners  of  insanity,  alleging  that  the  per- 
son in  whose  behalf  the  application  is  made  is  a  dipsomaniac  or 
inebriate  and  a  fit  subject  for  treatment  in  the  hospital.  There 
must  be  a  hearing  upon  the  information,  atid  a  finding  by  the 
commissioners  that  the  information  is  true.  A  commitment  with- 
ont  such  information  and  finding  is  void. 

Original  application  for  a  writ  of  habeas  corpus.  Writ 
allowed. 

Allen  ff.  Fisher,  for  relator. 

Norri8  Brown,  Attorney  General,  and  W.  T.  Thompson, 
contra. 

Sbdowigk,  C.  J. 

This  is  an  application  to  this  court,  in  its  original 
jurisdiction,  for  a  writ  of  habeas  corpus.    The  respondent, 


640  NEBRASKA  REPOBTS.  [Vol.  76 


In  re  Simmons. 


Dr.  James  L.  Greene,  is  superintendent  of  the  hospital 
for  the  insane  at  Lincoln,  Nebraska.    In  his  petition  the 
relator  alleges  that  he  is  restrained  of  his  liberty  by  the 
respondent  "upon  the  charge  that  he  was  a  person  who 
by  reason  of  his  habits  relative  to  the  use  of  intoxicating 
liquors  came  within  the  inhibition  of  an  act  of  the  legis- 
lature of  Nebraska  enacted,  signed  and  approved  on  April 
4,  1905,  whereby  are  conferred  powers  in  relation  to  dip- 
somaniacs, etc.,     ♦     ♦     ♦    and  that  he  is  now  deprived 
of  his  liberty  unlawfully  by  Dr.  J.  L.  Greene,  superinten- 
dent of  the  said  hospital.^'     The  respondent  filed  a  gen- 
eral demurrer  to  the  petition  of  the  relator.     With  the 
petition  there  was  filed  a  paper  purporting  to  be  the 
return  of  a  physician  to  the  commissioners  of  insanity  of 
Dawes  county  and  the  record  of  the  proceedings  of  the 
comnlissioners  therein;  and  attached  to  jthe  demurrer  is  a 
paper  purporting  to  be  a  copy  of  a  commitment  to  the  hos- 
pital for  the  insane.     This  paper  is  executed  by  C.  L. 
Freeman,  who  signs  himself  as  clerk,  and  shows  that  a 
seal  was  attached  to  the  original.    These  papers  were  re- 
ferred to  by  both  parties  in  their  briefs  and  also  upon  the 
argument,  and  will  therefore  be  treated  as  a  part  of  the 
showing  in  the  case.    From  the  paper  which  purports  to 
give  the  proceedings  of  the  commissioners  of  insanity  of 
Dawes  county,  it  appears  that  the  commissioners  examined 
four  or  five  witnesses  who  testified  "that  they  knew  him 
{the  relator)  to  be  an  habitual  excessive  user  of  alcoholic 
stimulants,  and  that  they  believed  it  was  impossible  for 
him  to  control  the  appetite  for  intoxicants.    Not  only  they, 
but    each    member    of   the   board   has    been    personally 
acquainted  with   the  patient   for   several   years,   knows 
that  it   is   practically   impossible   for   him   to   come   to 
town  without  getting  drunk  and  that  he  is  a  public  nuis- 
ance when  hfe  is  drunk."  Then  follows  a  statement  that 
"it  is  admitted  by  the  defense  that  the  above  facts  could 
be  established  by  a  great  number  of  winesses."    The  record 
then  states :    "The  board  finds  him  a  fit  subject  for  treat 
ment  for  the  liquor  habit  at  the  state  hospital  for  the  in- 
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sane,  and  imposes  a  sentence  of  two  years."  In  the  paj^er, 
which  purports  ta  be  the  clerk's  warrant  of  commitment, 
it  is  said  ''that  the  said  commissioners  find  William  A. 
Simmons  to  be  an  inebriate,  and  a  fit  subject  for  custody 
and  treatment  in  the  hospital.'' 

It  is  urged  that  this  statement  in  the  commitment  ought 
to  \te  taken  as  establishing  an  additional  finding  of  the 
commissioners,  but  we  think  that  it  cannot  be  so  regarded. 
The  statute  under  which  the  proceedings  were  brought 
provides:  "Applications  for  admission  of  such  i)er8on8 
to  the  hospital  must  be  made  in  writing  in  the  nature  of 
an  information,  ya*ified  by  affidavit;  such  information 
must  allege  that  the  person  in  whose  behalf  the  applicaticm 
is  made  is  believed  by  the  informant  to  be  a  dipsomaniac 
or  inebriate  or  addicted  to  the  excessive  use  of  morphii.e, 
cocaine  or  other  narcotic  drugs  and  a  fit  subject  for  treat- 
ment in  the  hospital."  Comp.  St  1905,  ch.  40,  sec.  64. 
And  in  section  66  it  is  provided :  "If,  upon  the  investiga- 
tion, the  commissioners  shall  find  the  infonnation  to 
be  true,  they  shall  impose  upon  the  person  in  whose 
behalf  the  application  is  made,  a  sentence  of  deten- 
tion in  the  hospital  until  the  patient  is  cured,  and 
not  exceeding  three  years."  It  is  also  provided  (section 
65) :  "The  commissioners  shall  hear  testimony  for  and 
against  such  application,  and  the  parties  may  be  repre- 
sented by  counsel  upon  the  hearing."  From  these 
provisions  of  the  statute  it  appears  that,  when  a  citizen 
is  charged  with  being  a  dipsomaniac  or  an  inebriate, 
there  must  be  a  trial  and  findings  of  fact,  and  there  must 
be,  of  course,  a  record  of  this  trial  and  of  these  findings, 
and  this  record  must  be  kept  with  sufficient  formality  to 
show  the  jurisdiction  of  the  commissioners  in  the  premises, 
and  also  to  show  the  action  that  was  taken  by  the  commis- 
sioners upon  the  complaint.  In  order  to  justify  the  commit- 
ment of  the  person  charged,  this  record  must  show  that 
from  the  evidence  the  commissioners  found  the  facts  to 
exist  that  would  require  such  commitment.  This  the  record 
before  us  fails  to  do.  There  is  no  finding  that  the  person 
44 
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charged  is  an  inebriate,  and  withont  such  finding  the  con- 
clnsion  of  the  commissioners  that  he  is  a  fit  subject  for 
treatment  in  the  hospital  is  wholly  unwarranted.  It- would 
seem  that  the  commissioners  have  overlooked  the  import- 
ance of  proceedings  under  which  a  citizen  is  to  be  deprived 
of  his  liberty,  and  have  failed  to  appreciate  the  great 
responsibility  that  is  placed  upon  them  by  the  statute  in 
question. 

The  manner  in  which  the  case  has  been  presented  here  is 
not  such  as  to  justify  us  in  discussing  and  passing  upon 
the  various  important  questions  that  were  with  more  or 
less  sincerity  presented  upon  the  argument.  We  do  not 
find  it  necessary  to  determine  in  this  proceeding  whether 
the  statute  in  question  is  unconstitutional,  or  whether,  if 
the  statute  is  constitutional,  the  party  charged  must  in 
some  stage  of  the  proceeding  be  allowed  a  trial  by  jury. 
It  is  said  that  the  same  proceedings  are  required  as  upon 
application  for  the  commitment  of  an  insane  person.  If 
this  is  granted,  the  question  would  remain  whether  upon 
an  application  for  the  commitment  of  a  person  charged 
with  being  insane  such  i)erson  can  be  wholly  deprived  of  the 
right  of  trial  by  jury.  Section  40,  ch.  40,  Comp.  St  1905, 
provides :  ^'AU  persons  confined  as  insane  shall  be  entitled 
to  the  benefit  of  the  writ  of  habeas  corpus,  and  the  question 
of  insanity  shall  be  decided  at  the  hearing.'^  I^i^K  before 
the  adoption  of  our  constitution  guaranteeing  the  right 
of  trial  by  jury,  that  right  existed  in  proceedings  of  tiiis 
nature:  "If  any  person  be,  or  shall  be,  untruly  found 
lunatic  *  *  *  be  it  enacted  ♦  ♦  ♦  that  every 
person  and  persons,  grieved  or  to  be  grieved  by  any  such 
office  or  inquisition,  shall  and  may  have  his  or  their  trav- 
erse to  the  same  immediately  or  after,  at  his  or  their 
pleasure,  and  proceed  to  trial  therein,  and  have  like  remedy 
and  advantage  as  in  other  cases  of  traverse  upon  untrue 
inquisitions  or  offices  founden."  2  Edw.  VI,  ch.  8,  sec.  6. 
In  some  jurisdictions  in  this  country  it  is  held  that  the 
court  may  exercise  a  discretion  in  the  matter  of  allowing 
a  traverse  of  the  inquisition  of  lunacy,  so  far  as  to  ascer- 
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tain  whether  the  person  charged  "is  really  desirous  of  a 
trayerse  and  has  mind  enongh  understandingly  to  make 
such  a  request  of  the  court" ;  but  exercising  such  a  discre- 
tion is  very  different  from  refusing  a  jury  trial  when  there 
is  reasonable  doubt  of  insanity.  How  far  such  suggestions 
should  be  considered  in  construing  this  new  statute  for 
the  detention  of  inebriates  has  not  been  seriously  discussed 
in  the  case  at  bar.  We  do  not  find  it  to  be  our  duty  to 
decide  them,  or  to  do  more  than  to  suggest  them  here. 
There  is  not  sufficient  substance  or  regularity  in  these 
proceedings  to  warrant  the  detention  of  the  relator. 
The  writ  is  allowed,  and  the  relator  discharged. 


Writ  allowed. 


SovEEBiGN  Camp,  Woodmen  op  the  World,  v.  Mabel  P. 

Ogden. 

•     Tiled  May  17,  1906.    No.  14,140. 

1.  BeiMAclal  Associations:  Assessments.    Where  the  constitutioti  and 

laws  of  a  fraternal-beneficiary  association  provide  that  the  mem- 
bers shall  pay  one  ^Lssessment  each  month,  unless  certain  desig- 
nated officers  determine  its  payment  unnecessary,  the  payment  of 
such  assessment,  when  called,  cannot  be  resisted  on  the  ground 
that  it  was  not  lawfully  made. 

2.  ■     ■       :  Action  on  Cebtificate:  Answer.    An  answer  in  an. action 

on  a  beneficiary  certificate,  which  sets  forth  the  delinquency  of 
the  member  in  the  payment  of  his  assessments,  the  constitution 
and  laws  of  the  association  which  expressly  declare  a  suspension 
of  membership  and  a  forfeiture  of  the  beneficiary  certificate  there- 
for,  together  with  the  proceedings  of  the  association  constituting 
a  valid  call  for  the  delinquent  assessment,  states  a  valid  defense 
to  such  action.  Chappie  v.  Bovereign  Camp,  W.  O.  W.,  64  Neb.  56, 
followed.  • 

Error  to  the  district  court  for  Douglas  county :    Lee  S. 
EsTELLEy  Judge.    Reversed. 

Brome  d  Burnett ^  for  plaintiff  in  error. 

Joel  W.  West,  contra. 
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Barnes,  J. 

On  the  9th  day  of  May,  1899,  the  Sovereifrn  Camp  of  the 
Woodmen  of  the  World,  a  fraternal-beneficiary  association 
organized  under  the  laws  of  this  state,  accepted  the  appli- 
cation of  Charles  Ogden,  then  residing  in  the  city  of 
Omaha,  to  become  a  member  of  said  association,  and  on 
said  day  issued  to  him  its  certain  beneficiary  certifi- 
cate by  which  it  was  provided  that  at  his  death  the  associa- 
tion would  pay  to  Mabel  P.  Ogden,  his  wife,  the  sum  of 
|2,000.  Said  Ogden  thereafter  became  a  member  of  Omaha 
Camp  No.  16  of  said  fraternity,  and  paid  all  of  the  dues, 
charges  and  assessments  required  to  continue  hinj  a  mem- 
ber thereof  in  good  standing  until  the  assessment  of  Nov. 
20, 1903,  which  he  failed  and  neglected  to  pay.  Thereafter, 
on  the  25th  day  of  January,  1904,  he  died  a  natural  death 
from  an  attack  of  apoplexy,  and  his  widow,  in  whose 
favor  the  beneficiary  certificate  above  mentioned  was 
issued,  commenced  an  action  in  the  distnict  court  for 
Douglas  county  to  recover  the  amount  alleged  to  be  due 
thereon.  Her  petition  was  in  the  usual  form,  and  was 
sufficient  in  substance  to  state  a  cause  of  action  against  the 
association.  It  was  alleged  therein,  among  other  things, 
that  at  the  time  of  his  death  her  husband,  Charles  Ogden, 
was  a  member  of  said  fraternity  in  good  standing,  and  had 
paid  all  of  the  dues,  charges  and  assessments  made  against 
him  by  said  association.  To  this  petition  the  association 
filed  its  answer,  by  which  the  allegation  ajbove  quoted  was 
denied,  and  it  was  affirmatively  alleged  that  at  the  time  of 
the  death  of  the  said  Charles  Ogden  he  had  been  and  was 
suspended  for  the  nonpayment  of  his  December,  1903, 
assessment.  The  answer  was  full  and  complete,  and  set 
forth  the  articles  of  incorporation,  the  constitution  and 
laws  of  the  association,  together  with  the  call  made  for  the 
delinquent  assessment.  It  appears  from  the  answer  that 
the  assessment  in  question  was  due  on  the  first  day  of  De- 
cember, 1903 ; jthat  payment  of  the  same  could  be  made  at 
any  time  before  the  first  day  of  January  thereafter;  that 
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such  payment  was  not  made,  and  the  assured  became  and 
was  suspended  by  operation  of  the  articles  of  incorpora- 
tion, constitution  and  by-laws  of  the  association,  and  was 
no  longer  entitled  to  participate  in  any  of  the  benefits  of 
the  fraternity.  To  this  answer  the  plaintiff  filed  a  general 
demurrer  which  was  sustained  by  the  court,  and  judgment 
was  thereupon  rendered  against  the  defendant  for  the 
amount  named  in  the  beneficiary  certificate.  From  that 
judgment  the  association  brings  the  case  to  this  court  by 
a  petition  in  error. 

It  is  contended  that  the  answer  states  a  perfect  defense 
to  the  plaintiff's  cause  of  action,  and  therefore  the  district 
court  erred  in  sustaining  the  demurrer  and  rendering  judg- 
ment against  the  association.  We  think  this  case  is  ruled 
by  Ckapple  v.  Sovereign  Camp,  W.  0.  W.,  64  Neb.  55.  The 
only  difference  between  the  facts  in  that  case  and  the  one 
at  bar  seems  to  be  that  there  the  member  was  delinquent 
in  the  payment  of  two  or  three  assessments,  while  in  the 
instant  case  he  was  delinquent  in  the  payment  of  but  ona 
In  that  case  it  was  held  that,  when  the  by-laws  of  such  an 
association  expressly  declare  that  the  fact  of  delinquency 
in  the  payment  of  an  assessment  shall  work  a  forfeiture 
.  of  membership,  no  action  of  the  camp  is  required  to 
suspend  such  a  member,  and  that  he  loses  all  his  rights  to 
the  benefits  of  the  fraternity  by  such  delinquency. 

It  is  contended  by  the  defendant  in  error  that  the  delin- 
quent assessment  of  November  20,  1903,  was  not  lawfully 
made,  therefore  Ogden  could  not  be  suspended  for  its  non- 
payment. The  argument  is  that  the  assessment  in  ques- 
tion appears  to  have  been  made  by  the  sovereign  com- 
mander and  the  chairman  of  the  finance  committee,  and  not 
by  the  sovereign  camp  or  the  board  of  directors,  when  such 
camp  was  not  in  session.  Section  56  of  the  constitution 
and  the  laws  of  the  association  set  forth  in  its  answer 
provides,  in  substance,  that  in  order  to  pay  death  losses, 
disability  benefits,  monument  obligations  and  emergency 
fund,  and  sovereign  camp  general  fund  dues,  every  appli- 
cant admitted  to  membership  prior  to  September  1,  1901, 
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is  required  to  pay  assessments  upon  their  ages  respectively 
when  becoming  members  of  the  order,  except  as  otherwise 
provided  by  sections  43  and  67  of  said  constitution  and 
laws,  and  that  at  the  age  of  42  years  (the  age  of  the  said 
Ogden)  the  rate  of  assessment  on  a  f 2,000  certificate  is 
11.95.    It  is  provided' by  section  108  of  said  laws:    "On  or 
about  the  20th  day  of  each  month  the  sovereign  com- 
mander and  chairman  of  the  sovereign  finance  committee 
shall  determine  the  number  of  assessments,  if  any,  necessary 
to  provide  for  the  payment  of  death  benefits,  monuments, 
and  total  disability  claims,  and  shall  so  notify  the  sov- 
ereign clerk."  It  is  further  provided  by  section  109 :  "Every 
member  of  the  order  shall  pay  to  the  clerk  of  his  camp 
each  month  one  assessment  payment  as  required  in  section 
56,  which  shall  be  credited  to  a  fund  known  as  the  sov- 
ereign camp  fund,  and  he  shall  also  pay  such  camp  dues 
as  may  be  required  by  the  laws  of  his  camp.    He  shall  pay 
any  additional  assessments  for  the  sovereign  camp  fund 
and  camp  dues,  or  either,  which  may  be  legally  called.    If 
he  fails  to  make  any  such  payments  on  or  before  the  first 
day  of  the  month  following  he  shall  stand  suspended,  and 
during  such  suspension  his  beneficiary  certificate  shall  be 
void."  It  is  further  provided  that  a  member  suspended 
for  nonpayment  of  assessments  or  dues  is  not  entitled  to 
'  any  of  the  benefits  of  the  order.    Construing  all  of  the  pro- 
visions of  the  constitution  and  laws  together,  it  seems  clear 
that  each  member  of  the  association  was  required  to  pay 
at  least  one  assessment  each  month,  unless  he  should  be 
notified  that  the  sovereign  commander  and  the  chairman 
of  the  finance  committee  had  determined  that  the  pay- 
ment of  such  assessment  w^as  unnecessary ;  and  it  was  the 
duty  of  the  deceased  to  pay  his  December  assessment, 
amounting  to  f  1.95,  as  above  stated.    It  also  appears  that 
the  assessment  in  question  was  not  made  or  called  by  the 
sovereign  commander  and  the  chairman  of  the  finance 
committee,  but  was  provided  for  by  the  constitution  and 
laws  of  the  association.    It  was  a  standing  monthly  assess- 
ment which  was  to  be  paid  by  each  member  of  the  associa- 
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tion,  unless  he  should  be  notified  that  the  officers  above 
named  had  determined  such  payment  unnecessary.  It  may 
be  further  said  that,  if  it  were  the  fact  that  the  assess- 
ment in  question  had  been  called  by  those  officers  instead 
of  the  sovereign  commander  or  the  board  of  directors,  still 
if  would  have  been  valid  under  the  rule  announced  in 
Chappie  V.  Sovereign  Camp,  W.  0.  W.,  supra.  For  it  was 
there  held  that  the  empowering  of  two  designated  officers 
of  the  society  to  make  an  assessment  on  a  certain  day 
in  each  calendar  month,  and  requiring  the  clerk  of  the 
superior  branch  of  the  order  to  immediately  give  notice 
of  the  making  of  the  same  to  the  clerks  of  the  inferior 
associations,  is  a  sufficient  compliance  with  the  laws  of 
the  association  to  uphold  the  assessment.  It  is  alleged 
in  the  answer  that  on  the  20th  day  of  November,  1903,  the 
sovereign  commander  and  the  secretary  of  finance  of  the 
association  determined  that  the  payment  of  the  assessment 
in  question  would  be  necessary ;  and  it  is  not  claimed  tiiat 
the  deceased  was  entitled  to  have  notice  of  that  fact,  or 
that  he  was  without  such  notice.  When  he  failed  to  pay 
his  assessment  at  some  time  during  the  month  of  Decem- 
ber, 1903,  as  alleged  in  the  answer,  he  became  suspended 
by  operation  of  the  laws  of  the  association  of  which  he  was 
a  member  and  by  which  he  was  bound.  And  he  was  not 
thereafter  entitled  to  share  in  any  of  the  benefits  of  the 
association.  It  appears  that  Ogden  died  while  so  suspended 
and  such  facts  constitute  a  complete  defense  to  an  action 
on  his  beneficiary  certificate,  and  the  demurrer  to  the 
answer  should  have  been  overruled. 

Therefore  the  judgment  of  the  district  court  is  reversed 
and  the  cause  is  remanded  for  further  proceedings  ac- 
cording to  law. 

Bbvbbsed. 
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Bbetha  Getzschmann  et  al.,  appellants,  V,  Board  oi^ 
County  Commissionbes  of  Douglas  County  bt  al., 
appellees. 

PiMD  Mat  17,  1906.    No.  14,037. 

Taxation:  Deunquent  Tax  List:  Pubucation:  Injunction.  Section 
196,  art.  I,  ch.  77,  Gomp.  St  1905,  after  providing  for  the  publi- 
cation of  the  delinquent  tax  list  in  a  txewspaper  published  and  of 
general  circulation  in  the  county,  to  be  designated  by  the  county 
board,  contains  the  further  provision  that  "if  there  be  published 
in  said  county  newspapers  printed  in  the  German,  Swedish  or 
Bohemian  languages,  having  been  regularly  published  in  said 
county  for  ten  successive  years  or  more,  and  having  a  daily,  semi- 
weekly  or  weekly  circulation  among  regular,  bona  fide  subscribers 
of  fifteen  hundred  copies  or  more,  the  said  notice  shall  also  be 
published  in  a  newspaper  in  each  of  said  languages,  to  be  desig- 
nated by  the  board  of  county  commissioners."  Held,  That  where 
the  evidence  shows  that  a  hearing  was  had  before  the  county  board 
as  to  the  qualifications  of  certain  rival  newspapers  and  that  there 
was  an  actual  controversy  upon  good  grounds  as  to  whether  cer- 
tain papers  possessed  the  necessary  requirements,  and  the  board 
acted  upon  conflicting  evidence  in  good  faith  in  designating  the 
newspapers,  a  court  of  equity  will  not  interfere  by  injunction  to 
restrain  or  control  its  action. 

Appeal  from  the  district  court  for  Douglas  county: 
Abraham  L.  Sutton,  Judge.    Affirmed. 

Charles  W.  Ealler,  for  appellants. 

James  P.  English^  Frank  L.  Weaver,  W.  W.  Slahaugh 
and  Frank  A.  Shotwell,  contra. 

} 
Letton,  J. 

This  action  was  brought  by  the  plaintiff  Getzschmann, 
who  is  the  owner  and  publisher  of  a  weekly  newspaper, 
named  the  "Nebraska  Tribune,"  printed  in  the  German 
language  in  Douglas  county,  and  by  the  Pokrok  Publishing 
Company,  which  is  the  owner  and  publisher  of  a  weekly 
newspaper  named  the  "Pokrok  Zapadu,*'  pi»inted  in  the 
Bohemian  language  in  the  same  county,  to  enjoin  the  de- 
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fendant  county  board  from  entering  into  a  contract  with 
the  defendants  Simmons  and  the  National  Printing  Com- 
pany, owners  respectively  of  the  "German  Westliche 
Presse/*  a  weekly  newspaper  printed  in  the  German 
language,  and  the  "Osveta  Americka,"  a  weekly  newspaper 
printed  in  the  Bohemian  language,  both  published  in  that 
county,  for  the  publication  of  the  delinquent  tax  list  in 
said  papers,  or  from  paying  the  defendants  any  sum  for  the 
publication  thereof,  and  to  restrain  the  defendant  county 
treasurer  of  Douglas  county  from  delivering  the  delin- 
quent tax  list  to  either  of  these  papers  for  publication. 
The  district  court  denied  the  relief  prayed,  and  the  plain- 
tiffs bring  the  case  here  on  appeal. 

1,  Section  196,  art.  I,  ch.  77,  Comp.  St.  1905  (Ann.  St 
seCv  10595),  providing  for  the  publication  of  the  delinquent 
tax  Ijst,  is  as  follows :  "The  county  treasurer  shall  cause 
said  list  and  accompanying  notice  to  be  published  once  a 
week  for  three  consecutive  weeks  prior  to  the  date  of  sale, 
commencing  the  first  week  in  October,  in  a  newspaper 
published  in  said  county  having  a  general  circulation 
therein,  which  newspaper  shall  be  designated  by  the  county 
board,  and  if  there  be  published  in  said  county  newspapers 
printed  in  the  German,  Swedish  or  Bohemian  languages, 
having  been  regularly  published  in  said  county  for  ten 
successive  years  or  more,  and  having  a  daily,  semi-weekly 
or  weekly  circulation  among  regular,  bona  fide  subscribers 
of  fifteen  hundred  copies  or  more,  the  said  notice  shall 
also  be  published  in  a  newspaper  in  each  of  said 
languages  to  be  designated  by  the  board  of  county 
commissioners;  Provided,  however,  that  if  the  total 
cost  of  su^h  publication  in  all  of  said  newspapers 
shall  exceed  the  total  amount  herein  provided  to  be 
taxed  against  the  lands  and  lots  so  advertised,  then 
the  said  publication  shall  be  made  only  in  the  said  news- 
paper printed  in  the  English  language,  and  shall  also  cause 
to  be  posted  up  in  some  conspicuous  place  in  his  office, 
a  copy  of  said  list  and  notice.  The  treasurer  shall  add  to 
each  description  of  lands  so  advertised,  other  than  town 
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lots,  the  sum  of  twenty  cents,  and  for  each  town  lot  the 
sum  of  ten  cents,  to  defray  the  expenses  of  advertising, 
which  sum  shall  be  added  to  the  amount  due  on  said  land 
or  town  lot  for  taxes  and  collected  in  the  same  manner  as 
taxes/' 

The  plaintiff's  contention  is  that  the  respective  news- 
papers belonging  to  them  are  the  only  newspapers  in 
Douglas  county  which  comply  with  the  requirements  of 
the  law,  and  that  the  county  board  was  without  power  or 
jurisdiction  to  designate  the  newspapers  owned  by  the  de- 
fendants as  proper  papers  in  which  to  publish  the  delin- 
quent tax  list.  Each  of  the  four  papers  mentioned  made 
application  to  the  county  board  to  be  designated  by  such 
body  as  one  of  the  papers  in  which  the  delinquent  tax 
list  of  the  county  should  be  published.  The  plaintiffs' 
application  was  denied  and  the  papers  owned  by  the 
defendants  were  selected.  The  plaintiffs  contend  thai  the 
power  of  the  county  board  to  designate  papei's  printed  in 
a  fweign  language  to  publish  the  tax  list  is  limited  to 
such  |LS  have  been  regularly  published  in  the  county  for 
ten  successive  years  or  more,  and  that  it  does  not  appear 
that  the  papers  designated  by  the  board  had  been  pub- 
lished for  that  period.  It  appears  from  the  evidence  that 
at  the  time  the  newspapers  were  selected  by  the  county 
board  a^  hearing  was  had  as  to  whether  or  not  the  desig- 
nated papers  complied  with  the  statutory  requirements, 
and  that  there  was  a  conflict  of  testimony  upon  that 
point  The  successful  applicants  maintained  that  their 
papers  were  continuations  of  papers  which  had  been  pub- 
lished under  other  names  successively  for  the  period 
required,  though  it  was  admitted  that  they  had  not  been 
published  for  the  requisite  length  of  time  by  the  same 
name  under  which  they  now  appeared.  However,  the  evi- 
dence before  the  board  not  being  preserved,  it  is  impossible 
to  tell  exactly  how  much  evidence  was  produced.  Suffi- 
cient of  the  evidence  presented  to  the  board  appears  in 
the  case,  however,  to  show  that  there  was  an  actual  con- 
troversy upon  good  grounds  as. to  the  mooted  question. 
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It  may  be  questioned  whether,  if  the  same  evidence  had 
been  submitted  to  a  jury  or  to  this  court  in  the  first 
instance,  the  same  conclusion  would  have  been  reached  as 
that  which  the  board  adopted,  but,  upon  the  whole,  it  ap- 
pears that  there  was  evidence  enough  before  the  board  to 
justify  its  finding  that  the  papers  selected  fulfilled  the 
statutory  requirements,  even- though  the  papers  had  not 
always  been  published  independently  or  under  the  same 
names  for  the  statutory  period.  It  would  seem,  therefore, 
that  the  board  acted  in  good  faith  in  considering  that  the 
designated  papers  complied  with  the  statutory  require- 
ments. In  the  exercise  of  the  power  reposed  in  the  board 
to  determine  whether  the  papers  seeking  to  publish  the 
tax  list  fell  within  the  class  which  are  eligible  under  the 
statute,  infallibility  of  judgment  is  never  expect^ed  nor 
required.  The  most  that  can  be  required  is  that  it  act 
in  good  faith,  and  not  in  an  unwarranted  and  arbitrary 
manner  and  without  regard  to  the  evidence  before  it  If 
it  had  been  shown  that  the  commissioners  were  proceeding 
under  a  mere  pretense  of  right,  or  wilfully  in  violation  of 
the  statute,  a  different  case  would  be  presented.  In  such 
case  a  court  would  interfere  to  restrain  the  plain  violation 
of  law.  The  district  court  found  specially  that  the  papers 
owned  by  the  defendants  had  both  been  in  existence  for  a 
period  of  ten  years  prior  to  the  5th  day  of  September, 
1903,  and  generally  upon  the  other  issues  for  the  defend- 
ants. There  is.  sufficient  evidence  to  support  the  finding, 
and  hence  sufficient  to  justify  the  action  of  the  county 
board.* 
The  judgment  of  the  district  court  is 

Affirmed. 
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Sarah  M.  Pbtbeson  v.  Estate  op  John  H.  Bauer  et  au* 

FnxD  May  17.  1906.    No.  14.312, 

1,  TeBtamentary  Bequest:  Bvidence.  An  alleged  oral  contract  to 
adopt  a  child  of  a  stranger  and  to  make  a  testamentary  bequest  of 
an  aliquot  share  of  (me's  estate  in  his  behalf,  at  the  expense  of 
children  of  the  blood,  or  to  make  him  a  joint  and  equal  heir  with, 
such  children,  must  be  established  by  clear  and  satisfactory  erl- 
dence. 


2. :  Remedy.    A  proceeding  to  ^force  such  an  alleged  contract 

is  in  substance  a  suit  for  specific  performance,  which  is  not  11  ti- 
gable  in  the  ordinary  course  of  probate  Jurisdiction  or  in  an 
action  at  law,  but  in  proceedings  in  equity. 

S.  Trial:  Review.  In  the  trial  of  such  a  suit  the  functions  of  a  jury, 
if  one  is  called,  are  advisory  only,  and  the  court  cannpt  commit 
reversible  error  in  the  giving  or  refusal  of  instructions. 

4.  Trial  to  Court.  The  prosecution  of  such  a  claim  is  an  appeal  to  the 
conscience  of  the  trial  Judge,  who  should  admit  in  evidence  every 
matter  having  a  fairly  ascertainable  tendency  to  enlighten  his 
understanding  as  to  the  situation  and  circumstances  of  the  par- 
ties. 

Error  to  the  district  court  for  Cass  county :  Paul"  Jbs- 
SEN,  Judge.    Reversed. 

P.  A.  Wells  and  Fawcett  d  Abbott,  for  plaintiff  in  error. 

Jesse  L.  Root  and  Jesse  B.  Strode,  contra. 

Ames,  C. 

John  H.  Bauer,  a  resident  of  Cass  county  in  this  state, 
died  in  said  county  in  June,  1903,  leaving  a  will,  after- 
wards duly  admitted  to  probate,  by  which  he  bequeathed 
all  his  personalty  to  his  son  John  Albert,  and  devised  to 
him  all  his  real  estate  for  life,  remainder  in  fee  to  his 
issue.  Afterwards,  during  the  progress  of  administration, 
there  was  filed  in  the  county  court  a  claim  of  which  the 
following  is  a  copy:     "That  the  said  estate  of  John  H. 

♦  Rehearing  allowed.    See  opinion,  p.  661,  post 
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Bauer,  deceased,  is  indebted  to  Sarah  Matilda  Peterson 
for  20  years'  labor  performed  for  and  services  rendered 
to  John  H.  Bauer,  deceased,-  during  his  lifetime,  at  the 
instance  and  request  of  said  John  H.  Bauer,  deceased,  in 
the  sum  of  f 9,000,  for  which  services  the  said  John  H^ 
Bauer,  deceased,  on  or  about  February,  1872,  orally  prom- 
ised and  agreed  to  pay  plaintiff  by  devise  or  bequest  in  his 
last  will  and  testament,  and  which  payinent  said  John  H. 
Bauer  agreed  should  amount  to  and  be  not  less  than  a  sum 
equal  to  the  value  of  one-half  of  the  entire  estate  which  he 
might  leave  at  his  death;  said  deceased  having  failed  to 
provide  for  the  payment  of  said  claim  in  his  will,  and  the 
value  of  the  estate  of  said  John  H.  Bauer  at  the  time  of  his 
death  being  the  sum  of  f  18,000,  there  is  now  due  and  owing 
to  said  Sarah  Matilda  Peterson  from  the  estate  of  John 
H.  Bauer,  deceased,  for  such  labor  and  services,  the  said 
sum  of  J9,000;  no  part  of  which  has  been  paid.  Wherefore, 
plaintiff  prays  judgment  against  the  defendant  for  said 
sum  of  J9,000,  together  with  interest  thereon  from  the 
29th  day  of  June,  1903,  and  for  costs."  The  agreement 
thus  set  forth,  if  it  existed,  was  undoubtedly  testamentary 
in  its  character.  Teske  v.  Dittbemer,  65  Neb.  167,  70  Neb. 
544..  The  county  court  allowed  the  claim  for  an  amount 
approximating  f  6,000,  and  the  administrator  appealed  to 
the  district  court,  where  issues  were  made  up,  and  the 
result  of  a  trial  to  the  court  and  a  jury  was  a  verdict  and 
judgment  for  the  defense,  from  which  the  plaintiff  prose- 
cutes error  in  this  court,  alleging  certain  errors  in 
instructions  and  in  the  exclusion  of  evidence  offered  in 
her  behalf.  Our  attention  is,  however,  not  called  to  suffi- 
cient competent  evidence  in  the  record  tending  to  prove 
the  making  of  any  such  agreement  as  is  set  forth  in  the 
petition  by  or  on  behalf  of  the  plaintiff  with  the  deceased. 
In  1872  the  father  of  the  plaintiff  was  a  widower  resid- 
ing in  Cass  county,  and  the  father  also  of  a  large  family 
of  children,  among  whom  was  a  daughter  named  Mary, 
who  has  since  married,  and  who  is  the  principal  witness 
for  the  plaintiff.    In  fact  she  is  the  only  witness  for  the 
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plaintiff  who  assumes  tx>  testify  with  any  distinctness  as 
to  what  occurred  or  what  conversation  was  had  between 
her  father  and  the  deceased,  at  the  time  alleged  in  the 
petition,  concerning  the  custody  by  the  latter  of  the  plain- 
tiff, who  was  then  a  child  seven  years  of  age.  She  testified 
that  she  was  present  at  the  only  interview  concerning 
the  matter  in  controversy  shown  to  have  been  had  between 
the  deceased  and  her  father,  and  that  the  former  then  said 
that  he  would  like  to  have  the  girl  as  his  own  child  and 
she  should  have  half  he  had  at  his  death.  "Q.  -Did  he  say 
how  he  would  leave  it  to  her?  A.  She  was  to  be  adopted 
by  him.  Q.  Did  he  say  he  would  adopt  her?  A.  Yes,  sir. 
Q.  And  he  would  leave  her  half?  A.  Yes,  sir.  Q.  Mr. 
Bauer  voluntarily  said  there  that  he  would  leave  half  he 
had  to  this  little  girl  if  she  would  go  and  live  with  him? 
A.  Yes,  sir."  This  is  the  substance  of  the  testimony  of  this 
witness,  which  she  repeated  two  or  three  times,  but  it  will 
be  observed  that  the  answers  to  the  last  two  questions 
were  put  into  her  mouth  by  counsel  and  are  entitled  to 
but  little,  if  any,  weight.  Several  other  witnesses  on 
behalf  of  the  plaintiff  testified  to  divers  conversations 
with  the  deceased,  extending  over  a  series  of  years,  after 
she  became  an  inmate  of  his  household,  in  which  he  ex- 
pressed satisfaction  with  her  character  and  conduct  and 
considerable  affection  for  her,  and  in  which  he  was  im- 
portuned to  make  provision  for  her  at  his  death,  and  in 
which  with  some  reluctance,  or  at  least  with  hesitation, 
he  said,  that  he  intended  that  she  should  have  "her  share'' 
or  her  "equal  share"  or  that  "he  meant  to  divide  equally 
between  her  and  Ally,"  meaning  his  son.  The  girl  was, 
in  her  ninth  year,  baptized  with  the  ceremonies  of  the  Con- 
gregational church  by  the  family  name  of  her  foster-par- 
ents, by  which  she  was  always  afterwards,  until  her  mar- 
riage,_commonly  known,  and  she  customarily  spoke  to  and 
of  them  as  her  "papa"  and  "mamma"  and  they  of  her  as 
their  daughter,  and  the  conduct  of  the  parties  in  all  other 
respects  simulated  that  relationship.  But  it  does  not 
appear  that  there  was  ever  any  agreement  or  conversation 
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between  the  deceased  and  the  plaintiff  concerning  any 
pecuniary  provision  to  be  made  by  him  for  her,  and 
there  is  no  evidence  that  he  ever  admitted  having  made 
any  pledge  or  promise  to  her,  or  to  anyone  else,  that  he 
would  make  any  testamentary  disposition  of  his  property 
for  her  benefit.  His  reluctantly  expressed  intent  that  she 
should  be  in  some  way  provided  for,  so  far  from  being 
such  an  admission,  indicates  on  the  contrary  that  both  he 
and  his  interlocutors  were  aware  that  he  was  not  already 
under  legal  obligation  so  to  do,  otherwise  his  natural  and 
probable  response  to  their  importunities  would  have  been 
that  he  had  bound  himself  in  conscience,  if  not  in  law, 
and  would  abide  by  his  agreement.  She  remained  in  the 
home  of  the  deceased  for  18  years,  being  clothed,  educated 
and  treated  in  all  respects  as  a  social  equal,  ifntil  her 
marriage, at  the  age  of  25  or  26,  in  1890,  shortly  prior 
to  which  event  he  conveyed  to  her  a  tract  of  real  estate 
of  a  value  at  that  time  variously  estimated  at  from  f  1,000 
to  |3,000.  It  is  plain  that  she  has  made  no  great  sacrifice 
and  has  suffered  no  great  wrong  or  hardship  such  as,  it 
is  said,  sometimes  leads  the  courts  to  announce  "bad 
law.''  It  may  well  enough  be  said  that  the  deceased  be- 
lieved that  he  had  fully  satisfied  his  expressed  intent  to 
make  suitable  and  adequate  provision  for  her  out  of  his 
estate,  the  more  especially  as  the  will  admitted  to  probate 
superseded  one  made  at  a  time  about  half  way  between 
the  marriage  and  his  death,  in  which  no  provision  was 
made  for  her. 

We  do  not  think  it  worth  while  to  treat  of  the  alleged 
agreement  to  adopt  the  plaintiff,  which,  however,  is  em- 
phatically denied  by  the  only  other  living  witness  who  was 
present  at  the  interview  at  which  it  is  represented  to  have 
been  made,  and  who  says  that  the  onTy  promise  that 
deceased  made  was  that  he  would  rear  and  educate  and 
clothe  and  care  for  the  child  until  she  should  attain  her 
inajority.  It  is  quite  obvious  that  an  agreement  to  adopt 
is  an  entirely  different  thing  from  an  agreement  to  be- 
queath or  devise.    A  legal  adoption,  under  the  forms  pro- 
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vided  by  the  statute,  would  have  given  the  plaintiflf  nothing 
more  than  the  status  of  a  child  of  her  foster-father  bom 
in  wedlock,  and  would  have  conferred  upon  her  no  interest 
in  his  estate,  except  in  case  of  intestacy,  which  has  not 
occurred..  It  may  be  added,  however,  that  the  story  of  an 
agreement  either  to  adopt  or  make  a  testamentary  pro- 
vision for  the  plaintiff  with  the  effect  of  a  partial  disin- 
heritance of  the  deceased^s  own  son  is  destitute  of  much 
inherent  probability.  Bauer  and  Nix,  the  father  of  the 
child,  were  not  only  not  related  by  blood  or  affinity,  but 
appear  to  have  been  utter  strangers,  as  were  also  the 
former  and  the  plaintiff,  until  the  occasion  of  the  inter- 
view at  which  the  supposed  agreement  in  question  is 
alleged  to  have  been  made.  Bauer,  it  seems,  made  known 
to  a  neighbor  woman,  named  Smith,  his  desire  to  adopt 
a  girl,  at  least  such  is  the  story  of  the  latter,  and  she,  with 
a  friendly 'disposition  to  please,  introduced  him  to  Nix 
and  his  family,  much  as  she  might  have  introduced  a 
man  desiring  to  purchase  a  horse  to  one  whom  she  knew  to 
be  the  owner  of  a  large  number  of  such  animals,  ten  to  be 
exact,  some  of  which,  she  presume,  he  would  be  willing  to 
sell.  That  the  child  should  have  been  inspected  and  irrev- 
ocably purchased  at  a  price  relatively  so  high,  at  this 
first  brief  interview,  and  without  any  knowledge  by  hear- 
say or  otherwise  of  her  disposition,  character  or  capabili- 
ties, and  without  apparent  knowledge  on  the  part  of  her 
father  of  the  character  and  moral  responsibilities  of  the 
purchaser,  is  such  a  transaction  as  appears  to  us  to  be  so 
extremely  unusual,  if  it  ever  happens,  as  to  require  to  be 
established  by  evidence  more  cogent  than  the  testimony  of 
interested  witnesses  and  of  neighboring  gossips  after  the 
lapse  of  more  than  30  years  from  the  date  of  the  supposed 
event.  Rather,  ^n  such  a  case,  we  think,  would  the  pro- 
posed foster-parent  have  exercised  at  least  the  prudence  of 
an  ordinary  purchaser  of  a  family  nag,  namely,  he  would 
have  taken  the  child  home  with  him  and  introduced  her 
to  his  wife,  and  have  ascertained  by  acquaintance  and  ex- 
perience her  fitness  for  the  contemplated  relation  with  him- 
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aelf  and  family,  and  would  have  reflected  somewhat  upon 
the  extent,  if  any,  to  which  he  could  afford,  or  it  would  be 
prudent,  to  obligate  himself  and  his  estate  in  her  behalf. 
And  this,  we  are  convinced,  is  precisely  what  was  done,  or 
at  any  rate  it  is  the  only  conclusion  to  which,  in  our  minds, 
the  evidence  points.  Even  Mary,  the  sister  of  the  plaintiff 
and  her  principal  witness,  testifies  that  the  matter  was 
not  Anally  concluded  at  this  interview,  but  that  the  father 
was  "to  go  over  to  Mr.  Bauer's  afterwards  and  fix  up  the 
papers"  of  adoption.  And  afterwards  there  were  frequent 
conversations  by  the  witness  and  the  neighbors  with  Bauer 
about  the  girl  and  her  conduct,  and  about  his  making  some 
contract  or  arrangement  by  which  to  insure  her  a  share 
of  his  estate,  all  of  which  tends  to  show  that  no  definite 
or  final  arrangement  or  provision  had  been  previously 
made. 

Counsel  for  plaintiff  relies  chiefly  upon  the  decision  of 
this  court  in  Kofka  v.  Rosicky,  41  Neb.  328.  But  the  cir- 
cumstances of  that  case  were,  we  think,  materially  dif- 
ferent from  those  in  the  present  one.  The  child  was  an 
infant,  a  few  months  old,  and  the  parents  and  foster- 
parents  near  relatives,  the  latter  not  having  or  having 
hope  of  issue  of  their  own,  and  the  purport  of  the  agree- 
ment was  indicated  in  a  written  declaration  in  the  form 
of  a  will  by  the  foster-mother  made  after  the  death  of  her 
husband  and  in  contemplation  of  her  own  speedy  dis- 
solution. And  the  relation  which  had  been  assumed 
toward  the  child  had  been  frequently  recognized  and 
talked  .about*  by  both  in  their  social  intercourse  with 
neighbors  and  friends.  Presumably  not  all  the  facts  and 
circumstances  which  influenced  the  mind  of  the  court  are 
set  forth  in  the  opinion,  which  in  such  cases  it  is  almost 
impossible  to  do,  but  that  it  was  not  intended  to  open  a 
door  for  vague  inferences  from  doubtful  or  ambiguous 
testimony  of  more  or  less  interested  or  meddlesome  wit- 
nesses concerning  oral  conversations  alleged  to  have  taken 
place  at  a  time  long  past  (in  this  case  nearly  a  third  of  a 
century)  is  evident  from  the  following  excerpt: 
45 
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'^here  is  a  line  of  authorities  emanating  from  some  of 
our  able  courts  of  last  resort,  most  notably  those  of  In- 
diana,  Illinois,  and  Iowa,  which  denies  the  right  to  specific 
performance  of  a  contract  similar  to  the  one  under  which 
the  claim  in  this  case  arises  mainly  upon  the  ground  that 
the  statute  was  enacted  to  cova*  just  such  cases;  that  it 
will  work  no  hardship  to  require  parties  to  put  all  such 
agreements  in  writing  and  that  the  testimony  of  witnesses 
should  not  be  received,  probably  several  years  after  the 
happening  of  the  event,  to  establish  a  contract  by  parol, 
by  which  the  course  of  the  descent  of  lands  will  be 
changed.  These  are  strong  and  cogent  reasons,  and  it  is 
not  our  province  to  attack  or  attempt  to  refute  thenL 
As  we  understand  it,  they  are  the  underlying,  principal 
reasons  for  the  rule  as  embodied  in  the  statute ;  but  we  do 
not  think  the  rule  should  be  so  rigidly  adhered  to  as  to 
accomplish  a  fraud  as  against  one  of  the  persons  affected 
by  the  contract  to  which  it  is  to  be  applied." 

In  harmony  with  the  foregoing  expression  this  court 
held  in  Teske  v.  Ditthemer,  65  Neb.  167,  that  such  an 
agreement  as  is  here  contended  for  "is  in  contravention  of 
the  letter  both  of  the  statute  of  frauds  and  of  the  statute 
of  wills,  and  should  be  closely  scrutinized,  so  that  the  trans- 
action may  not  be  made  the  means  of  the  exercise  of  undue 
influence  or  the  practice  of  fraud  or  other  abuses.*^  The 
pretty  nearly,  if  not  quite,  universal  attitude  of  the  courts 
toward  such  contentions  as  that  brought  forward  in  this 
case  is  forcibly  but  accurately  expressed  by  the  supreme 
court  of  Illinois  in  Dicken  v.  McKinley,  163  111.  .318,  54 
Am.  St.  Eep.  471,  as  follows:  "Such  contracts  are  looked 
upon  with  suspicion,  and  are  only  sustained  when  estab- 
lished by  the  clearest  and  strongest  evidence.'*  And  in 
Kinney  v.  Murray,  170  Mo.  674,  700 :  "But,  the  proof  of 
such  a  contract  must  be  so  cogent,  clear  and  forcible  as 
to  leave  no  reasonable  doubt  in  the  mind  of  the  chancellor 
as  to  its  terms  and  character."  See  also  Knight  v.  Tripp, 
121  Cal.  674;  Hamlin  v.  Stevens,  177  N.  T.  39;  Netoton'8 
Executor  v.  Field,  98  Ky.  186;  WalVa  Appeal,  111  Pa.  St 
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460,  56  Am.  Rep.  288;  Eastwood  v.  Crane,  125  la,  707, 
Tested  by  the  rules  promulgated  in  these  decisions, 
which  have  twice  received  the  implied  approval  of  this 
court,  the  evidence  of  the  plaintiff  falls  far  short  of  estab- 
lishing her  allied  cause  of  action.^ 

There  remains  for  decision  a  matter  of  vital  importance 
to  this  case  and  to  future  controversies  of  like  kind,  and 
also  two  assignments  of  error  upon  which  counsd  for 
plaintiff  places  great  reliance;  one  having  reference  to  an 
instruction  given  to  the  jury,  and  the  other  with  respect 
to  a  ruling  on  an  objection  to  evidence.    The  proceeding 
is  in  the  form  of  an  action  at  law,  having  originated  in  the 
district  court  in  an  appeal  from  an  allowance  by  the 
county  court  of  a  money  demand  filed  against  the  estate 
of  the  deceased,  but  the  nature  of  the  claim,  notwithstand- 
ing its  form,  is  really  and  practically  a  suit  to  compel 
a  specific  i)erformance  of  the  alleged  contract  and  like  all 
such  demands  is  addressed  to  the  conscience  of  the  trial 
judge  sitting  as  a  chancellor.  The  issue  is  one  with  which 
from  its  very  nature  and  essence  a  court  of  law  is  incom- 
petent to  deal,  and  the  present  attempt  to  litigate  it  in 
such  a  tribunal  is,  so  far  as  our  information  goes,  without 
precedent.    Counsel  for  neither  party  has  cited  to  us  any 
authority  for  such  a  proceeding  and  we  doubt  exceedingly 
if  any  can  be  found.    The  suit  is  one  to  bind  specifically 
the  estate,  real  and  personal,  of  the  deceased  with  a  con- 
tract alleged  to  have  been  made  by  him  in  his  lifetime, 
which  is  confessedly  void  by  positive  statute  both  in  form 
and  in  substance,  but  which  it  is  contended  that  equity 
will  nevertheless  enforce  for  the  purpose  of  preventing 
fraud  and  doing  exact  justice.    To  such  a  suit  the  persons 
claiming  title  to  the  lands  of  the  decedent  as  heirs  or 
devisees,  and  asserting  rights  as  distributees  of  the  person- 
alty by  will  or  by  statute,  are  indispensable  parties  with- 
out whose  presence  a  final  determination  of  the  contro- 
versy cannot  be  made.     It  follows  that  such  a  claim  is 
not  litigable  in  the  ordinary  course  of  probate  administra- 
tion, but  must  be  prosecuted,  if  at  all,  in  a  court  of  original 
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and  general  equitable  jurisdiction  and  powers,  the 
executor  or  administrator  being  a  proper  but  not.  in  all 
instances  a  necessary  party.  This  principle  is  distinctly 
announced  in  Eofka  v.  RosicJcy,  supra,  in  which  it  is 
said:  "It  is  a  matter  of  discretion  in  the  court  which 
withholds  or  grants  relief,  according  to  the  circumstai^ces 
of  each  particular  case,  when  the  general  rules  and  princi- 
ples which  govern  the  court  will  not  furnish  any  exact 
measure  of  justice  between  the  parties,"  citing  2  Story, 
Equity  Jurisprudence  (13th  ed.),  sec.  742;  Clarke  v. 
Koenig,  36  Neb.  572,  and  several  other  authorities  at  con- 
siderable length.  It  further  follows  that,  when  a  jury 
is  called  in  the  trial  of  such  a  case,  its  functions  are 
advisory  only,  and  the  court  cannot  commit  reversible 
error  in  the  giving  or  refusal  of  instructions.  The  point 
is  well  illustrated  by  one  of  the  assignments  of  error 
before  referred  to.  The  court  gave  to  the  jury  the  rule  of 
law  approved  by  all  the  above  cited  authorities  as  appli* 
cable  to  the  trial  of  such  issues,  viz.,  that  the  plaintiff  in 
order  to  prevail  must  establish  her  contention  "by  clear 
and  satisfactory  proof."  That  such  an  instruction  in  the 
trial  of  an  action  at  law  would  be  reversible  error  goes,  in 
this  state,  without  saying;  yet,  if  a  jury  may  try  and  de- 
termine the  issues  in  such  a  case  as  this,  it  must  be  given 
or  there  will  be  danger  of  a  complete  failure  of  justice. 

The  court  refused  an  offer  by  the  plaintiff  to  prove  that 
John  Albert,  the  alleged  son  and  sole  beneficiary  in  the 
will  of  Bauer,  is  not  his  son  but  a  stepson,  that  is,  the  son 
of  his  wife  by  a  former  husband.  We  think  that  the  evi- 
dence ought  to  have  been  admitted.  It  might,  in  some 
circumstances,  have  an  important  bearing  upon  the 
motives  and  intent  of  the  deceased,  and  upon  the  decision 
of  the  probability  of  his  having  entered  into  the  alleged 
agreement  The  inquiry,  as  has  been  often  said,  was 
addressed  to  the  conscience  of  the  court  and  nothing 
should  have  been  excluded  which  had  a  fairly  ascertain- 
able tendency  to  enlighten  his  understanding  as  to  the  sit- 
uation and  circumstances  of  the  parties. 
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We  do  not  think  it  necessary  to  discuss  the  case  at 
greater  length  at  this  time.  The  district  court  rendered  a 
judgment  for  the  defendant  upon  the  merits.  This,  we 
think,  he  was  without  jurisdiction  to  do,  and  we  recom- 
mend that  the  judgment  be  reversed  and  the  action  dis- 
missed at  the  costs  of  the  plaintiff,  but  without  prejudice 
to  a  new  action  against  the  administrator  and  the  real 
parties  in  interest 

Epperson,  C,  concurs.  '    ' 

By  the  Court :  For  the  reasons  stated  in  the  fwegoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed  and  the  action  dismissed  at  the  costs 
of  the  plaintiflp,  but  without  prejudice  to  a  new  action 
against  the  administrator  an^  the  real  parties  in  interest. 

Bevebsed. 

The  following  opinion  on  rehearing  was  filed  March  21, 
1907,    Former  judgment  adhered  to: 

1.  Heinhip:  Bquitt.    The  right  of  heirship  in  an  estate  can  only  be 

established  in  an  action  in  equity;  an  action  at  law  p^not  be 
maintained  to  rec6ver  the  value  of  an  undivided  half  of  an  un- 
settled estate  on  the  ground  that  the  decedent  agreed  in  his 
lifetime  to  make  the  claimant  his  heir. 

2.  SyUabus  of  former  opinion  explained. 

Letton,  J.. 

The  issues  involved  in  this  case  have  been  stated  in  a 
former  opinion,  ante,  p.  652.  The  correctness  of  the  state- 
ments of  fact  and  conclusions  of  law  found  in  the  opinion 
of  Mr.  Commissioner  Ames  were  strongly  attacked  by  a 
brief  upon  motion  for  rehearing.  A  rehearing  was 
granted  and  the  case  is  again  before  us  for  consideration. 

In  the  former  opinion,  ante,  p.  652,  it  was  said :  "Our 
attention  is,  however,  not  called  to  sufficient  competent 
evidence  in  the  record  tending  to  prove  the  making  of  any 
such  agreement  as  is  set  forth  in  the  petition."  This  state- 
ment has  been  assailed  by  plaintilBf^s  counsel.    The  agree- 
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ment  set  forth  in  the  petition  was  that,  in  consideration  of 
services  to  be  rendered  by  the  plaintiff,  "John  H.  Bauer, 
deceased,  orally  promised  and  agreed  to  pay  plaintiff  by 
devise  or  bequest  in  his  last  will  and  testament,  and  which 
payment  said  John  H..  Bauer  agreed  should  amount  to 
and  be  not  less  than  a  sum  equal  to  the  value  of  one-half 
of  the  entire  estate  which  he  might  leave  at  his  death/^ 
The  evidence  on  plaintiff's  behalf,  standing  alone,  tends 
only  to  prove  that  there  was  an  agreement  that  Bauer 
should  leave  the  plaintiff  one-half  of  his  estate,  which  is 
a  very  different  thing  from  proving  that  he  agreed  to  pay 
by  devise  or  bequest,  a  sum  equal  to  the  value  of  one-half 
his  estate.  The  one  is  an  agreement  to  pay  in  money,  the 
other  to  pay  in  property.  A  plaintiff  seeking  to  recover 
upon  a  promise  to  pay  a  sum  equal  to  the  value  of  a 
certain  horse  would  not  be  entitled  to  succeed  in  his  action 
if  he  proved  a  promise  to  pay  by  the  delivery  of  the  horse, 
since  his  allegations  and  his  proof  would  not  agree,  hence 
the  language  criticized  is  not  unwarranted  under  the 
proof  offered. 

In  the  brief  and  argument  on  rehearing,  severe  criti- 
cisms were  made  upon  the  statements  of  fact  in  the  opinion. 
It  is  sufficient  to  say  that  some  minor  errors  occurred,  but 
in  the  main  the  statement  of  facts  reflects  the  evidence. 
It  may  be  said,  however,  that  the  writer  does  not  view  the 
evidence  on  the  part  of  the  plaintiff  in  the  unfavorable 
light  in  which  it  plainly  appeared  to  Mr.  Commissioner 
Ames,  and  upon  another  trial,  with  evidence  introduced 
which  we  have  held  was  erroneously  excluded  at  the  former 
trial,  the  entire  testimony  should  receive  the  careful  and 
candid  consideration  of  the  trial  court,  unbiased  and  un- 
influenced by  any  statements  or  conclusions  as  to  the 
facts  expressed  in  either  of  the  opinions  of  this  court,  and 
should  be  tried  de  novo  in  all  particulars.  Wheth»  or 
not  the  evidence  will  sustain  an  action  for  specific  per- 
formance, or  an  action  for  the  value  of  the  services,  is  a 
matter  which  is  left  open  for  future  determination  upon 
such  evidence  as  may  be  produced. 
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The  proposition  that  the  alleged  contract  must  be  estab- 
lished by  clear  and  satisfactory  evidence  is  very  vigorously 
attacked  by  plaintiff,  and  it  is  contended  that  a  prepon- 
dera^ice  of  the  evidence  is  all  that  is  required  in  any  civil 
action,  and  that  a  requirement  that  the  evidence  be  "clear 
and  satisfactory"  requires  more  than  a  preponderance  and 
requires  it* to  be  established  beyond  a  reasonable  doubt, 
citing  Stevens  v  Carson^  30  Jfeb.  544;  McEvony  v.  Bow- 
landj  43  Neb.  97 ;  McCord-Brady  Co.  v.  Moneyhan,  59  Neb. 
593;  Western  Mattress  Go.  v.  Potter^  1  Neb.  (Unof.)  627. 
It  may  be  said,  however,  that,  while  it  is  true  that  a  pre- 
ponderance of  the  evidence  is  all  that  is  required  of  the 
plaintiff  in  any  civil  action,  yet  the  nature  of  some  cases 
is  such  that  the  probative  force  of  testimony  may  be 
weakened  or  counterbalanced  to  some  extent  by  the  exist- 
ence of  legal  presumptions  or  other  circumstances  which 
may  affect  its  credibility.  Where  it  is  sought  to  establish 
a  resulting  trust  by  parol  evidence,  or  where  it  is  sought 
in  effect  to  evade  the  statute  of  wills  or  the  statute  of 
frauds  in  like  manner,  or  where  conveyances  have  been 
made  by  parties  in  failing  circumstances  to  near  relatives, 
the  circumstances  of  the  case  require  that  the  proof  be 
clear  and  satisfactory  in  order  to  overcome  the  presump- 
tion which  the  circumstances  raise.  The  nature  of  the 
case  demands  a  closer  scrutiny  of  the  evidence  than  in 
an  ordinary  controversy,  but  if  after  testing  it  by  these 
canons  it  preponderates  in  favor  of  the  plaintiff  it  is  suf- 
ficient to  justify  and  sustain  a  finding  in  his  favor.  Yeeder 
V.  McKinley-Lanning  L.  &  T.  Co.,  61  Neb.  892;  Doane  v. 
Dunham,  64  Neb.  135.  The  former  opinion  is  correct  in 
requiring  that  the  proof  in  such  a  case  as  this  be  "clear 
and  satisfactory.** 

We  think  it  is  unnecessary  at  this  time  to  reexamine 
the  questions  passed  upon  in  the  cases  of  Kafka  v.  Bosicky, 
41  Neb.  328,  25  L.  R.  A.  207;  Teske  v.  Dittbemer,  65  Neb. 
167,  70  Neb.  544,  and  Pemberton  v.  Pemberton's  Heirs , 
p.  669,  post.  As  was  pointed  out  in  the  opinions  in  these 
caseS;  it  is  impossible  to  reconcile  the  views  of  the  various 
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courts  of  the  United  States  upon  the  questions  presented, 
but  this  court  has  adopted  the  rule  in  Kofka  v.  Rosicky, 
supra,  and  we  are  content  to  abide  by  the  doctrine  of  that 
case  as  being  the  most  apt  to  prevent  injustice  and  to  do 
equity.  In  such  a  case,  if  the  trial  court,  bearing  in  mind 
the  ease  with  which  claims  may  be  presented  when  the 
other  party  to  the  alleged  contract  is  dead,  carefully 
scrutinizes  the  evidence  and  weighs  the  same,  taking  fully 
into  consideration  the  nature  of  the  claims  and  the  known 
inaccuracy  of  memory  with  reference  to  oral  statements 
made  years  before  the  time  of  the  trial,  we  think  the  evil 
consequences  to  estates  which  may  accrue,  and  which  the 
counsel  for  the  defendant  so  strongly  sets  forth,  may  be 
greatly  minimized.  The  difficulty  of  proving  contracts 
made  many  years  before,  when  the  lips  of  both  participants 
are  sealed,  one  by  death  and  the  other  by  the  law,  operates 
to  the  disadvantage  of  the  claimant,  and  it  may  prevent 
a  just  recovery  in  as  many  cases  as  the  eas^  with  which 
claims  may  be  trumped  up  may  operate  to  spoliate  estates; 
though  claims  of  this  kind  are  always  dangerous. 

The  contention  of  the  plaintiff  briefly  stated  is:  That 
John  H.  Bauer  agreed  to  leave  the  plaintiff  one-half  of  the 
value  of  his  estate  in  consideration  for  services  to  be  ren- 
dered; that  the  services  were  rendered;  th^t  he  broke  the 
contract  by  failing  to  leave  her  one-half  of  his  estate;  that 
she  was  entitled  to  her  election  of  two  remedies,  either  to 
bring  an  action  for  specific  performance,  or  to  recover 
damages  for  the  breach  of  the  contract ;  that  in  an  action 
for  the  breach  of  the  contract  the  measure  of  damages  is 
the  value  of  the  property  to  which  the  plaintiff  was  en- 
titled, but  which  she  failed  to  receive.  In  support  of  this 
position  the  plaintiff  cites  Sharkey  v.  McDermott,  91  Mo^ 
6i7;  Frost  v.  Tarr,  53  Ind.  390;  Burlingame  v.  Burlingame, 
7  Cow.  (N.  Y.)  92;  Malaun's  Adm'r  v.  Ammonyl  Grant 
Cas.  (Pa.)  123,  and  other  cases.  Sharkey  v.  McDermott, 
supra,  was  an  action  for  specific  performance  under  cir- 
cumstances similar  to  those  in  Kofka  v.  Rosicky,  supra. 
The  case  was  decided  upon  a  demurrer  to  the  petition,  and; 
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since  the  petition  did  not  state  whether  the  contract  was 
in  writing  or  not,  the  court  held  that  it  would  be  presumed 
to  be  in  writing.  This  case  throws  no  light  upon  the  point 
involved.  The  facts  in  Frost  v.  Tarr,  supra,  were  very  sim- 
ilar to  those  alleged  in  this  case.  An  action  at  law  was 
brought  for  damages  for  breach  of  the  contract,  and  it  was 
held  that  the  damages  may  be  measured  by  the  value  of  the 
portion  of  the  estate  promised.  This  is  in  line  with  the 
plaintiff's  contention  in  this  case.  Nine  years  later  the 
case  of  Wallace  v.  Longy  105  Ind.  522,  came  before  the 
same  court.  In  the  opinion  the  prior  cases  in  Indiana  and 
other  states  are  reviewed,  and  it  is  pointed  out  that 
Malaun^s  Adm^r  v.  Ammon,  supra,  had  been  overruled  in 
Eertzog  v.  Eertzog's  Adm'r,  34  Pa.  St.  418,  and  that  so 
much  of  Burlingame  v.  Burlingame,  supra^  as  gave  sup- 
port to  the  doctrine  of  Frost  v.  Tarr,  supra,  had  been  dis- 
approved by  the  court  of  appeals  in  New  York  in  Erben  v. 
Lorillard,  19  N.  Y.  299.  We  think  it  unnecessary  at  this 
time  to  decide  the  question  as  to  which  of  these  conflicting 
views  we  shall  adopt,  since  the  contract  which  the  plain- 
tiff counts  upon  is  for  a  sum  equal  to  one-half  of  the 
value  of  Bauer's  estate.  This  means  the  net  value,  and 
not  the  gross  value.  The  claims  of  creditors,  if  any,  and 
the  expense  and  costs  of  administration,  including  funeral 
expenses,  etc.,  must  be  deducted.  Graham  v.  Graham's 
Ex^r,  34  Pa.  St  475.  No  proof  was  offered  to  show  what 
the  net  value  of  the  estate  is..  The  estate  is  still  unsettled. 
A  jury  is  not  competent  to  determine  such  a  question  in 
this  action,  and  the  proper  tribunal  to  take  an  accounting 
of  the  debts  and  liabilities  of  the  estates  of  deceased  per- 
sons and  to  determine  the  net  amount  of  an  estate  for  dis- 
tribution is  the  probate  court  Grant  v.  Grant,  63  Conn. 
530,  38  Am.  St  Rep.  379. 

The  conclusions  of  the  former  opinion  that  such  an 
action  as  this,  to  appropriate  one-half  of  the  net  value  of 
the  estate,  should  be  in  chancery,  where  all  persons  inter- 
ested may  be  made  parties,  are  sound  and  are  adhered  to. 
Whjile,  as  we  have  said,  we  do  not  take  the  same  view  of 
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the  evidence  as  expressed  in  tlie  former  opinion,  we  think 
the  propositions  of  law  laid  down  in  the  syllabus,  as  herein 
explained,  are  sound. 

FOfiMEB  JUDGMENT  ADHERED  TO. 


Western  Union  Telegraph  Company,  appellee,  v. 
Douglas  County  et  al.,  appellants. 

Tiled  Mat  17,  1906.    No.  14,612. 

1.  ▲  suit  in  equity  will  not  He  when  the  plaintlfC  has  a  plain,  ade- 
quate and  speedy  remedy  at  law. 

3.  Taxation:  QyEBVALUATiON:  Remedy.  The  statute  affords  a  plain 
adequate  and  speedy  remedy  to  one  whose  property  has  been  ex* 
cessiyely  valued  for  taxation  and  In  cases  in  which  the  county 
board  of  equalization  has  committed  prejudicial  errors  or  irregu- 
larities in  procedure. 

Appeal  from  the  district  court  for  Douglas  county: 
Abraham  L.  Sutton,  Judge.    Reversed  and  dismissed. 

W.  W.  Slabaugh  and  A.  H.  Murdoch,  for  appellanta 

W.  W.  Morsman  and  F.  A.  Brogan,  contra. 

Ames,  O.  !" 

In  May,  1904,  the  county  assessor  of  Douglas  county 
delivered  to  appellee  a  printed  notice  accompanied  by  a 
blank  form  requiring  it  to  make  and  return  a  statement 
for  the  purposes  of  assessment  and  taxation  showing  in 
detail  the  description  and  amount  or  value  of  its  tangible 
personal  property  situate  in  the  county  and  also  "gross 
receipts  for  the  year,  representing  franchise  yaluation  as 
per  detailed  statement  on  back..''  The  president  of  the 
company  made  a  return  under  oath  showing  the  amount  in 
value  of  such  personal  property  to  be  f20,208.90,  and  of 
such  gross  receipts  $27,092.29,  and  computing  the  two 
items  as  a  "total  personal''  of  $47,301.19.    Substantially 
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this  latter  amount  the  assessor  returned  as  his  own  valua- 
tion for  the  purposes  of  tiaxation  of  the  i)ersonal  property 
and  franchises  of  the  appellee.  Subsequently  the  county 
clerk  by  direction  of  the  county  board  served  the  appellee 
with  a  written  notice  to  the  effect  that  complaint  had  been 
made  that  its  assessment  of  personalty  was  too  low,  and 
requiring  it  to  appear  before  the  board  at  the  office  of  the 
latter  on  a  day  and  hour  named  ''and  show  cause,  if 
any  there  be,  why  said  assessment  should  not  be  raised." 
At  the  time  and  place  named  in  the  latter  mentioned 
-  notice  the  company  did  appear  by  'its  manager,  and  such 
proceedings  were  had  and  done  that  the  board  caused  to 
be  entered  upon  its  records  in  connection  with  the  pro- 
ceedings the  words  "Raised  to  f77,300."  In  due  time 
the  clerk  extended  the  assessment,  as  thus  raised,  upon  his 
tax  list  showing  the  "assessed  value"  of  the  personalty  of 
the  company  to  be  f  15,460  instead  of  f  9,460  as  returned 
by  the  assessor,  and  taxes  were  levied  on  the  former  sum 
in  the  amount  of  f 477.  But  before  the  tax  became  due, 
this  court  had  held  in  Western  Union  T.  Co.  v.  City  of 
Omaha,  73  Neb.  527,  that  so  much  of  the  revenue  act  of 
1903  as  requires  the  gross  receipts  of  the  company  to  be 
taken  as  a  measure  of  the  value  of  its  franchises  is  uncon- 
stitutional and  void,  and  the  appellee  thereupon  tendered 
and  offered  to  pay  to  the  treasurer  so  much  only  of.  the  tax 
as  was  founded  upon  its  own  estimate,  made  and  returned 
as  above  stated,  of  the  actual  value  of  its  tangible  per- 
sonal property,  namely,  f20,208.90.  The  tender  was  re- 
fused, whereupon  this  action  was  begun  seeking  a  perpet- 
ual injunction  against  all  of  the  tax  in  excess  of  the  tender. 
There  was  an  answer  and  a  trial,  but  no  dispute  of  facts, 
and  a  decree  was  rendered  as  prayed.  The  county  appeals. 
It  seems  to  us  that  the  appellee,  plaintiff  below,  mistook 
its  remedy.  It  cannot  be  disputed,  and  it  is  not  attempted 
so  to  be,  that  the  assessor  and  county  board  were  acting 
within  tile  limits  of  the  powers  conferred  upon  them  re- 
spectively by  the  statute,  nor  can  it  be  questioned  that  the 
plaintiff  was  subject  to  taxation  upon  its  tangible  person- 
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alty  and  franchises.  Nor,  we  think,  can  it  be  doubted 
that  gross  receipts  may  be  taken  into  account  in  estimating 
Ihe  value  of  franchises;  in  fact  we  are  unable  to  under- 
stand how  the  latter  can  be  based  upon  anything  but  the 
revenues  they  yield,  although  the  legislature  cannot  pre- 
scribe such  revenues  as  the  measure  of  values.  If  the  offi- 
cial mind  was  unduly  influenced  by  a  consideration  of  the 
plaintiff ^s  income,  and  as  a  consequence  placed  an  excessive 
estimate  upon  the  value  of  its  possessions,  the  statute 
affords  it  a  speedy  and  effectual  remedy  by  appeal ;  but  the 
error^  if  any,  did  not  deprive  the  board  of  equalization  of 
jurisdiction  or  render  its  determination  subject  to  collat- 
eral attack. 

It  is  also  urged  that  the  action  of  the  board  could  have 
been  properly  founded  only  upon  a  formal  written  com- 
plaint and  that  none  was  filed  with  it  The  statute,  unlike 
the  preceding  revenue  law,  does  not  require  such  a  com- 
plaint. Comp.  St.  1903,  ch.  77,  art  I,  sec.  122.  The  plain- 
tiff was  served  with  the  statutory  notice  and  appeared  in 
response  thereto,  and  made  no  demand  for  a  formal  com- 
plaint and  no  objection  because  of  its  absence.  If  there 
was  or  had  been  any  irregularity  of  procedure  in  this 
respect,  it  was  or  would  have  been  insufficient  to  deprive 
the  board  of  jurisdiction,  which  it  acquired  by  service  of 
notice  and  the  appearance  of  the  party.  The  error,  if 
prejudicial,  would  have  been  subject  to  correction  by  peti- 
tion in  error  in  the  district  court,  but  would  not  have 
wholly  avoided  the  proceeding  so  that  it  could  have 
been  held  for  naught  in  a  collateral  action.  In  short,  if  the 
plaintiff's  property  and  franchises  were  excessively  valued 
for  taxation,  or  if  prejudicial  errors  and  irregularities  in- 
tervened in  the  procedure  of  the  county  board,  the  statute 
afforded  the  plaintiff  a  plain,  adequate  and  speedy  remedy, 
and  the  plaintiff's  petition  in  equity  states  no  cause  of 
action.  It  is  recommended,  therefore,  that  the  judgment 
of  the  district  court  be  reversed  and  the  action  dismissed. 

Oldham  and  Epperson,  CO.,  concur. 
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By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed  and  the  action  dismissed. 

Bevebsbd. 


Thaddbus  I.  O.  Pemberton  v.  Heirs  op  Gborgb  O, 
Pemberton. 

VWBD  Mat  n,  1906.    No.  14.334. 

!•  Contract  of  Adoption:  Enfobceuent.  A  contract  in  writing  for  the 
adoption  of  a  child,  although  ineffecUye  as  a  legal,  statutory 
adoption,  may  upon  a  proper  showing  be  enforced  in  equity. 


2. :  ,    A  written  contract  of  adoption  which  contains  a 

condition  binding  the  foster-parents  to  make  the  child  "an  equal 
heir  to  his  part  of  our  estate  the  same  as  one  of  our  childrem" 
may  upon  a  proper  showing  be  specifically  enforced  against  the 
estate  of  the  deceased  foster-parent,  who  has  died  intestate. 

8.  Case  FoUowed.    Kofka  v.  Rosicky,  41  Neb.  328,  followed  and  ap- 
proved. 

Error  to  the  district  court  for  Washington  county :  Lbb 
S,  EsTELLE,  Judge.    Reversed  with  directiana. 

F.  Dolezaly  for  plaintiff  in  error. 

Clark  O'Hanlon,  Herman  Aye  and  F.  A.  Brogan,  contra. 

Oldham,  C. 

In  1893,  George  C.  Pemberton  died  intestate  in  Wash- 
ington county,  Nebraska,  and  was  at  the  time  of  his  death 
the  owner  in  fee  of  certain  lands  situated  in  that  county. 
An  administrator  of  the  estate  was  appointed,  all  debts 
were  paid,  and  the  administration  closed  prior  to  the  in- 
stitution of  the  suit  at  bar.  At  the  time  of  Pemberton's 
death,  he  left  surviving  him  his  wife,  Margaret  A.  Pem- 
berton, but  no  children  bom  of  his  marriage.     In  1863, 
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and  while  the  plaintiff  herein,  whose  natural  name  is 
Griffith,  was  in  the  custody  of  his  mother,  Kate  A.  Griffith, 
under  a  decree  of  the  district  court  for  Douglas  county  in 
an  action  for  divorce  instituted  by  the  mother  against  the 
father,  the  mother  entered  into  a  written  contract  with 
Samuel  A.  Whittier  and  Deborah  Whittier,  his  wife,  in 
the  nature  of  a  deed  of  adoption,  in  which  she  relinquished 
all  right,  claim,  and  demand  to  the  plaintiff,  and  author- 
ized the  Whittiers  to  adopt  said  child  as  their  own  and 
give  it  their  name,  and  to  direct,  manag;e,  educate,  and 
control  said  child  as  their  own.  The  Whittiers  on  their 
part  specifically  agreed  that  they  would  immediately  take 
the  child  into  their  control  and  custody,  adopt  him  as  their 
own,  and  thereafter  provide  for,  educate,  and  rear  him 
according  to  their  pecuniary  and  social  standing.  The 
contract  further  recites :  "We  do  further  agree  that  at  our 
death  the  said  child  shall  be  an  equal  heir  to  his  portion  of 
our  estate  the  same  as  one  of  our  children,  it  being  the 
express  understanding  that  we  are  to  treat,  control,  and 
in  every  way  provide  for  said  child  as  our  own,  we  having 
hereby  adopted  it  as  such,  and  it  is  mutually  agreed  that 
from  this  date  said  child  shall  be  known  and  called  by 
name  ^Charles  Whittier.' "  This  instrument  was  signed  by 
Kate  A.  Griffith,  Samuel  Whittier,  and  Deborah  Whittier, 
and  acknowledged  before  a  justice  of  the  peace  in  Douglas 
county,  on  the  27th  day  of  April,  1863.  After  the  ex- 
ecution of  this  instrument  the  Whittiers  took  the  child  to 
their  home  in  Washington  county  and  kept  him  for  a 
couple  of  months,  when  by  agreement  with  the  deceased, 
George  Pemberton,  and  wife  they  delivered  the  child  and 
the  written  contract  in  the  form  of  a  deed  of  adoption  to 
the  Pembertons.  It  appears  from  the  testimony  that,  when 
the  deed  and  child  were  delivered  to  the  Pembertons,  the 
deceased  took  the  deed  or  contract  and  went  to  Omaha  to 
see  an  attorney,  Honorable  John  I.  Redick,  to  find  out  if 
it  was  necessary  to  have  new  papers  made  to  secure  the 
adoption  of  the  child.  From  some  source  of  information 
he  concluded  that  it  was  not,  and  then  scratched  out  the 
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names  of  the  Whittiers  from  the  deed  and  had  inserted 
the  names  of  the  Pembertons  in  their  stead.  The  paper, 
so  changed,  appears  to  have  been  signed  and  acknowledged 
on  the  27th  day  of  June,  1863,  by  George  Pemberton  and 
wife,  although  it  is  shown  by  the  testimony  of  the  wife  that, 
while  she  signed  the  contract,  she  was  not  present  when  it 
was  acknowledged.  Thereupon  the  Pembertons  took  the 
chai^,  control,  and  custody  of  the  child,  then  an  infant  be- 
tween two  and  three  years  of  age,  gave  him  their  name, 
sent  him  to  school,  and  treated  him  in  every  particular  as 
their  son,  referred  to  him  always  as  their  son,  and  he  in 
turn  addressed  them  as  his  father  and  mother.  He  remained 
with  them,  according  to  the  testimony,  and  conducted  him- 
self as  a  dutiful  and  industrious  son  until  past  the  agQ  of  21 
years,  when,  with  the  knowledge  and  consent  of  his  foster- 
parents,  he  engaged  in  business  for  himself  in  the  state  of 
Oregon.  After  he  left  the  homestead  he  communicated 
with  his  foster-parents,  addressing  them  as  "Pa"  and  "Ma," 
and  received  letters  from  them,  written  by  the  mother, 
however,  in  which  he  was  addressed  as  their  son.  Five  or 
six  years  before  the  death  of  Mr.  Pemberton  he  was 
stricken  with  paralysis,  and  the  wife  telegraphed  to  the 
boy,  who  returned  at  once  and  remained  with  his  foster- 
parents  for  over  a  month.  The  written  contract,  above  set 
out,  had  been  kept  by  Mr.  Pemberton  among  his  papers  for 
over  30  years,  when,  at  one  time  on  a  visit  of  the  plaintiff 
to  his  home,  Mrs.  Pemberton  delivered  the  contract  to  him, 
and  he  had  it  in  his  possession  at  the  time  this  suit  was 
instituted.  It  appears  from  the  testimony  of  the  neighbors, 
as  well  as  the  surviving  wife,  that  Mr.  Pemberton  in  his 
lifetime  had  always  referred  to  plaintiff  as  his  son,  and 
had  frequently  stated  to. his  neighbors  that  plaintiff  was 
his  adopted  son  and  that  "some  day  all  his  property  would 
go  to  him."  It  also  appears  from  testimony  of  one  of  the 
neighbors,  Mr.  Whitford,  that  shortly  before  the  death  of 
the  intestate,  when  his  paralysis  had  progressed  until  he 
was  unable  to  articulate  any  words,  but  while  he  was  still 
in  i>088e88ion  of  his  mental  faculties  and  responded  to 


672  NEBRASKA  REPORTS.  [Vol.  76 


PembertoQ  y.  Heirs  of  Pemberton. 


questions  asked  him  by  nodding  or  shaking  his  head,  the 
witness  asked  Pemberton  if  he  did  not  want  to  make  a 
will.  To  this  question  deceaiJed  shook  his  head,  meaning 
no^  He  then  asked  him  if  he  wanted  the  law  to  take  its 
course,  and  the  deceased  nodded  his  head,  meaning  that  he 
did.  The  witness  then  asked  him  if  he  wanted  Thad 
(plaintiff)  to  have  two-thirds  and  his  wife  one-third  of 
the  property,  and  again  he  nodded  his  head  in  assent. 
After  the  administration  of  the  personal  effects  of  the 
deceased,  plaintiff  instituted  the  suit  at  bar  in  the  district 
court  for  Washington  county  for  the  specific  performance 
of  the  contract  of  heirship  above  set  out.  Two  collateral 
heirs,  a  brother  and  a  sister  of  the  deceased,  answered  in 
the  proceeding,  denying  plaintiff's  claim,  and  alleging 
that  they  were  each  entitled  to  an  undivided  one-fifth  of 
the  land.  At  the  close  of  plaintiff^s  testimony  the  court 
dismissed  his  biil,  and  entered  judgment  for  the  answering 
defendants.  To  reverse  this  judgment  plaintiff  brings 
error  to  this  court 

The  contest  is  simply  between  the  plaintiff  and  the 
collateral  heirs  of  the  deceased,  the  rights  of  the  surviving 
wife  being  recognized  in  all  the  pleadings.  The  wife, 
however,  testified,  as  far  as  the  court  would  permit,  in 
support  of  plaintiff's  claim.  At  the  time  the  contract  in 
issue  was  entered  into  there  was  no  statute  in  the  state,  or 
rather  territory,  of  Nebraska,  providing  for  the  adoption 
of  children  by  deed  or  otherwise,  so  that  plaintiff's  right 
to  recover  must  stand  or  fall  on  an  interpretation  of  the 
written  contract,  admitted  to  have  been  signed  by  the 
deceased  and  his  wife  at  the  time  above  set  forth.  The 
question  of  acknowledgment  of  this  contract  is  im- 
material, as  it  would  be  ineffective  as  a  deed  of  adoption, 
even  if  it  had  been  regularly  acknowledged  by  both 
husband  and  wife.  The  question  as  to  whether  the  delivery 
of  this  paper  was  made  to  plaintiff  by  direction  of  the 
deceased  is  also  immaterial,  because  the  right  of  action,  if 
any,  on  the  paper  does  not  depend  upon  its  delivery.  The 
writing  offered  in  evidence  was  and  is  admissible  for  the 
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purpose  of  showing  a  written  contract  between  the 
plaintiff's  natural  mother,  legally  entitled  to  his  care  and 
custody,  and  the  deceased  and  wife  for  plaintiff's  benefit. 
Oral  testimony,  showing  a  full  compliance  with  the  terms 
of  the  contract  by  the  plaintiff,  was  properly  admitted 
for  the  purpose  of  showing  that  the  contract  was  fully 
executed  on  the  part  of  all  parties  thereto.  The  fact  that 
there ,  is  no  testimony  in  the  record,  other  than  the 
instrument  itself,  that  the  mother,  Mrs.  Griffith,  ever 
consented  to  the  change  of  names  in  the  contract  is 
immaterial,  in  view  of  the  fact  that  such  change  was  made 
by  deceased  and  wife,  and  that  the  natural  mother  never 
repudiated  the  change,  but  on  the  contrary  permitted  the 
Pembertons  at  all  times  to  assume  and  exercise  full  charge 
and  control  of  the  plaintiff  under  the  terms  of  the  written 
.agreement.  It  does  not  lie  in  the  mouths  of  the,  collateral 
heirs  of  Pemberton,  who  are  claiming  under  him,  to  say 
that  he  changed  the  written  instrument  without  the 
consent  of  the  plaintiff's  mother. 

That  specific  performance  of  a  contract  of  this  nature 
will  be  enforced  in  equity,  when  properly  established,  is 
beyond  dispute  in  this  jurisdiction  since  the  decision  in 
Kofka  V.  Rosicky,  41  Neb.  328.  In  the  case  just  cited,  an 
infant  child,  named  Josephine  Kofka,  was  delivered  by 
her  parents  to  John  Spilinek  and  wife,  under  a  verbal 
agreement  that  Spilinek  and  wife,  who  were  respectively 
aunt  and  uncle  of  the  child,  would  adopt  her  as  their  own 
and  make  her  their  heir,  so  that  at  the  death  of  the 
Spilineks  she  would  inherit  all  the  property  of  which  they 
died  possessed.  The  child  took  the  name  of  Spilinek,  and 
lived  with  her  foster-parents  as  their  child  until  about  15 
years  of  age,  when  the  foster-father  committed  suicide, 
while  insane,  and  also  mortally  wounded  his  wife,  who  died 
three  or  four  days  later.  The  wife  made  a  will  before 
her  death  in  favor  of  the  child,  who  was  still  a  minor, 
and  who,  with  her  father  as  next  friend,  filed  a  bill  in 
equity  praying  for  a  specific  performance  of  this  oral 
contiuct;  and,  notwithstanding  the  fact  that  there  was  a 
46 
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statute  of  adoption  in  force  in  this  state  at  the  time  the 
oral  contract  was  entered  into  between  the  natural  and 
foster-parents  of  the  claimant,  it  was  held  that  a  specific 
performance  of  the  contract  should  be  granted,  and  a 
judgment  granting  such  relief  was  entered  in  this  court 
In  the  discussion  of  this  case  by  the  writer  of  the  opinion, 
authorities  bearing  on  the  question  at  issue  from  other 
jurisdictions  were  examined  at  considerable  length.  This 
might  properly  excuse  us  from  a  reexamination  of  the 
authorities  commented  upon  in  the  opinion,  were  it  not 
for  the  fact  that  it  is  contended  by  counsel  for  the 
collateral  heirs  that  this  decision  was  chiefly  influenced  by 
the  holding  of  the  supreme  court  of  Michigan  in  the  case  of 
Wright  v.  Wright,  99  Mich.  170,  58  N.  W.  54,  and  that  this 
decision  has  been  overruled  by  the  subsequent  holdings  of 
the  Michigan  court  in  Albring  v.  Ward,  137  Mich.  352, 
100  N.  W.  609,  and  Bowina  v.  English,  138  Mich.  178,  101 
N.  W.  204. 

In  suits  of  this  character  the  relief  granted  necessarily 
depends  on  the  facts  and  circumstances  surrounding  each 
particular  case.  While  certain  general  principles  are 
applied,  yet  the  application  of  these  principles  to  a 
particular  case  depends  on  its  special  environment  While 
we  do  not  concede,  because  of  different  conditions 
surrounding  the  cases,  that  the  conclusion  reached  in 
Kofka  V.  RosicJcy,  supra,  was  necessarily  influenced  by  the 
decision  in  Wright  v.  Wright,  supra,  yet,  because  this 
contention  is  strongly  urged  by  defendants,  we  have 
reexamined  the  latter  case,  as  well  as  the  cases  in  which 
it  is  said  to  have  been  overruled.  As  a  result  of  our 
investigation,  we  find  that  in  the  case  of  Wright  v.  Wright, 
supra,  the  plaintiff,  when  about  two  years  old,  was 
indentured  or  bound  to  his  foster-parents  until  he  was  21 
years  of  age,  and  it  appears  from  the  statement  made  in 
the  dissenting  opinion  that  there  was  no  contract  in  this 
indenture  that  the  child  should  inherit  as  an  heir  of  the 
persons  to  whom  he  was  bound.  It  further  appears  that 
afterwards  the  foster-parents  under  an  unconstitutional 
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statute  attempted  to  legally  adopt  the  child  as  their  heir. 
It  also  appears  that  the  child  lived  with  the  parents,  and 
after  his  attempted  adoption  took  their  name  and 
conducted  himself  as  a  dutiful  son  toward  them  until  the 
death  of  the  adoptive  father;  that  from  the  time  of  the 
adoption  the  father  regarded  him  as  his  son,  spoke  of  him 
as  such,  and  desired  that  he  should  inherit  his  estate.  The 
majority  opinion  of  the  the  court  was  written  by  Long,  J., 
and  directed  a  specific  performance  of  the  contract.  Grant, 
J.,  concurred  in  the  decision  in  a  separate  opinion. 
Hooker,  J.,  dissented,  placing  his  dissent  on  the  prop- 
osition that  no  contract  was  proved  in  which  the  deceased 
had  agreed  to  make  plaintiff  his  heir,  that  the  right  of 
heirship  depended  on  the  legality  of  the  adoption,  and 
that,  as  the  statute  providing  for  the  adoption  was 
unconstitutional,  the  pretended  adoption  was  a  mere 
nullity,  that  the  contract  of  indenture  made  no  provision 
for  the  heirship  of  plaintiflF  and  was  the  only  contract  that 
was  proved,  and  that  the  subsequent  oral  promises  of  the 
foster-father  to  make  plaintiff  his  heir  were  without 
consideration  and  constituted  a  mere  nudum  pactum.  This 
dissenting  opinion  was  concurred  in  by  Montgomery,  J. 
It  will  be  noticed  that  in  this  decision  there  is  nothing, 
even  in  the  dissenting  opinion,  that  makes  against  thQ 
conclusion  reached  in  Kofka  v.  Rosicky,  supra.  In  AJbring 
V.  Ward,  supra,  the  only  contract  attempted  to  be  proved 
was  an  abortive  attempt  on  the  part  of  the  foster-parents 
to  adopt  a  child  under  an-  unconstitutional  statute  of 
Michigan.  Grant,  J.,  rendered  the  opinion  in  the  case 
and  distinguished  the  facts  from  the  facts  commented 
upon  in  his  concurring  opinion  in  Wright  v.  Wright, 
supra.  He  did  say,  however,  that,  if  it  was  understood 
by  the  profession  from  the  language  of  Judge  Long  in 
Wright  v.  Wright  that  void  articles  of  adoption  can  afford 
the  basis  of  a  contract  of  heirship,  it  should,  in  his 
judgment,  be  overruled.  In  other  words,  he  simply  holds 
that  something  more  must  be  established  than  mere  void 
articles  of  adoption  to  entitle  a  foster-child  to  recover  as 
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an  heir.  The  opinion  in  Boicins  v.  English,  supra,  was 
also  written  by  Grant,  J.,  and  depended  on  the  construc- 
tion of  a  written  contract  made  between  the  father  of  the 
claimant  and  her  foster-parents.  It  was  determined  that 
by  the  terms  of  this  contract  the  deceased  never  agreed  to 
either  adopt  the  child  or  to  make  her  his  heir.  While  the 
natural  father  of  the  child  agreed  that  she  might  be 
adopted  and  have  her  name  changed  by  the  legislature,  if 
the  foster-parents  so  desired,  there  was  no  agreement  on 
the  part  of  the  deceased  that  he  would  do  so.  And  while 
the  child  lived  with  the  foster-parents,  her  name  was  never 
changed  nor  was  she  ever  adopted,  although  she  was 
provided  for  by  the  will  of  the  foster-mother,  and  was  also 
provided  for  by  gifts  from  the  foster-father.  Under  these 
circumstances,  the  court  held  that  there  was  no  equity  in 
her  bill  for  specific  performance  of  a  contract  that 
deceased  had  never  entered  into. 

We  are  also  cited  by  the  defendants  to  the  holding  of 
the  supreme  court  of  the  state  of  Missouri  in  Davis  v. 
Hendricks,  99  Mo.  478, 12  S.  W.  887,  as  tending  to  support 
the  judgment  of  the  trial  court  in  the  instant  suit.  In  this 
case  the  facts  were  that  the  child  was  taken  by  the  foster- 
parents  under  an  agreement  with  the  natural  father  that 
they  would  make  her  their  heir.  There  was  some  written 
agreement  to  this  effect  that  appears  to  have  been  entered 
into,  but  was  not  produced  at  the  trial.  The  foster-parents 
subsequently  completed  the  adoption  of  the  child  by  act 
of  the  legislature  of  the  state  of  Missouri,  and  had  her 
name  legally  changed  to  that  of  the  foster-parents.  She 
was  raised,  educated,  and  cared  for  as  a  child  of  the 
foster-parents.  She  was  also  provided  for,  with  other 
l^atees,  in  the  will  of  the  foster-father.  She  brought  her 
suit  asking  for  a  specific  performance  of  the  contract  of 
adoption,  by  which  she  claimed  she  was  entitled  to  inherit 
the  entire  estate  of  the  deceased.  The  contest  was  between 
the  claimant  and  the  legatees  of  the  will  of  the  deceased, 
and  the  court,  in  disposing  of  the  case,  said : 

"The   strongest   case   made   by   the   evidence   for   the 
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plaintiffs  is  that  McCormick  agreed  to  adopt  the  child 
and  make  her  his  heir.  Such  an  agreement  faJls  far  short 
of  the  one  allied,  namely,  that  he  agreed  to  grant  and 
devise  to  her  all  his  property  at  his  death.  The  proved 
agreement  only  places  the  adopted  child  in  the  position  of 
a  natural  child." 

We  think  this  decision,  in  so  far  as  it  holds  that  the 
agreement  provad  gave  the  plaintiff  the  rights  of  heirship 
as  a  natural  child,  makes  against  rather  than  for  the 
decision  rendered  by  the  learned  trial  judge  in  the  case  at 
bar.  For  if,  under  that  decision,  the  deceased  and  his  wife 
had  died  intestate,  plaintiff,  under  her  contract  of 
adoption,  would  have  taken  the  entire  estate. 

In  this  connection,  our  attention  is  called  by  plaintiff 
to  a  later  decision  of  the  supreme  court  of  the  state  of 
Missouri  in  the  case  of  Healey  v.  Simpson,  113  Mo.  340, 
20  S.  W.  881,  in  which  the  facts  and  circumstances 
surrounding  the  contract  of  adoption  are  very  similar  to 
those  of  the  instant  suit  In  this  later  case  the  foster- 
parents  entered  into  a  contract  with  the  parents  of  the 
child  in  the  state  of  Ohio,  by  which  they  agreed  to  adopt 
the  child,  and  in  which  it  was  further  agreed,  "that  said 
Evangeline  Brewster  shall  have  and  inherit  from  the  estate 
of  said  parties  of  the  second  part  in  the  same  manner  and 
to  the  same  extent  that  a  child  bom  of  their  union  would 
inherit."  After  entering  into  this  contract,  the  foster-par- 
ents removed  to  the  state  of  Missouri,  took  the  child  with 
them,  gave  her  their  name,  and  treated  her  in  all  respects 
as  their  own  child.  The  child,  after  coming  to  maturity, 
married,  and  later,  in  1883,  died,  leaving  three  children  of 
the  marriage  surviving  her.  The  foster-father  procured 
a  divorce  from  his  wife  and  remarried,  and  died  intestate 
in  1886,  leaving  his  second  wife  surviving  him.  The 
children  of  Evangeline  Brewster  brought  an  action,  in 
which  they  prayed  for  a  decree  establishing  their  rights 
under  the  contract  of  adoption  entered  into  for  the  benefit 
of  their  mother,  and  declaring  them  to  be  the  heirs  at  law, 
and  as'  such   entitled  to  the  estate.     The  lower   court 
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sustained  a  deniurrer  to  plaintiff's  evidence,  which  judg- 
ment, on  review,  was  reversed  in  the  supreme  court  in  an 
opinion  wherein  it  was  said:  "The  instrument  of  writing 
in  question  cannot  operate  as  an  adoption,  as  it  did  not 
come  up  lo  legal  requirements,  but  it  can  operate  as  a 
contract  for  a.doption,  which  may,  upon  a  proper  showinor, 
be  specifically  enforced  in  equity."  The  agreement  in  this 
case  was  the  same  in  substance  as  that  contained  in  the 
contract  now  alleged  upon. 

As  against  these  authorities  it  is  of  no  avail  to  suggest 
that,  notwithstanding  the  existence  of  the  contract  sued 
upon,  the  deceased  could  have  disposed  of  his  property  as 
he  pleased  during  his  lifetime,  by  deed,  devise,  or 
otherwise.  It  is  true  that  he  might  have  done  so,  and  also 
true  that  he  did  not.  The  deceased  plainly  lived  up  to  both 
the  letter  and  spirit  of  the  contract  in  every  particular, 
and  died  in  the  belief  that  its  conditions  would  be  carried 
out  as  he  desired  they  should  be.  And  w^e  think  there  is 
no  reason  in  equity  and  conscience  why  a  decree  of 
specific  performance  of  this  contract  should  not  be  granted. 

We  therefore  recommend  that  the  judgment  of  the 
district  court  be  reversed  and  the  cause  remanded,  with 
directions  to  enter  a  decree  as  prayed  for  in  the  petition. 

Ames  and  Epperson,  CC,  concur.* 

By  the  Court:  For  the  reasons  given  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded,  with  directions 
to  enter  a  decree  as  prayed  for  in  the  petition. 

Bevebsbd. 


Vol.76]  JANUARY  TERM,  1906.  679 


Rohrbough  t.  Douglas  County. 


M.  G,  ROHBBOUGH  BT  AL.,  APPELLEES,  V.  DOUGLAS  COUNTY, 

APPELLANT. 

Fujed  Mat  17,  1906.    No.  14,683. 

1«  Taxation:  Bxemptions.  A  commercial  college,  teaching  such 
branches  as  arithmetic,  reading,  penmanship,  spelling,  bookkeep- 
ing, geography,  history,  etc.,  is  a  school  within  the  meaning  of 
section  13,  art  I,  ch.  77,  Comp.  St  1905. 

2.  School  Property:  Assessment.  In  assessing  property  for  taxation* 
which  Is  used  partly  for  school  purposes  and  partly  for  purposes 
not  exempt  from  taxation,  the  value  of  the  part  of  the  property 
used  exclusively  for  school  purposes  should  be  deducted  from  the 
total  value  of  the  entire  property. 

Appeal  from  the  district  court  for  Douglas  county: 
Howard  Kennedy,  Jr.,  Judge.    Affirmed. 

W.  W.  Slabaugh,  F.  W.  Fitch  and  F.  A.  Shotwell,  for 
appellant. 

Benjamin  8.  Baker,  contra. 

Oldham,  O. 

This  was  an  appeal  from  the  board  of  equalization  of 
Douglas  county  in  the  matter  of  the  assessment  of  certiun 
property  situated  in  Omaha,  and  used  by  the  owners 
thereof  mainly  as  a  commercial  college,  known  ajs  the 
"Rohrbough  Commercial  College."  The  appeal  was  tried  in 
the  district  court  on  the  following  stipulation  of  facts:  "It 
is  hereby  stipulated  by  and  between  the  parties  in  the 
above  entitled  action  that  lot  5,  in  block  115,  in  the  city  of 
Omaha,  Nebraska,  and  the  building  thereon,  is  the 
property  of  M.  G.  and  G.  A.  Rohrbough.  It  is  further 
stipulated  that  all  of  said  real  estate  is  used  exclusively 
for  commercial  college  purposes,  as  shown  by  exhibit  A 
of  the  petition,  except  the  east  room  in  the  basement  and 
the  third  story  in  said  building,  which  said  basement  room 
and  said  third  story  are  rented  by  the  said  Rohrboughs  for 
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commercial  purposes.  It  is  furtlier  stipulated  and  agreed 
by  and  between  the  parties  in  the  aboye  entitled  action 
that  said  baisement  room  and  the  said  third  story  consti- 
tuted 17i  per  cent  of  the  whole  value  of  said  real  estate, 
and  that  the  remaining  82i  per  cent  in  yalue  of  said 
real  estate  represented  by  the  balance  of  the  basement 
story,  the  first,  second  and  fourth  stories  of  said  buUding 
are  used  by  the  plaintiffs  exclusively  for  commercial 
collie  purposes,  as  shown  by  exhibit  A  of  the  petition. 
It  is  further  stipulated  by  and  between  the  parties  that 
plaintiflFs  own  the  said  property,  and  that  it  was  used  ex- 
clusively for  commercial  college  purposes  as  shown  by 
exhibit  A  of  the  petition  to  the  extent  of  82^  per  cent  of  its 
value  at  and  prior  to  the  time  of  the  assessment  made  by 
said  county,  of  which  assessment  the  plaintiffs  bring 
complaint.  Assessor's  valuation  f  14,000;  assessed  valua- 
tion f 2,800."  Exhibit  A,  referred  to  in  the  stipulation,  is 
the  course  of  study  taught  in  the  institution,  consisting  of 
such  branches  as  arithmetic,  penmanship,  reading,  gram- 
mar, history,  bookkeeping,  shorthand,  .  typewriting, 
French,  Spanish,  and  German  language,  etc.  This  exhibit 
also  shows  the  tuition  charged  for  instruction  in  the 
various  branches  of  study.  On  this  stipulation  of  facts  the 
court  found  that  at  the  time  of  the  assessment  all  of  the 
premises,  except  the  east  room  in  the  basement  and  the 
third  story  of  the  building,  was  and  is  used  exclusively  for 
school  purposes,  and  is  exempt  from  taxation;  that  the 
value  of  the  premises  exclusively  used  for  school  purposes 
is  82^  per  cent  of  the  whole  of  the  lot  in  dispute;  and 
that  the  school  conducted  in  the  premises  produces  an 
income  from  tuition  fees  and  is*  conducted  in  part  for 
private  gain.  On  these  findings  the  court  reduced  the 
amount  of  the  assessment  82^  per  cent,  the  agreed 
proportionate  value  used  exclusively  for  school  purposes. 
To  reverse  this  judgment  the  county  appeals  to  this  court 
Section  2  of  article  9  of  the  constitution  of  Nebraska 
empowers  the  legislature  to  exempt  from  taxation  the 
property  of  the  state,  counties,  and  municipal  corpora- 
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tions,  both  real  and  personal^  and  such  other  property  as 
may  be  exclusively  used  for  agricultural  and  horticultural 
societies,  for  schools,  religious,  cemetery,  and  charitable 
purposes.  Under  the  authority  so  conferred,  the  legisla- 
ture enacted  section  13,  art  I,  ch.  77,  Comp.  St.,  which 
exempted  from  taxation — First,  all  property  of  the  state, 
counties,  and  municipal  corporations.  Second,  such  other 
property  as  may  be  used  exclusively  for  agricultural  and 
horticultural  societies,  for  schools,  religious,  cemetery,  and 
other  charitable  purposes. 

It  will  be  noticed  that  neither  the  constitution,  nor  the 
statute  passed  in  furtherance  of  its  provisions,  makes  any 
reference  to  schools  conducted  for  gain,  or  to  public  sa 
distinguished  from  private  schools.  Consequently,  cases 
cited  in  the  brief  of  the  county  attorney  from  states  whose 
constitutions  or  statutes  contain  this  limitation  on  the 
exemption  lend  little  assistance  in  determining  the  ques- 
tion at  issue,  and  it  seems  to  us  unnecessary  to  go  beyond 
the  construction  of  our  own  statute  by  this  court  to  deter- 
mine whether  or  not  a  commercial  college,  teaching  the 
branches  enumerated  in  exhibit  A  of  the  petition,  is  a 
school  within  the  meaning  of  the  exemption.  In  Omaha 
Medical  College  v.  Rush,  22  Neb.  449,  it  was  said  that  "the 
word  ^school*  in  section  2,  art.  I,  ch.  77,  Comp.  St.  means 
an  institution  of  learning,  and  is  not  limited  to  the  lower 
grades  of  schools.'^  In  this  case  it  was  determined  that 
a  medical  college  was  a  school  within  the  meaning  of  the 
statute.  In  Academy  of  the  Sacred  Heart  v.  Irey,  51  Neb. 
572,  the  entire  property  was  used  for  educational 
purposes,  and  it  was  held  to  be  all  exempt  from  taxation. 
In  Scott  V.  Society  of  Russian  Israelites,  59  Neb.  572,  it 
was  determined  that  it  was  the  use  and  not  the  ownership 
of  the  property  that  exempted  it  from  taxation.  In 
Watson  v.  CowleSy  61  Neb.  216,  the  property  was  used  as 
a  commercial  college,  and  it  was  held  that  during  the  years 
in  which  it  was  exclusively  used  for  commercial  college 
purposes  it  was  not  subject  to  taxation.  In  these  several 
decisions  it  has  been  determined  that  a  medical  college, 
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the  Academy  of  the  Sacred  Heart,  and  a  commercial 
college  are  all  schools  within  thq  meaning  of  the  exemp- 
tion of  our  statute,  and  that  where  buildings  and  grounds 
are  used  exclusivdy  for  these  purposes  they  are  exempt 
from  taxation. 

The  question  not  covered  by  these  decisions  is  as  to  the 
right  to  a  proportionate  ex^nption  in  property  used  partly 
for  exempt  and  partly  for  other  purposes.  This  question 
was  before  this  court  in  the  case  of  Young  Men's  Christian 
Ass'n  V.  Douglas  County ^  60  Neb..  642.  Here  a  part  of  the 
building  was  used  for  charitable,  educational  and  religious 
purposes  and  a  part  for  commercial  purposes,  and  it  waa 
held  that  the  part  of  the  building  used  for  commercial  pur^ 
poses  was  subject  to  taxation ;  and  in  reaching  this  conclu- 
sion, it  was  said :  "We  do  not  desire  to  be  understood  as 
holding  that  all  of  the  property  mentioned  in  the  petition 
of  appellant  is  subject  to  taxation,  but  only  that  part  which 
was  used  for  other  than  the  purposes  contemplated  by 
the  organization  maintained  by  appellant." 

We  think  these  decisions  fully  support  the  judgment  of 
the  trial  court,  and  we  recommend  that  it  be  affirmed. 

Ames  and  Eppeeson,  CO.,  concur. 

By  the  Court:  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


George  A.  Adams,  Administrator,  et  al.,  appellees,  v. 
Samuel  J.  Dennis,  Special  Administrator,  et  al., 

APPELLANTS. 

PiUGD  Mat  17,  1906.    No.  14,287. 

1.  Tnuts:  Jubisdiotion.  The  district  courts  of  this  state  have  juris- 
diction in  cases  involving  the  ownership  of  property  held  In  trust, 
though  in  the  possession  of  and  claimed  by  the  administrator  of 
the  estate  of  a  deceased  person. 
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2.  Deeds:  Vauoitt.    "A  deed  to  real  estate,  executed,  acknowledged, 

and  delivered  by  the  grantor,  Is  yalld  as  between  the  parties 
thereto  and  those  having  knowledge  of  Its  existence,  although  the 
conveyance  be  not  witnessed."    Pearson  v.  Davis,  41  Neb.  608. 

3.  Witness:  Oomfetenct.    A    husband    is    a    competent    witness    in 

behalf  of  his  wife  in  an  action  brought  by  her  in  equity  to  estab- 
lish the  ownership  to  property  claimed  by  her  and  held  in  trust 
by  the  administrator  of  his  mother's  estate,  ho  having  no  direct 
interest  adverse  to  the  administrator. 

4.  Bvidence  examined,  and  held  to  sustain  the  allegations  of  the  plain- 

tiff's petition  by  a  preponderance  of  the  evidence. 

Appeal  from  the  district  court  for  Pawnee  ^county : 
AiiBERT  H.  Babcock,  JUDGE.    Affirmed. 

A.  J.  Sawyer,  Claude  8.  Wilson  and  L.  C.  Burr,  for 
appellants. 

Oeorge  A.  AdamSj  Stewart  d  Hunger  and  John   B. 
Raper,  contra. 

Epperson,  C. 

This  is  an  appeal  from  the  district  court  for  Pawnee 

county.     The  record  discloses  that  in  an  early  day  one 

Mary  A.  Bentley  and  her  husband  located  on  a  farm  in 

that  county,  the  title  to  the  land  being  in  the  name  of  the 

said  Mary  A.  Benfley.     These  parties  had  no  children 

of  their  own,  but  in  1868  legally  adopted  a  boy,  then  six 

weeks  old,  and  gave  him  the  name  of  William  A., Bentley. 

The  adopted  son  lived  with  his  parents  for  more  than  18 

years.    On  the  9th  day  of  September,  1900,  he  was  married 

to  the  plaintiff  in  this  case,  Gertrude  Bentley.    Plaintiff 

claimed  to  be  the  owner  of  the  land  above  mentioned 

through  a  conveyance  from  Mary  A.  Bentley  and  brought 

this  action  against  the  defendant  Jun,  and  otliers,  to  have 

declared  fraudulent  as  to  her  a  conveyance  of  the  land  by 

Mary  A.  Bentley  to  Jun,  and  to  have  a  note  and  mortgage 

taken  in  part  payment  of  the  land  declarcMl  to  be  the 

property  of  the  plaintiff,  and  also  for  a  foreclosure  of  the 

mortgage. 
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On  the  day  of  the  son's  marriage  to  plaintiflF,  they 
visited  the  mother  at  her  home  in  Lincoln.    The  evidence 
discloses  that  the  mother  was  well  pleased  with  the  son's 
marriage  to  plaintiff,  and  that  she  was  on  friendly  and 
intimate   terms    with    them    until    they    departed    from 
Nebraska  eight  months  later.    About  two  weeks  after  their 
marriage  iJie  son  again  visited  his  mother.    He  testified 
that  at  this  time  she  handed  him  a  warranty  deed  to  her 
farm   in    Pawnee   county,   naming   plaintiff   as   grantee 
therein,  and  told  him  to  give  it  to  his  wife,  the  plaintiflf 
herein,  sfis  a  wedding  present,  but  not  to  record  it  until 
after  the  mother's  death.     The .  deed,  at  this  time,  wbb 
signed  by  Mary  A.  Bentley  and  acknowledged,  but  not 
witnessed.     When  the  son  examined  the  instrument,  he 
observed  that  it  was  not  attested  and  called  his  mother's 
attention  to  that  fact,  and  thereupon  she  requested  him  to 
sign  it  as  a  witness.    After  witnessing  the  deed  he  took  it 
to  Omaha  and  gave  it  to  his  wife,  who  retained  possession 
of  it  until  the  trial  in  the  court  below.    The  notary  before 
whom    the   deed    appears    to    have    been    acknowledged 
testified  that  he  was  acquainted  with  Mary  A.  Bentley, 
that  he  signed  the  acknowledgment,  that  Mrs.  Bentley 
was  in  his  oflSce  to  transact  some  business,  and  to  the  best 
of  his  recollection  it  must  have  been  the  acknowledgment 
of  this  deed.     Two  disinterested  witnesses  corroborated 
the  notary  as  to  the  acknowledgment  of  the  deed  by  Mrs.. 
Bentley.     About  a  month  after  the  marriage  Mary  A. 
Bentley  visited  her  son  and  daughter-in-law  in  Omaha  and 
remained  in  their  home  for  about  a  week.     While  there 
she  made  statements  to  several  witnesses  to  the  effect  that 
she  had  given  the  farm  to  Gertrude  Bentk^  as  a  wedding 
present.     Soon   after  the  mother's  visit   to  Omaha  the 
plaintiff  and  her  husband  came  to  Lincoln  and  lived  with 
her  until  April  9,  1901,  when  they  moved  to  Oklahoma. 
When  Bentley  and  his  wife  were  thus  living  with  his 
mother,  she  went  to  Pawnee  City,  and,  while  there,  without 
the  knowledge  or  consent  of  plaintiff,  sold  her  farm  to  the 
defendant  Jun,  receiving  fl,000  in  cash  and  two  notes, 
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one  for  |1,100  and  the  other  for  |3,000,  the  latter  secured 
by  a  mortgage  on  the  land.  The  son  testified  that,  when 
his  m'other  returned  to  Lincoln  with  the  proceeds  from  the 
sale  of  the  farm,  she  promised  to  rfnd  did  turn  over  to  his 
wife  the  notes,  money  and  mortgage.  His  testimony  is 
corroborated  to  some  extent  by  other  facts  appearing  in 
the  record.  Mary  A.  Bentley.  died  May  28,  1901,  and 
Dennis,  the  special  administrator  of  her  estate,  appears  as 
a  party  defendant  herein.  The  district  court  found  for  the 
plaintiflF,  and  decreed  that  she  was  the  owner  of  the  note 
and  mortgage  in  controversy,  and  that  the  defendants  had 
no  right,  title  or  interest  therein.  Since  the  decree  was 
entered  in  the  court  below,  plaintiflF  departed  this  life, 
and  the  action  was  revived  in  the  name  of  her  adminis* 
trator,  George  sA.  Adams.  Appellants  advance  several 
reasons  for  a  reversal  of  the  judgment 

1..  The  first  point  argued  is  that  the  district  court  for 
Pawnee  county  was  without  jurisdiction  to  try  and  deter- 
mine this  cause.  Mary  A  Bentley^s  home  at  the  time  of 
her  death  was  in  Lancaster  county;  and  at  the  time  this 
suit  was  instituted  proceedings  for  the  administration  of 
her  estate  were  pending  in  the  probate  court  of  that  county. 
It  is  argued  by  defendants  that,  as  the  county  court  has 
original  jurisdiction  of  all  matters  of  probate  and  the 
settlement  of  the  estates  of  deceased  persons,  this  matter 
was  exclusively  within  the  jurisdiction  of  that  court  This 
is  not  an  action  upon  debt,  nor  an  obligation  of  the 
deceased,  nor  otherwise  involving  the  settlement  of  the 
estate  of  Mary  A.  Bentley,  but  is  an  action  to  determine 
the  ownership  of  securities  and  a  trust  fund,  and  to 
foreclose  a  mortgage  of  which  plaintiff  claims  to  be  the 
equitable  owner.  The  mere  fact  that  the  special  adminis- 
trator of  Mary  A.  Bentley  contends  that  her  estate  is  the 
owner  thereof  does  not  bring  the  matter  within  the 
exclusive  jurisdiction  of  the  county  court.  The  special 
administrator,  made  defendant  herein,  was  in  possession 
of  the  notes  and  mortgage  in  controversy,  which  it  is 
claimed  belonged  to  the  plaintiflF,  and  not  to  the  deceased. 
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Plaintiflf^s  cause  of  action  would  have  existed  against  any- 
one in  possession.  In  Coleman  v.  McGrew,  71  Neb.  801, 
the  court  had  under  consideration  a  question  involving 
the  disposition  of  tl-ust  funds  in  the  hands  of  an 
administrator,  which  funds  were  claimed  by  a  party 
to  the  suit  and  also  by  the  administrator.  Oldham,  C,  in 
the  opinion  says : 

"If  these  funds  are  assets  of  the  esfete,  and  liable  for 
the  debts  of  the  deceased,  then  plaintiffs  could  not 
maintain  this  cause  of  action,  for  want  of  a  present 
interest  in  the  funds;  but,  if  these  funds  are  held  in  trust 
by  the  executor  for  thetplaintiffs,  their  interest  is  immedi- 
ate and  the  capacity  to  sue  clearly  exists.  ♦  ♦  ♦  This 
(defendant's)  objection  is  based  upon  the  proposition 
that  the  county  court  has  sole  and  exclusive  jurisdiction  of 
probate  matters;  but,  if  we  are  correct  in  the  conclusion 
already  reached,  the  question  involved  has  no  connection 
with  the  proceedings  connected  with  the  probate  of  the 
will  of  the  deceased.  It  is  simply  an  application  by  the 
cestui  que  trust  to  a  court  of  equity  for  an  order  restrain- 
ing the  trustee  from  misappropriation  of  his  trust  funds, 
and  the  jurisdiction  of  a  court  of  equity  to  grant  this  relief 
is  grounded  on  the  fundamental  principles  of  equity  juris- 
prudence." 

We  cannot  present  a  better  reason  for  overruling  this 
contention  of  the  defendants. 

Another  suggestion  made  by  defendants  on  this  point 
is  that  the  district  court  for  Pawnee  county  had  no  juris- 
diction because,  when  this  suit  was  instituted,  there  was 
pending  in  the  county  court  of  Lancaster  county  against 
the  estate  of  Mary  A.  Bentley  the  petition  and  claim  of  the 
plaintiff  herein,  in  which  she  alleged  substantially  the 
above  facts  and  asked  that  the  special  administrator  be 
required  by  the  court  to  deliver  to  her  the  trust  property. 
Such  proceedings  were  admitted  by  the  plaintiff,  but  it 
appears  that  the  claim  in  the  county  court  was  withdrawn 
before  the  trial  of  this  cause  and  that  action  dismissed 
without  prejudice.    Defendants  in  their  brief  refer  to  the 
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facts,  but  do  not  claim  that  the  proceedings  in  the  county 
court  constituted  a  bar  to  this  action;  and  we  are  of 
opinion  that  such  proceedings  did  not  deprive  the  district 
court  of  jurisdiction. 

2.  It  is  next  urged  that  the  deed  from  Mary  A.  Bentley 
to  the  plaintiff  was  void  because  not  attested  by  a 
competent  witness.  As  hereinbefore  stated,  the  deed,  when 
handed  to  Bentley,  was  not  attested,  but,  on  the  suggestion 
of  the  grantor,  he  affixed  his  name  thereto  as  a  witness. 
The  title  of  the  defendant  Jun  under  his  subsequent  deed 
is  not  assailed  in  this  action,  and  it  is  unnecessary  to 
discuss  the  compet>ency  of  the  grantee's  husband  to  attest 
the  execution  of  the  deed.  The  rule  that  as  between  the 
parties  a  deed  is  valid  although  not  witnessed  has  been 
followed  in  many  decisions  of  this  court.  Missouri  Valley 
Latid  Co.  v.  BushneU,  11  Neb.  192;  Pearson  v.  Davis,  41 
Neb.  608;  Holmes  v.  Hull,  50  Neb.  656;  Prout  v,  Burke, 
51  Neb.  24.  We  shall  not  digress  for  the  benefit  of  the 
defendants  in  this  casa  Defendants  cite  Child  v.  Baker , 
24  Neb.  188,  which,  however,  is  not  in  point.  The  deed 
there  considered  was  acknowledged  before  a  notary  public 
who  was  the  purchaser  and  the  only  attesting  witness. 

3.  The  testimony  of  the  plaintiff's  husband  was  neces- 
sary to  enable  the  plaintiff  to  recover.  Defendants  contend 
that  under  section  329  of  the  code  he  was  an  incompetent 
witness,  for  the  reason  that  the  special  administrator  was 
an  adverse  party  within  the  meaning  of  the  law.  Section 
329  of  the  code  provides:  "No  person  having  a  direct 
legal  interest  in  the  result  of  any  civil  action  or  proceeding, 
when  the  adverse  party  is  the  representative  of  a  deceased 
person,  shall  be  permitted  to  testify  to  any  transaction  or 
conversation  had  between  the  deceased  person  and  the 
witness,"  etc.  Plaintiff's  husband  was  his  foster-mother's 
sole  heir,  and,  as  such,  possessed  an  interest  contingent 
upon  the  probate  of  a  will  which  had  been  oflFered,  but  not 
yet  admitted  to  probate.  Under  the  proposed  will  the 
plaintiflf's  husband  would  have  a  small  interest  as  legatee 
— f25.     This  amounted  practically  to  a  disinheritance. 
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But,  whether  his  interest  be  that  of  legatee  or  heir,  it  is 
not  adverse  to  the  special  administrator.  Such  an  interest 
would  be  furthered  by  the  special  administrator's  success 
and  dependent  thereon.  In  Parker  v.  Wells,  68  Neb.  647, 
it  is  said :  "A  wife  may  testify  in  favor  of  her  husband  in 
relation-  to  conversations  and  transactions  ♦  ♦  ♦ 
except  where  the  result  of  the  suit,  if  favorable  to  the 
husband,  would  invest  her  with  some  direct  legal  interest 
in  the  subject  of  the  controversy."  See  also  Hagaman  v. 
Estate  of  Powell,  ante,  p.  514.  The  plaintiff's  success 
in  this  action  would  vest  in  her  certain  personal  property 
or  money  in  which  her  husband  would  have  no  direct  legal 
interest,  and  the  evidence  admitted,  under  the  circum- 
stances existing  at  the  time  of  the  trial,  was  competent, 
and  the  trial  court  properly  so  held. 

4.  It  is  earnestly  contended  by  defendants  that  the 
evidence  fails  to  establish  the  alleged  gift  of  the  notes  and 
mortgage  by  Mary  A.  Bentley  to  the  plaintiff.  The  testi- 
mony of  the  plaintiff  and  her  husband  is  to  the  effect  that 
the  notes  and  mortgage  were  given  to  the  plaintiff,  w-ho 
took  charge  of  the  same  and  deposited  them  in  a  safety 
deposit  vault  or  drawer  in  a  local  bank.  This  depos- 
itory was  procured  for  the  use  of  the  plaintiff,  her 
husband,  and  his  mother.  Each  had  a  key  to  the  same. 
There  the  papers  remained  until  a  short  time  before  the 
plaintiff  and  her  husband  moved  to  Oklahoma,  when  they 
were  taken  by  the  plaintiff  and  given  into  the  possession  of 
Mary  A.  Bentley,  with  the  understanding  that  she  was  to 
collect  a  payment  which  was  expected  soon  to  be  made, 
and,  when  so  paid,  she  was  to  bring  it  to  Oklahoma  and 
join  the  plaintiff  and  her  husband.  Defendant's  evidence 
discloses  that  on  April  13,  1901,  the  notes  and  mortgage 
were  deposited  by  Mary  A.  Bentley  with  a  friend  from 
whom  the  special  administrator  obtained  them  after  the 
death  of  the  said  Mary  A.  Bentley.  No  written  indorse- 
ments or  assignment  of  the  notes  and  mortgage  were  made 
Such  conduct  between  strangers  would  be  of  great  weight 
in  support  of  the  theory  that  no  gift  of  the  securitieiB  had 
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been  made  and  no  transfer  of  title  effected,  but  such  con- 
duct is  not  unusual  between  members  of  the  same  family 
on  friendly  terms.  If  the  gift  of  the  land  to  the  plaintiff 
was  made  as  alleged  we  need  not  hold  her  to  the  same  de- 
gree of  proof  as  to  the  delivery  of  the  notes  and  mortgage 
BB  otherwise  we  would  be  compelled, to  do.  In  such  case 
she  would  be  entitled  to  the  securities  as  equitable  owner 
in  the  absence  of  proof  of  an  independent  gift  thereof  to 
her  by  the  donor. 

Defendants  further  argue  that  there  is  i^consistency 
in  the  allegations  of  the  petition  that  there  was  a  gift  of 
the  farm,  and,  later,  a  gift  of  the  notes  and  mortgage. 
We  cannot  see  wherein  there  is  inconsistency  in  these  alle- 
gations. It  is  true  that  proof  of  one  without  proof  of  the  ^ 
other  would  be  sufficient  to  entitle  the  plaintiff  to  recover, 
but  both  pertain  to  the  same  matter,  and  evidence  of  one 
would  not  disprove  or  discredit  the  other. 

Defendants  strongly  contend  that  the  evidence  indicates 
that  the  plaintiff's  deed  was  a  forgery,  and  that  the 
evidence  is  insufficient  to  prove  a  gift  of  the  notes  and 
mortgage.  Had  the  plaintiff's  case  rested  upon  the  testi- 
mony of  the  Bentleys  there  would  be  more  reason  for  this 
contention.  Even  though  we  cannot  find  any  inconsistency 
in  their  testimony  and  have  no  reason  for  discrediting 
their  statements,  still  they  testified  concerning  matters, 
many  of  which  rest  alone  within  their  knowledge.  The 
execution  of  plaintiff's  deed,  however,  was  acknowledged 
before  a  notary  public,  and  if  the  plaintiff  and  her  husband 
perpetrated  a  crime  the  notary  was  a  party  to  it.  This 
notary  was  a  witness  on  the  trial  and  related  the  transac- 
tion, not  as  it  would  probably  be  stated  by  a  party  to  a 
crime,  but  as  an  ordinary  honest  business  man  would 
relate  the  facts  of  an  every  day  occurrence.  We  would 
be  convinced  of  the  truthfulness  of  his  testimony,  even 
though  it  had  not  been  corroborated,  as  it  was,  by  two 
other  disinterested  witnesses.  The  deed  having  been 
acknowledged,  delivery  thereof  was  a  natural  sequence. 
Opposing  the  plaintiff's  evidence  on  this  point',  we  find 
47 


690  NEBRASKA  REPORTB.  [Vol.  76 


Bennett  y.  Melville. 


the  testimony  of  many  expert  witnesses  who  testify  that, 
in  their  opinion,  the  signature  to  the  plaintiff's  deed  was 
not  the  handwriting  of  Mary  A.  Bentley.  Their  evidence 
is  conflicting  in  many  details  and  is  opposed  by  the 
opinions  of  two  experts  called  by  the  plaintiff.  Such 
evidence  is  not  very  satisfactory,  and  we  cannot  accept  the 
opinions  of  these  experts  as  against  the  evidence  of  the 
notary,  the  witnesses  corroborating  him,  and  the  other 
facts  appearing  in  the  record  sustaining  the  allegations  of 
the  plaintiflf's  petition. 

Upon  the  trial  plaintiff  called  several  witnesses  who 
testified  to  statements  made  by  Mary  A.  Bentley  to  the 
effect  that  she  had  given  her  land  to  the  plaintiff  as  a 
wedding  present  Such  evidence  it  is  claimed  6y  the 
defendants,  was  hearsay  and  incompetent  This  opinion 
is  already  of  considerable  length,  and  a  full  discussion  of 
this  question  is  unnecessary.  Such  evidence  was  proof  of 
admissions  by  deceased  against  interest  and  was  com- 
petent. 

A  careful  review  of  the  record  convinces  us  that  the 
conclusion  of  the  trial  court  was  right,  and  we  recommend 
that  its  judgment  be  afllrmed. 

Ames  and  Oldham,  CO.,  concur. 

By  the  Court;  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 


Affirmed. 


John  M.  Sbnnbtt,  appellee,  v.  James  M.  Melville 
et  al.,  appellants. 

FiLKD  Mat  17,  1906.    No.  14,309. 

Oontracts:  Bvidencb.    To  establish  as  a  contract  a  proposition  made  bj 
letter,  proof  of  its  acceptance  is  necessary. 

Appeal  from  the  district  court  for  Custer  county: 
Bruno  O.  Hostetleb,  Judge.    Reversed^ 
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/.  8.  Kirkpatrick  and  Q.  E.  Eager ^  for  appellants. 
H.  M.  Bullivan,  contra.  I 

Epperson,  0.  '  i    \ 

Plaintiff  instituted  this  snit  in  the  district  court  tot 
Custer  county  to  require  the  specific  performance  of  an 
alleged  contract  for  the  sale  to  him  of  80  acres  of  land. 
The  contract  relied  upon  was  made  by  correspondence 
transmitted  through  the  mail  between  defendant  and 
plaintiff.  The  first  letter  admitted  in  evidence  bears  date 
March  13,  1902,  was  written  to  plaintiff's  agent  and  had 
defendant  Melville's  name  signed  thereto.  The  body 
of  the  letter  is  as  follows:  "Your  favor  of  Mch.  11th 
received,  contents  noted.  Will  send  deed  and  abstract  as 
soon  as  I  can  get  abstract  from  Broken  Bow,  Nebr.''  There 
is  no  evidence  as  to  the  contents  of  the  letter  to  Melville 
of  date  March  11,  to  which  the  above  purports  to  be  an 
answer.  The  initial  letter  of  this  correspondence  was 
written  by  plaintiff  to  Melville,  and  is  shown  by  secondary 
evidence  to  have  contained  a  proposal  to  pay  f 500  for  the 
land  in  controversy,  a  part  in  cash,  and  a  part  at  some 
future  time  secured  by  mortgage.  The  proposition  therein 
made  was  not  accepted,  nor  did  the  plaintiff  rely  upon  the 
same  as  the  basis  of  this  action.  In  answer  to  this  first 
letter  defendant  refused  the  proposition  therein  made, 
and  submitted  another  proposition  or  made  some  answer 
as  to  the  nature  of  which  no  evidence  was  given.  Follow- 
ing the  letter  quoted,  we  find  the  following  letter  b> 
defendant  to  plaintiff's  agent,  P.  D..  Brown : 

"Sterling,  Neb.,  Mch.  25,  1902.  P.  D.  Brown,  cashier. 
Miller,  Neb.  Dear  sir:  I  inclose  you  herewith  deed  and 
abstract  for  the  N.  half,  S.  W.  %  sec.  22-13-18.  *  ♦  * 
When  Mr.  Bennett  pays  you  f500,  plus  exchange,  kindly 
deliver  these  papers  to  him,  and  send  me  draft  for  |500 
at  Sterling,  Neb.    Yours  very  truly,  J.  H.  Melville." 

Secondary  evidence  waA  given  showing  that  plaintiff 
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returned  the  abstract,  with  a  letter  calling, defendant's 
attention  to  what  he  supposed  was  a  cloud  upon  the  title 
and  requested  him  to  procure  a  quitclaim  deed  from  one 
Popple  to  cu^e  the  defect.  On  April  2^  1902,  defendant 
wrote  the  following  to  plaintiff's  agent : 

"Sterling,  Neb.,  Apr.  2, 1902.  S.  D.  Brown,  Esq.  Miller, 
Neb,  Dear  sir:  Replying  to  your  favor  of  Mch.  31,  I 
have  given  the  matter  to  my  attorney,  who  will  have 
everything  fixed  up  as  soon  as  possibla  Tours  very  truly, 
J.  H.  Melville.'' 

Augurt  29,  1902,  defendant  wrote  again  to  the  agent 
saying  that  Popple  would  not  give  a  quitclaim  deed,  and 
contended  that  the  same  was  unnecessary,  concluding  his 
letter  as  follows :  "If  Mr  Bennett  thinks  the  title  not  good 
you  had  better  return  the  deed  to  me,  but  if  he  wants  to 
take  it  as  it  ts  we  will  return  you  the  abstract  so  the  deal 
can  be  closed  at  once." 

Defendant  contends  that  the  secondary  evidence  above 
referred  to  was  erroneously  admitted.  We  cannot  see  that 
it  is  prejudicial,  and  therefore  refrain  from  discussing 
that  question.  Such  evidence  as  to  plaintiff's  answ^er  to 
the  letter  of  March  25,  1902,  was  sufficient  proof  that  the 
proposition  therein  contained  was  not  then  accepted.  This 
was  not  prejudicial  to  him. 

It  is  also  contended  that  the  letters  above  quoted  or 
referred  to  were  not  sufficiently  identified  to  permit  their 
admission  in  evidence.  The  proof  showed  that  defendant 
resided  at  Sterling:  when  the  correspondence  began;  that 
the  letters  admitted  were  received  in  answer  to  letters 
written  to  him  by  plaintiff's  agent.  The  letters  purport 
to  have  been  written  at  Sterling,  but  the  evidence  does  not 
show  that  they  were  posted  in  Sterling,  nor  that  the  letters 
they  purport  to  answer  were  addressed  to  Stirling.  There 
was  no  testimony  given  that  the  letters  were  in  the  hand- 
writing of  defendant,  nor  that  he  either  wrote,  dictated  or 
authorized  the  same.  The  admission  of  such  evidence  was 
objected  to  by  the  defendant,  and  it  may  be  questioned 
under  the  rule  in  Oartrell  v.  Stafford,  12  Neb.  545,  whether 
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it  was  competent,  but,  even  if  considered  as  competent 
evidence,  still  there  is  a  failure  of  proof.  The  proof  fails 
to  show  that  plaintiff  ever  accepted  the  proposition  made 
in  the  letter  of  March  25,  1902,  or  int  the  letter  of  August 
29,  1902,  No  tender  of  the  purchase  price  was  made,  but 
the  agent  to  whom  the  deed  was  forwarded  retained  it, 
even  though  the  defendant  several  times  demanded  its 
return.  Plaintiff  did  have  a  fund  on  deposit,  subject  to 
his  check,  in  the  First  Bank  of  Miller,  of  which  his  agent 
Brown  was  cashier.  The  bank  had  agreed  to  loan  him  the 
amount  needed  to  consummate  the  purchase  of  the  land, 
but  he  never  complied  with  the  conditions  necessary  to 
entitle  him  to  the  possession  of  the  deed,  nor  is  there  proof 
that  he  ever  indicated  his  intention  to  purchase  under  the 
proposition  made  in  defendant's  letters. 

In  his  petition  plaintiff  alleged  that  he  accepted  the 
proposition  made  in  the  letter  of  August  29.  No  evidence 
was.  offered  in  support  of  this  allegation,  which  was  denied 
by  the  answer.  On  account  of  the  absence  of  evidence  as 
to  the  contents  of  the  letters  written  by  plaintiff,  these 
allegations  of  the  petition  and  the  judgment  of  the  trial 
court  are  not  supported  by  suflBcient  evidence  to  show  the 
acceptance  of  defendant's  offer  to  sell.  It  is  a  well-estab- 
lished rule  that  a  proposition  to  sell  real  estate  made  by 
letter  may  be  enforced,  if  accepted.  Proof  of  the  accept- 
ance is  as  essential  as  proof  of  the  proposition.  Melick  v. 
Kelley,  53  Neb.  509.  And  at  any  time  before  its  acceptance, 
no  time  being  fixed^  the  proposition  may  be  withdrawn. 

Plaintiff  contends  that  by  delivery  of  the  deed  to  his 
agent  Brown  the  title  vested  in  plaintiff.  This  is  somewhat 
inconsistent  with  the  petition,  wherein  plaintiff  prays  for 
specific  performance  of  the  contract,  which  by  this  conten- 
tion he  claims  has  been  fully  performed.  It  is  true  that 
Brown  was  plaintiff's  agent  for  the  purpose  of  correspond- 
ing with  the  defendant,  but  the  defendant,  by  entrusting 
to  Brown  the  deed  in  controversy  with  the  request  that  he 
deliver  the  same  to  the  plaintiff  upon  the  payment  of  the 
purchase  price,  thereby  made  Brown  his  agent  for  that 


694  NEBRASKA  BEPORTS.  [Vol.  76 


1 


A. 


Pallman  Palace  Car  Co.  t.  Woods. 


purpose,  and  Brown  had  no  authority  to  deliver  the  deed 
to  the  plaintiff  until  the  proposition  was  accepted  and*  the 
purchase  price  in  his  hands  with  authority  to  pay  the  same 
to  the  defendant 

The  judgment  of  the  trial  court  in  favor  of  the  plaintiff 
is  not  supported  by  the  evidence,  and  we  recommend  that  it 
be  reversed  and  the  cause  remand^  for  a  new  triaL 

Ames  and  Oij)HAM,  CO.,  concur.  • 

By  the  Court:  For  the  reasons  stated  in  the  forgoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  is  remanded  for  a  new  trial. 

Bevebsbd. 


Pullman  Palace  Cab  Company  v.  Clarke  P.  Woods. 

Fujcd  Mat  17,  1906.    No.  14,236. 

1.  Evidence  of  Value:  Habmless  Ebbob.    Where  both  competent  and 

Incompetent  evidence  Is  received  as  to  the  value  of  property, 
the  latter  placing  the  valuation  no  higher  than  the  former,  and 
neither  is  contradicted,  and  the  value  as  found  by  the  jury  is 
less  than  that  warranted  by  the  competent  testimony,  the  admia- 
sion  of  the  incompetent  evidence  is  harmless  error. 

2.  Harmless  Error.    Where  a  litigant  relies  upon  the  common  law  of 

a  sister  state,  he  is  not  prejudiced  by  the  rejection  of  evidence 
to  prove  such  law,  where  the  court  embodies  such  law  In  an  in- 
struction to  the  jury  as  a  part  of  the  law  of  the  case. 

8.  Evidence  examined,  and  held  sufficient  to  sustain  the  verdict 

Error   to   the  district  court   for   Lancaster   couniy: 
Edward  P.  Holmes,  Judge.   Affirmed. 

F.  T.  Ransom  and  Robert  Ryan,  for  plaintiff  in  error. 

B.  B.  Pound,  contra. 

Albert,  C-  ; 

The  plaintiff  brought  this  action  against  the  Pullman 
Palace  Car  Company  to  recover  for  the  loss  of  certain 
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jewelry  and  money,  which  she  alleges  were  stolen  froni  her 
person  while  asleep  in  a  berth  on  one  of  the  defendant's 
cars  in  which  she  was  traveling  as  a  passenger  in  the  state 
of  Pennsylvania.  She  alleges  that  the  loss  was  dne  to  the 
negligent  omission  of  the  defendant  to  take  dne  precautions 
to  protect  the  property  of  its  passengers  from  theft  The 
loss  of  the  property  and  the  amount  of  damages,  if  any 
loss  occurred,  are  put  in  issue  by  the  answer,  which  also 
contains  the  following  allegations:  'TDefendant  further 
allege  that  the  contract  between  the  plaintiff  and  the 
defendant,  whereby  defendant  was  to  furnish  the  plaintiff 
with  a  berth  and  accommodations  in  the  car  mentioned  in 
the  petition,  was  made  in  the  state  of  Pennsylvania,  and  is 
to  be  construed  according  to  the  laws  of  that  state,  and 
the  rights,  duties  and  liabilities  of  the  parties  to  each  other 
under  such  contract  are  to  be  governed  and  determined  by 
the  laws  of  the  state  of  Pennsylvania,  and  that  under  the 
laws  of  the  state  of  Pennsylvania  the  defendant's  liability 
to  the  plaintiff  for  the  alleged  loss  of  her  jewelry  depends 
upon  whether  the  defendant  used  due  care  and  caution  to 
guard  against  said  property  of  plaintiff  being  stolen  or 
lost  while  she  occupied  the  ^id  berth,  and  defendant 
alleges  that  it  used  due  care  and  caution,  and  therefore  is 
not  liable  to  plaintiff  in  this  action."  The  jury  found  for 
the  plaintiff  and  awarded  f  507.15  damages.  The  defendant 
brings  error. 

The  principal  question  now  presented  is  whether  the 
verdict  is  sustained  by  sufllcient  evidence;  the  defendant 
contending  that  the  evidence  is  wholly  insuflBcient  to  sus- 
tain the  finding  that  the  jewelry  and  money  were  stolen 
from  the  plaintiff  as  alleged  in  her  petition.  The  testimony 
of  the  plaintiff  as  to  the  alleged  loss  is  to  the  effect  that 
she  and  her  husband  were  passengers  on  one  of  the 
defendant's  cars  on  the  night  of  the  alleged  loss,  and 
occupied  the  same  berth.  Among  other  articles  of  personal 
adornment  she  carried  with  her  two  solitaire  diamond 
rings,  the  stone  in  one  weighing  If  carats,  in  the  other  1 
carat;  a  turquoise  ring,  with  a  circle  of  diamonds;  a  ring 
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set  with  an  emerald,  surrounded  by  a  circle  consisting  of 
ten  small  diamonds,  and  a  ring  containing  three  large 
opals.  Before  retiring  she  placed  the  five  rings  and  a  f5 
bill  in  a  small  bag  at  the  end  of  a  long  strip  of  chamois 
skin,  which  was  wound  around  it  and  securely  tied,  and 
pinned  the  bag  to  the  inside  of  her  undervest,  next  to 
her  person,  by  means  of  two  belt  pins  al>out  2^  inches 
in  length.  The  undervest  was  low-cut,  and  the  chamois- 
skin  bag  was  pinned  near  the  top  of  the  vest.  Over  this 
vest  she  wore  a  nightgown,  which  w^as  also  low-cut  in  front 
like  the  undervest.  She  retired  about  10  o'clock.  Her 
husband  retired  about  midnight.  He  was  ill  and  feverish, 
and  after  he  had  been  in  the  berth  about  an  hour  wanted 
some  water,  and  rang  the  bell  repeatedly  for  the  porter, 
but  could  get  no  response.  The  conductor,  who  was 
produced  as  a  witness  on  behalf  of  the  defendant,  testified 
that  all  the  bells  were  in  good  working  order,  and,  if 
rung,  would  have  been  heard  by  himself  or  the  porter,  if 
in  the  car.  The  plaintiff  further  testified  that  as  her 
husband  was  unable  to  raise  the  conductor  or  porter  by 
ringing  the  bell,  she  got  up,  went  to  the  end  of  the  car, 
procured  water  for  him  there,  and  returned  with  it  to  the 
berth.  She  also  testified,  that,  upon  leaving  the  berth, 
she  looked  up  and  down  the  aisle,  that  there  was  no  person 
in  sight,  and  that  she  saw  no  one  in  the  aisle  or  in  the  car, 
either  coming  or  going.  When  she  had  returned  with  the 
water,  and  again  retired,  fee  chamois-skin  bag  with  the 
jewelry  was  still  on  her  person,  and  the  curtains  of  the 
berth  were  fastened.  Her  husband  testified  that  when  he 
retired,  which  was  about  midnight,  there  was  none  of  the 
employees  of  the  company  in  sight.  He  got  up  in  the 
morning  sometime  before  his  wife,  but  did  not  touch  the 
curtains  at  the  head  of  the  berth.  The  wife  testified  that 
when  she  got  up,  shortly  afterwards,  the  curtains  at  the 
head  of  the  bed  were  unbuttoned,  and  that  the  chamois- 
skin  bag  containing  the  rings  and  money  had  been  removed 
from  her  person.  She  immediately  reported  her  loss  to  tiie 
defendant's    employees,    but    the    property    was    never 
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recovered.  That  the  plaintiflF  had  the  property  in  her  pos- 
session when  she  retired,  that  she  had  secured  it  in  the 
manner  stated  by  her  in  her  testimony,  that  it  was  still 
on  her  person  after  procuring  the  water  for  her  husband, 
that  aftem^ards,  and  before  she  arose  in  the  morning,  it 
was  removed  from  her  person  and  was  never  recovered, 
are  facts  which  stand  uncontradicted  by  any  direct 
evidence.  Taking  into  account  the  way  the  property  was 
carried  and  secured,  that  it  was  designedly  removed  by 
some  human  agency,  and  not  lost  by  mere  accident,  is,  to 
say  the  least,  a  reasonable  inference. 

But  the  defendant  contends  that  the  plaintiff's  story  of 
the  loss  is  so  improbable  as  to  be  unworthy  of  credit  It 
is  true  the  plaintiff  had  secured  her  property  in  such  a  way 
as  to  render  its  removal  without  her  knowledge  extremely 
dilHcult,  and  that  the  thief  attempting  it  would  take  great 
risk  of  being  detected  in  the  act.  But  we  are  not  prepared 
^  say  that  her  story  is  so  inherently  improbable  as  to 
warrant  this  court  in  holding,  as  a  matter  of  law,  that  it 
should  be  utterly  disregarded.  She  had  slept  none  when 
her  husband  retired  about  midnight  Owing  to  his  illness 
she  was  awake  for  some  time  afterwards.  The  evidence 
shows  that  she  was  accustomed  to  travel  and  to  sleeping 
in  sleeping  cars.  Hence  we  should  expect  that  when  she 
did  get  to  sleep  on  the  night  in  question  she  slept  soundly. 
She  was  a  married  woman,  sleeping  by  the  side  of  her 
husband.  Consequently  it  is  not  surprising  that  the  slight 
touch  necessary  to  remove  the  property  from  her  person 
failed  to  arouse  her  from  her  sleep.  Besides,  instances  are 
not  wanting  of  larceny  from  the  person  of  property  as 
safely  secured  and  guarded  as  was  this.  In  Pullman  Palace 
Car  Co.  V.  Hunter,  107  Ky.  519,  47  L.  R.  A.  286,  the  plain- 
tiff's claim  that  three  rings  were  stolen  from  her  finger 
while  she  slept  was  credited.  In  Letcis  r.  New  York  Sleep- 
ing Car  Co.,  143  Mass.  267,  money  sewed  up  in  the  pocket 
of  a  vest,  which  had  been  rolled  up  and  placed  under  the 
sleeper's  head,  was  stolen  by  cutting  a  slit  in  the  vest  and 
drawing  out  the  purse,  leaving  the  vest  in  its  place.     In 
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Pullman  Palace  Car  Co.  v.  Martin^  95  Ga.  314,  29  L.  R. 
A.  498,  jewelry  was  stolen  from  a  satchel  which  had  been 
placed  on  the  inside  of  the  berth,  while  the  owner  slept  on 
the  outside.  In  the  light  of  everyday  experience,  it  wonld 
be  rash  to  attempt  to  set  a  limit  upon  the  dexterity  of 
the  professional  thief.  Counsel  urge  upon  our  attention 
the  risk  a  thief  would  incur  in  attempting  to  extract  the 
bag  of  jewelry  from  where  the  plaintiflE  in  this  case  had 
placed  it,  but,  as  their  opponents  justly  observe,  if  thefts 
.  were  confined  merely  to  cases  where  no  risk  is  involved 
larceny  would  be  a  thing  of  the  past.  It  is  true  there  are 
some  circumstances  shown  in  evidence  that  might  be  hdd 
to  discredit  to  some  extent  the  testimony  of  the  plaintiff 
and  her  husband.  But  both  of  them  testified  In  open  court 
The  jury  had  an  opportunity  to  observe  their  conduct  and 
demeanor  on  the  stand,  their  apparent  candor  and  fairness 
or  the  lack  of  these  qualities,  and  in  many  ways  were  in  a 
far  better  position  than  we  to  judge  of  the  weight -to  be 
given  to  their  account  of  the  occurrenca  With  these 
advantages  for  weighing  the  evidence,  they  found  the 
plaintiflf's  account  of  her  loss,  to  be  true,  and  we  do  not 
think  their  finding  in  that  regard  should  be  disturbed. 
It  is  also  contended  that  the  evidence  is  insufficient  to 
sustain  a  finding  that  plaint  iflf's  loss  was  occasioned  by  any 
negligent  act  on  the  part  of  the  defendant  The  measure  of 
defendant's  duty  to  the  plaintiflF  as  one  of  its  passengers 
is  to  be  found  in  the  instruction  hereinafter  set  out  which 
stands  as  the  law  of  this  case.  Tested  by  that  instruction 
we  think  the  evidence  is  sufficient  to  sustain  a  finding  of 
negligence  on  the  part  of  the  defendant  In  the  first  place, 
if  the  defendant  had  exercised  the  degree  of  care  required 
by  that  instruction  it  is  hardly  possible  that  the  loss  could 
have  occurred.  In  the  next  place,  the  evidence  of  the 
plaintiff's  husband  is  to  the  effect  that  none  of  the 
employees  of  the  defendant  was  in  sight  when  he  went  to 
his  berth  at  midnight  The  evidence  of  both  the  plaintiff 
and  her  husband  is  that  he  repeatedly  rang  the  bell,  but 
obtained  no  response.    According  to  the  conductor's  testi- 
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mony,  if  the  porter  or  himself  had  been  in  the  car  at  the 
time  they  would  have  heard  the  bell.  This  would  indicate 
tiiat  the  conductor  and  porter  werp  absent  from  the  car 
when  the  bell  was  rung.  The  testimony  oif  the  plaintifiF 
further  shows  that,  when  she  got  up  from  the  berth  about 
1  o'clock  in  the  night  to  get  water  for  her  husband,  she 
saw  no  one.  Taking  into  account  the  testimony  which  we* 
have  just  recounted,  we  think  the  jury  were  warranted  in 
drawing  the  inference  that  the  defendant  failed  to  main- 
tain a  careful  and  continual  watch  over  the  interior  of  the 
cars  while  the  berths  were  occupied  by  sleepers.  To  that 
extent,  under  the  instruction  referred  to,  it  failed  of  its 
duty  and  was  negligent,  and  the  inference  that  plaintiflf's 
loss  was  occasioned  by  such  n^ligence  is  by  no  means 
unreasonabla 

Complaint  is  made  that  a  considerable  amount  of  the 
testimony  adduced  on  behalf  of  the  plaintiff  as  to  the 
value  of  the  stolen  property  was  incompetent.  We  are 
disposed  to  think  there  is  some  foundation  for  this  com- 
plaint But  along  with  the  incompetent  evidence  upon  this 
point  is  a  considerable  amount  that  is  competent,  and 
which  does  not  appear  to  have  been  contradicted.  The 
incompetent  evidence,  if  anything,  places  a  little  lower 
valuation  on  the  property  than  the  competent,  and  both 
place  it  higher  than  found  by  the  jury.  That  being  true, 
had  all  the  incompetent  evidence  been  excluded,  the  uncon- 
tradicted evidence  would  still  have  entitled  the  plaintiflf  to 
a  verdict  for  a  larger  amount  than  the  jury  awarded.  We 
are  able  therefore  to  see  no  way  in  which  the  defendant 
was  prejudiced  by  the  reception  of  the  incompetent 
evidence. 

The  defendant  offered  in  evidence  a  case  decided  by  the 
supreme  court  of  Pennsylvania,  entitled  Pullman  Gar  Co. 
V.  Gardner,  3  Penny.  (Pa.)  78,  and  now  complains  that  its 
offer  was  rejected.  This  evidence  was  offered  in  support  of 
those  allegations  of  the  answer  in  regard  to  the  laws  of 
Pennsylvania,  and  as  showing  the  degree  of  care  required 
by  sleeping  car  companies  for  the  safety  of  their  passengers 
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in  that  state.  It  was  offered  upon  the  theory  that,  aa  the 
loss  occurred  in  the  state  of  Pennsylvania,  the  law  of  that 
state,  rather  than  of  this,  would  govern  as  to  the 
defendant's  liability.  In  the  case  offered  in  evidence  the 
court,  among  other  things,  said:  Conceding  that  the 
company  is  not  liable  in  this  action  as  an  inn-keeper  or 
common  carrier,  yet  ja  reasonable  and  proper  degree  of  care 
is  imposed  on  the  company.  Whether  il  did  exercise  that 
degree  of  care  under  the  circumstances  was  for  the  jury. 
The  main  object  of  taking  passage  in  such  a  car  is  to 
permit  the  passenger  to  sleep.  While  in  that  helpless 
condition,  a  duty  rests  on  the  company  to  provide  reason- 
able care  and  precaution  against  the  valuables  of  a 
passenger  being  stolen  from  his  bed  or  from  the  clothes  on 
his  person.  This  is  not  the  case  of  a  robbery  by  force  and 
violence,  but  by  stealthy  larceny.  Unless  a  watchman  be 
kept  constantly  in  view  of  the  center  aisle  of  the  car, 
larceny  from  a  sleeping  passenger  may  be  committed 
without  the  thief  being  detected  in  the  act." 

But  in  the  case  at  bar  the  court  instructed  the  jury  as 
to  the  degree  of  care  which  the  defendant  owed  to  the 
plaintiff  as  one  of  its  passengers,  as  follows:  "It  is  the 
duty  of  a  sleeping  car  company  to  use  reasonable  care  to 
guard  the  baggage  and  personal  effects  which  passengers 
have  taken  with  them  and  retained  in  their  custody  in 
defendant's  sleeping  cars,  and  if,  through  a  failure  of 
defendant  company  to  use  such  care,  the  baggage  or 
property  of  such  passenger  is  stolen,  without  any  fault  or 
negligence  upon  such  passenger's  part,  then  the  company 
is  liable  therefor;  and  you  are  instructed  that  such  reason- 
able care  involves  the  duty  on  the  part  of  the  defendant 
company  to  maintain  a  careful  and  continual  watch  by  a 
competent  and  efficient  pereon  for  the  safety  of  the  baggage 
or  property  of  its  passengers  while  they  are  asleep  in  its 
cars  at  night."  No  complaint  is  made  of  this  instruction 
by  either  party,  and  we  must  therefore  accept  it  as  the  law 
of  this  case,  and  are  not  required  to  express  any  opinion 
as  to  its  accuracy..    A  comparison  of  this  instruction  with 
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the  rule  announced  in  the  Pennsylvania  case  shows,  we 
think,  that  quite  as  high  a  degree  of  care  is  exacted  in 
that  state  as  by  the  instruction  which  stands  as  the  law 
of  this  case,  and  that  what  the  defendant  sought  to  prove 
by  this  evidence  was  given  to  the  jury  as  a  matter  of  law 
by  the  court  It  is  quite  clear  therefore  that  the  defendant 
was  not  prejudiced  by  the  exclusion  of  the  evidence,  and 
equally  clear,  we  think,  that>  in  view  of  the  theory  upon 
which  the  cause  was  submitted,  the  evidence  was  properly 
excluded. 

The  defendant  also  complains  of  the  refusal  of  the  court 
to  give  certain  instructions  tendered  by  it.  The  ground 
covered  by  the  instructions  tendered  is  adequately  covered 
by  the  instructions  given  by  the  court  on  its  own  motion ; 
consequently,  the  refusal  to  give  tho^e  tendered  was  not 
error. 

We  find  nothing  in  the  record  that  would  warrant  a 
reversal  of  the  judgment  in  this  case,  and  we  therefore 
recommend  that  it  be  affirmed.. 

DuPFiE  and  Jackson,  CC,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


James  E.  Barney  v.  George  B.  Lasbury  et  al. 

Filed  May  17,  1906.    No.  14.262 

Sale  of  Realty:  Contract.  Where  a  contract  for  the  sale  of  real  estate 
between  the  owner  thereof  and  a  broker  employed  to  sell  the  same 
is  void  because  not  in  writing,  as  required  by  section  74.  ch.  73. 
Comp.  St.  1905.  the  broker  cannot  recover  on  a  quantum  meruit 
for  services  rendered  in  accordance  with  such  contract,  nor  for 
the  value  of  his  time  expended  in  that  behalf.  Blair  v.  Austin, 
71  Neb.  401.  distinguished. 

Error  to  the  district  court  for  Sarpy  county :  Alexan- 
der C,  Troup,  Judge.    Reversed- 
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0.  C.  Redich,  for  plaintiff  in  error. 
John  F.  Stout  and  W.  B.  Patrick,  contra. 

Albert,  C. 

This  is  an  action  on  a  quantum  meruit  to  recover  for 
time  expended  by  the  plaintiffs  in  procuring  a  purchaser 
for  certain  lands  belonging  to  the  defendant.    After  the 
allegations  that  the  plaintiffs  are  engaged  in  the  business 
of  buying  and  selling  lands  and  conductors  of  a  general 
real  estate  business,  and  that  the  defendant  is  the  owner  of 
certain  real  estate  in  Sarpy  county,  the  petition  contains 
the  following:  "(3)  That  said  defendant  employed  these 
plaintiffs  to  find  and  secure  for  her  a  purchaser  for  said 
land  at  a  price  fixed  by  said  defendant.    That  said  plain- 
tiffs expended  considerable  time  in  finding  a  buyer  for  said 
land  and  on  or  about  the  8th  day  of  September,  1904, 
secured  for  said  defendant  a  purchaser  for  said  land  at  the 
price  named  and  agreed  by  said  defendant  and   these 
plaintiffs;  and  said  defendant  entered  into  an  agreem^it 
with  said  purchaser  to  sell  to  him  the  said  land  at  the 
price  named,  and  said  purchaser  paid  to  said  defendant  a 
part  of  said  purchase  price.    That  said  purchaser  was  abl^ 
ready  and  willing  to  pay  the  balance  of  said  purchase 
money  upon  the  delivery  to  him  of  a  deed  conveying  the 
title  to  said  real  estate  as  promised  and  agreed  by  said 
defendant,  but,  notwithstanding  the  fact  that  said  pur- 
chaser so  found  and  secured  by  these  plaintiffs  was  ready, 
able  and  willing  to  carry  out  his  part  of  the  contract  to  and 
pay  to  said  defendant  the  agreed  price  for  said  land,  said 
defendant  has  refused  to  carry  out  her  part  of  the  contract 
to  convey  to  said  purchaser  the  title  to  said  above  described 
real  estate.    (4)  Said  plaintiffs  say  that  the  time  expended 
by  them  in  securing  for  said  defendant  a  purchaser  for  her 
said  land,  and  in  aiding  and  assisting  the  closing  up  of 
said  deal  was  and  is  reasonably  worth  the  sum  of  |350. 
That  said  defendant  has  refused  and  now  refuses  to  pay 
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said  plaintiffs  for  said  time  so  expended  by  them  in  secur- 
ing for  her  a  purchaser  for  said  land  and  there  is  now  due 
said  plaintiffs  from  said  defendant  the  sum  of  f350/*  A 
demurrer  to  the  petition  was  interposed,  which  was  over- 
ruled by  the  court,  whereupon  the  defendant  answered, 
denying  that  she  ever  employed  the  plaintiff  to  find  a 
purchaser  for  the  land.  The  jury  returned  a  verdict  for 
the  plaintiff,  and  judgment  went  accordingly.  The  defend- 
ant prosecutes  error. 

We  are  satisfied  that  the  demurrer  should  have  been 
sustained.  The  alleged  agreement  was  oral.  Section  74, 
ch.  73,  Comp.  St  1905,  is  as  follows:  "Every  contract  for 
the  sale  of  lands,  between  the  owner  thereof  and  any  broker 
or  agent  employed  to  sell  the  same,  shall  be  void,  unless 
the  contract  is  in  writing  and  subscribed  by  the  owner  of 
the  land  and  the  broker  or  agent,  and  such  contract  shall 
describe  the  land  to  be  sold,  and  set  forth  the  compensation 
to  be  allowed  by  the  owner  in  case  of  sale  by  the  broker 
or  agent,"  The  foregoing  section  has  been  before  this 
court  several  times,  and  the  uniform  holding  has  been 
that  there  can  be  no  recovery  by  a  real  estate  agent  or 
broker  on  a  verbal  contract  for  the  sale  of  real  estate. 
Allen  V.  Hall,  64  Neb.  256;  Spence  v.  Apley,  4  Neb. 
(Unof.)  358;  Balcer  v.  Gillan,  68  Neb.  368;  Covey  v.  Henry, 
71  Neb.  118;  Danielson  v.  Ooeheh  71  Neb.  300.  In 
Blair  v.  Austin,  71  Neb.  401,  and  Rodrnhrock  v.  GresSj  74 
Neb.  409,  a  recovery  in  each  case  was  sought  on  a  quantum 
meruit  for  services  rendered  by  a  broker  to  the  owner  of 
real  estate  in.  procuring  a  purchaser  therefor,  and  the  rule 
applicable  thereto  is  thus  stated  in  the  head-note: 
'^Services  as  a  real  estate  broker,  rendered  for  the  owner  of 
the  land  without  a  written  contract,  cannot  be  recovered 
for  as  such  upon  a  quantum  meruit.'^  The  present  action, 
however,  is  grounded  on  the  following,  taken  from  the 
body  of  the  opinion  in  the  Blair  case: 

**In  this  case  it  does  not  seem  possible  that  plaintiffs 
can  have  any  recovery  of  commissions  for  making  a  sale. 
If  they  have  incurred  expenses  in  the  transaction  at 
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defendant's  request,  and  which  have  redounded  to  his 
benefit,  they  could  doubtless  recover  for  it  as  money  laid 
out  and  expended  for  his  benefit  and  at  his  request  If 
they  have  shown  an  absolute  loss  of  time  which  could  and 
would  have  been  valuably  employed,  except  for  its  use 
at  defei^dant's  request  upon  his  employment,  they  could 
probably  recover  for  that  as  time  devoted  to  defendant's 
profit  at  his  request,  but  for  services  as  a  broker  in 
selling  land,  reckoned  in  percentage  as  commission,  a 
written  contract  seems  to  be  necessary  under  this  statute/' 

The  plaintiflfs  contend  that,  while  the  rule  embodied  in 
the  head-note  to  that  case  would  prevent  a  recovery  for  the 
reasonable  value  of  their  services  as  real  estate  brokers, 
the  language  taken  from  the  body  of  the  opinion  authorizes 
a  recovery  for  time  expended  for  the  defendant  in  their 
efforts  to  bring  about  a  sale.  In  other  words,  that,  while 
the  express  contract  between  themselves  and  the  defendant 
is  void  under  the  statute,  she  is  liable  on  an  implied  under- 
taking to  pay  them  the  reasonable  value  of  the  time  they 
expended  in  her  behalf  in  their  efforts  to  find  a  purchaser 
for  the  land.  This  contention,  we  think,  cannot  be  sus- 
tained. The  object  of  the  statute  in  question  is  well 
known,  and  is  thus  set  forth  in  Covey  v.  Henry,  supra: 

"The  reasons  which  impelled  the  legislature  to  pass  that 
act  are  well  known  to  the  courts  and  the  profession  gen- 
erally. Innumerable  suits  were  being  instituted,  from  tine 
to  time  by  agents  and  brokers,  after  the  owners  of  land  had 
sold  the  same,  claiming  a  commission,  on  the  ground  that 
they  had  been  instrumental  in  securing  the  purchaser; 
and,  in  many  cases,  owners  of  land  were  compelled  to  pay 
double  commission  on  account  of  such  claims.  In  order  to 
prevent  such  disputes  and  protect  property  owners  under 
just  such  cases  as  the  one  we  are  now  considering,  the 
legislature  passed  the  act." 

The  fact  that  the  statute  requires  the  compensation  to  be 
set  forth  in  the  written  contract  is  significant,  and  shows 
that  the  legislature  had  no  intention  of  allowing  a  recovery 
on  an  implied  contract.    Nor  do  the  plaintiffs  escape  the 
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gtatate  by  seeking  to  recover  for  the  reamuable  yalae  of 
the  time  expended  Instead  of  the  reasonable  value  of  their 
services  as  real  estate  brokers.  The  value  of  their  time,  of 
necessity,  would  be  measured  by  the  value  of  the  services 
that  could  be  rendered  within  that  time  by  an  ordinary 
person  engaged  in  the  same  business.  He'nce,  in  whatever 
language  the  cause  of  action  may  be  couched,  for  all 
practical  purposes  it  is  an  action  for  compensation  for 
services  rendered  as  real  estate  brokers,  and  comes  within 
the  rule  announced  iu  the  head-note  to  Blair  v.  Austin, 
supra. 

This  conclusion  in  nowise  conflicts  with  the  quotation 
hereinbefore  taken  from  the  body  of  the  opinion  in  that 
case.  What  is  there  meant  is  not  that  there  could  be  a 
recovery  for  the  loss  of  time  expended  in  attempting  to 
carry  out  the  verbal  contract  by  the  broker,  but  that  there 
might  be  a  recovery  for  the  time  or  money  expended  in 
accordance  with  specific  directions  of  the  owner  of  the 
land,  as,  for  example,  where  the  owner  of  the  land  specific- 
ally requests  the  broker  to  procure  an  abstract,  advertise 
the  land  for  sale,  show  it  to  a  prospective  purchaser,  or  the 
like.  There  is  no  doubt  a  recovery  could  be  had  for  the 
time  and  money  expended  in  carrying  out  such  specific 
directions.  But  to  hold  that  there  could  be  a  recovery 
for  the  time  expended  by  the  broker,  generally,  in  attempt- 
ing to  bring  about  a  sale  of  real  estate  in  pursuance  of  a 
verbal  contract  between  himself  and  the  owner,  would  be 
to  open  the  door  to  the  very  abuses  the  statute  was  enacted 
to  prevent,  and  defeat  its  manifest  purposa  Besides,  in 
this  case  it  is  not  claimed  that  the  plaintiffs  ever  made  any 
contract  with  the  defendant  in  person.  Their  claim  is 
that  they  were  employed  by  a  relative  of  the  defendant, 
who  appears  to  have  had  charge  of  the  land,  collecting  the 
rents  and  so  forth,  and  who  was  authorized  to  procure  a 
purchaser  and  n^otiate  for  a  sale  thereof  on  behalf  of  the 
defendant.  His  authority  in  the  premises  was  in  writing 
in  the  form  of  letters  which  he  received  from  the  defendant, 
and  which  the  plaintiffs  themselves  introduced  in  evidence. 
48 
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There  is  nothing  in  the  entire  correspondence  which  could 
be  construed  into  authority  to  this  p^on  to  employ  sub- 
agents  to  procure  a  purchaser  for  the  land.  On  the 
contrary,  in  one  letted  the  defendant  expressly  states  that 
she  wants  nothing  to  do  with  real  estate  agents.  This 
phase  of  the  case  is  slighted  in  the  brief,  and  a  reference 
to  it  is  made  here  only  because  of  the  recommendation 
which  we  intend  to  mske.  The  petition  fails  to  state  a 
cause  of  action.  The  evidence  wholly  fails  to  show  that  the 
plaintiflfs  were  ever  employed  by  the  defendant^  or  by  any 
one  authorized  to  act  for  her  in  the  premises. 

For  these  reasons,  it  is  recommended  that  the  judgment 
of  the  district  court  be  reversed  and  the.  cause  remanded* 

DuFFiB  and  Jackson,  CC,  concur^ 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded 

Beversed, 


Joseph  Haubeb  v.  William  Leibold. 

Filed  Mat  17,  1906.    No.  14,352. 

1.  Instructions.    A  party  is  entitled  to  have  the  Jury  instructed  wlUi 

reference  to  his  theory  of  the  case,  when  such  theory  is  presented 
and  supported  by  competent  evidenco 

2.  Contracts:  Comfktenct.     In  order  to  make  a  Talid  contract  the 

minds  of  the  parties  must  meet;  and  if  one  mind  is  so  weak, 
unsound  or  diseased  that  the  party  is  incapable  of  understanding 
the  nature  and  quality  of  the  act  to  be  performed,  or  its  conse- 
quences, he  is  incompetent  to  make  a  valid  contract,  whether 
such  state  of  his  mind  be  the  result  of  sickness,  accident  or  vol- 
untary intoxication.    Johnson  v.  Sarfnon,  94  U.  S.  STL 

Error  to  the  district  court  for  Otoe  county:    Paul 
JESSEN^  Judge.    Reversed^ 
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W.  F.  Moran  and  A.  P.  Morcbn,  for  plaintiff  in  error. 
John  C.  Watson  and  L.  F.  Jackson,  contra. 

Albbet,  C. 

TMs  action  was  brought  to  recover  damages  for  breach 
of  an  alleged  contract  not  to  engage  in  business  as  a  baker 
or  confectioner  in  Nebraska  City.  The  petition  upon 
which  the  cause  was  tried  alleges,  in  substance,  that  the 
plaintiff  and  defendant  for  a  number  of  years  had  been 
associated  together  as  partners  under  the  firm  name  of 
Hauber  &  Leibold,  and  engaged  in  the  bakery  and  confec- 
tionery business  in  that  city,  owning  the  stock  in  trade, 
fixtures  and  certain  real  estate;  that  on  or  about  the 
5th  day  of  October,  1901,  they  entered  into  a  contract  in 
writing,  whereby  the  defendant,  for  and  in  consideration 
of  the  sum  of  f 5,000  to  be  paid  to  him  by  the  plaintiff, 
agreed  to  sell  and  convey  his  entire  undivided  interest  ih 
the  firm  and  firm  property,  including  the  good-will  belong- 
ing to  the  said  business,  to  the  plaintiff,  and  as  a  further 
consideration  for  the  |5,000  undertook  and  agreed  that 
he  would  not,  at  any  time,  either  as  owner  or  employee, 
"set  up,  exercise  or  carry  on  the  said  trade  or  business  of 
baker  or  confectioner  within  the  said  city  of  Nebraska 
City,  or  engage  in  opposition  to  the  trade  or  business  here- 
after to  be  carried  on  by  William  Leibold,  nor  do  anything 
to  the  prejudice  thereof,  so  long  as  the  said  William 
Leibold  is  engaged  in  the  bakery  business  for  himself,'^  and 
that  for  any  violation  of  the  stipulation  against  engaging 
in  said  business  the  defendant  by  the  terms  of  said  contract 
undertook  to  pay  the  sum  of  |2,000  as  liquidated  damages. 
The  petition  also  charges  certain  acts  on  the  part  of  the 
defendant  constituting  a  breach  of  sai^  stipulation  and 
consequent  damage  to  the  plaintiff. 

The  trial  court  in  its  charge  to  the  jury,  after  stating 
the  material  allegations  of  the  petition,  instructed  the  jury 
with  reference  to  the  subsequent  pleadings,  giving  the 
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substance  thereof,  as  follows :  "Instruction  No.  1.  Para- 
graph 2.  "To  this  petition  the  defendant  answers,,  in 
substance,  by  flbrat  denying  each  and  every  allegation 
contained  in  said  petition.  Defendant,  further  answering, 
says  that  the  pretended  agreement  set  out  in  plaintiflE^s 
petition  was  not  the  real  dissolution  agreement  between 
him  and  the  plaintiff,  but  that  the  contract  set  out  in  plain- 
tiff's petition  was  made  and  executed  several  days  after  the 
real  dissolution  took  place,  and  the  |5,000  mentioned  in 
said  agreement  was  the  agreed  consideration  for  the  actual 
property  transferred  by  the  defendant  to  the  plaintiff, 
and  no  part  thereof  was  received  by  this  defendant  in 
consideration  of  his  not  engaging  in  the  bakery  business, 
nor  did  he  in  the  original  dissolution  agreement  ever  agree 
or  promise  not  to  reengage  in  said  bakery  business.. 

Defendant,  further  answering,  says  that^  in  order  to 
cheat,  wrong  and  defraud  this  defendant,  the  plaintiff 
wrongfully  destroyed  or  secreted  the  original  agreement  of 
dissolution,  and  several  days  thereafter,  and  while  this 
defendant  was  so  intoxicated  as  not  to  be  able  to  compre- 
hend the  nature  of  the  business  he  was  transacting,  and 
through  and  by  force  of  reason,  threats  and  duress  prac- 
ticed upon  this  defendant,  this  defendant  was  forced  to 
and  did  sign  the  alleged  agreement  set  out  in  plaintiff's 
petition,  and  that  there  was  no  consideration  whatever 
received  by  this  defendant  or  paid  by  the  plaintiff  for  the 
contract  or  agreement  set  out  in  plaintiff's  petition. 
Defendant,  further  answering,  says  that  the  plaintiff's 
business  has  not  in  any  manner  been  injured  by  reason  of 
his  engaging  in  the  bakery  business,  and  that  the  plaintiff 
has  not  been  in  any  manner  damaged  thereby,  and 
defendant  i>rays  that  he  may  be  dismissed  from  this  action 
and  recover  his  costs  herein  expended. 

"Paragraph  3.  To  this  answer  the  plaintiff  has  filed  a 
general  denial  for  reply." 

Evidence  was  adduced  on  the  part  of  the  defendant 
tending  to  establish  both  affirmative  defenses,  namely:  (1) 
That  the  contract  in  suit  was  made  after  the  parties  had 
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entered  into  a  contract  in  writing  in  substantially  the 
same  terms,  save  that  the  original  contract  contained  no 
stipulation  against  the  defendant  engaging  .in  said  busi- 
ness, and  that  there  was  no  consideration  for  the  second 
contract  containing  such  provision;  and  (2)  that  at  the 
time  the  contract  in  suit  was  made  the  defendant,  owing  to 
intoxication,  lacked  capacity  to  make  a  binding  contract. 

The  following  taken  from  the  charge  to  the  jury  shows 
the  theory  upon  which  the  trial  court  submitted  the  cAse : 

"Instruction  No.  3.  The  burden  of  proof  is  on  the 
plaintiff  in  this  case,  and  before  he  can  recover  he  must 
prove  by  a  preponderance  of  the  evidence  the  following 
propositions:  (1)  That  the  alleged  contract  set  up  in  his 
petition  was  signed  at  or  about  the  time  therein  mentioned. 
(2)  That  a  part  of  the  f5,000  given  by  plaintiff  to  the 
defendant  was  in  consideration  of  defendant  not  again 
engaging  in  the  bakery  business  in  Nebraska  City  while  the 
plaintiff  was  engaged  in  that  business.  (3)  That  defend- 
ant has  engaged  in  the  bakery  business  again  in 
competition  with  plaintiff.  (4)  That  plaintiff  has  been 
damaged  in  his  business  by  reason  of  defendant  engaging 
in  the  bakery  business.  (5)  The  amount  of  damages  that 
plaintiff  has  sustained,  if  any. 

"Instruction  No.  4.  If  you  believe  the  plaintiff  has 
established  each  and  all  of  the  issues  mentioned  in  the 
preceding  instruction  by  a  preponderance  of  the  evidence, 
then  before  the  defendant  can  avoid  a  judgment  against 
him  he  must  show  by  a  preponderance  of  the  evidence  that 
said  contract  was  signed  by  the  defendant  at  a  time  when 
he  was  so  intoxicated  that  he  did  not  have  sufficient  mental 
ability  to  understand  the  nature  of  the  contract  he  was 
entering  into.'' 

The  defendant  tendered,  but  the  court  refused  to  give, 
the  following  instruction :  ^TTou  are  instructed  that  one  of 
the  issues  in  this  case  is  the  consideration  of  the  contract 
sued  on  in  this  case.  You  are  instructed  in  this  connection 
that  if  you  find  from  the  evidence  that  f5,000  was  the 
purchase  price  of  defendant's  interest  in  the  partnership 
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property,  and  that  such  sale  was  actual,  agreed  on  and 
reduced  to  writing,  and  that  said  contract  contained  no 
inhibition  ag&inst  the  defendant  engaging  in  business  in 
Nebraska  City,  Nebraska,  and  that  there  was  no  further 
consideration  for  the  contract  sued  on  in  this  case,  and  in 
case  you  so  find  from  the  evidence,  you  will  return  a 
verdict  for  the  defendant."  There  was  a  verdict  for  the 
plaintiff  and  judgment  went  accordingly.  The  defendant 
brings  error. 

It  is  now  contended  that  the  court  erred  in  refusing  to 
give  the  instruction  hereinbefore  set  out  tendered  by  the 
defendant.  We  are  of  the  opinion  that  this  contention  is 
well  founded.  The  instruction  tendered  covers  one  theory 
of  the  defense,  namely,  that  the  contract  in  suit  was  made 
after  the  parties  had  already  bound  themselves  by  a  valid 
contract  in  writing,  and  in  substantially  the  same  terms, 
save  the  stipulation  against  engaging  in  the  same  business 
in  Nebraska  City,  and  without  any  new  or  additional 
consideration  for  such  stipulation.  If  this  theory  be  estab- 
lished, and  as  before  stated  there  is  evidence  tending  to 
support  it,  the  stipulation  is  without  consideration  and  the 
defendant  is  not  bound  by  it.  It  is  well  settled  that  a 
party  to  an  action  is  entitled  to  have  the  jury  instructed 
with  reference  to  his  theory  of  the  case,'  when  such  theory 
is  presented  and  supported  by  competent  evidence.  Boice 
if.  Palmer^  55  Neb.  389,  and  authorities  cited.  It  is  the 
duty  of  the  trial  court  to  instruct  the  jury  as  to  the  issues. 
Sanford  v.  Craig,  52  Neb.  483;  Kyd  v.  Cook,  56  Neb.  71, 
71  Am.  St  Rep.  661,  and  cases  cited.  The  instructions 
hereinbefore  set  out  are  the  only  ones  whereby  the  court 
undertook  to  state  the  issues  and  cover  the  theories  of 
the  respective  parties,  and  it  does  not  seem  that  they  cover 
the  defendant's  theory  of  a  want  of  consideration  for  the 
stipulation  in  question.  We  do  not  overlook  the  second 
paragraph  of  instruction  No.  3,  requiring  the  plaintiff  to 
show  by  a  preponderance  of  the  evidence  "that  a  part  of  the 
|5,000  given  by  plaintiff  to  defendant  was  in  consideration 
of  defendant  not  again  engaging  in  the  bakery  business," 
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bnt  that,  in  our  opinion,  does  not  cover  the  ground.  In  the 
first  place,  it  is  not  clear  whether  it  refers  to  the  contract 
in  suit,  or  to  what  the  defendant  claims  was  the  original 
and  only  valid  contract  between  himself  and  the  plaintiff. 
Bnt  in  either  case,  the  language  could  easily  be  construed 
by  the  jury  as  a  license  to  interpret  the  contract,  to  place 
their  own  construction  upon  it,  or  to  look  beyond  the 
writing  and  determine  from  facts  and  circumstances 
aliunde  whether  the  defendant  was  bound  to  refrain  from 
engaging  in  business  in  competition  with  the  plaintiff. 
But,  however  this  language  of  the  court  may  have  been 
construed  by  the  jury,  or  for  whatever  purpose  it  was  used 
by  the  court,  it  cannot  be  said  to  be  a  clear  presentation  of 
the  defendant's  theory  of  a  want  of  consideration,  and  the 
instruction  tendered  covering  that  theory  should  have  been 
given. 

Complaint  is  made  that  the  instruction  as  to  the  degree 
of  drunkenness  the  defendant  was  required  to  prove  to 
establish  the  defense  of  intoxication  is  too  favorable  to  the 
plaintiff.  We  are  inclined  to  think  there  is  some  ground 
for  this  complaint  The  word  "idiotic"  used  in  this 
instruction  is  very  elastic.  According  to  Webster  an  idiot 
is  a  natural  fool,  or  fool  from  his  birth ;  a  human  being  in 
form,  but  destitute  of  reason  or  the  ordinary  intellectual 
powers  of  man;  a  foolish  person;  one  unwise.  Bouvier 
says  that  idiocy  is  that  condition  of  mind  in  which  the 
reflective,  or  aJl,  or  a  part,  of  the  affected  powers  are  either 
wanting  or  are  manifested  to  the  least  possible  extent  In 
Owings'  Case,  1  Bland  (Md.),  370,  17  Am.  Dec.  311,  it  is 
defined  as  that  condition  in  which  a  human  creature  has 
never  had  from  birth  any,  or  the  least  glimmering  of 
reason,  and  is  utterly  destitute  of  all  intellectual  faculties 
in  which  man  in  general  is  so  eminently  and  peculiarly 
distinguished.  In  Clark  v.  Robinson,  88  111.  498,  the  court, 
citing  1  Blackstone,  Commentaries  (Chitty's  ed),  •302,» 
*304,  said :  "An  idiot,  or  natural  fool,  is  one  that  hath  had 
no  understanding  from  his  nativity;  and  therefore  is  by 
law  presumed  never  likely  to  obtain  any,  ♦    *    ♦    A  man 
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fs  not  an  idiot  if  he  have  any  glimmering  of  reason,  so 
that  he  can  tell  his  parents,  his  age,  or  the  like  common 
matters."  In  Bicknell  v.  Spear,  77  N.  Y.  Snpp.  920,  the 
,  court  defined  an  idiot  as  one  having  no  power  of  mind 
whatever.  Taking  into  account  the  connection  in  which 
the  word  idiotic  is  used  in  the  instruction,  and  the  various 
definitions  thereof  by  eminent  authorities,  there  is  danger 
that  the  jury  construed  the  instruction  as  imposing  a 
greater  burden  upon  the  defendant  than  is  warranted. 

The  courts  are  not  quite  in  accord  as  to  the  degree  of 
drunkenness  that  will  incapacitate  a  person  to  bind  himself 
by  contract.  The  authorities  are  reviewed  at  some  length 
in  WHght  v.  Walker,  127  Ala.  557,  54  L.  B.  A,  440,  the 
latter  being  copiously  annotated.  Of  the  numerous  cases 
there  cited  Johnson  v.  Harmon,  94  U.S.  371,  24  L.  ed. 
271,  states  the  rule  which  best  commends  itself  to  our 
judgment.    It  is  as  follows : 

'^Both  minds  must  meet  in  such  a  transaction ;  and  if  one 
is  so  weak,  unsound,  and  diseased  that  the  i)art7  is 
incapable  of  understanding  the  nature  and  quality  of  the 
act  to  be  performed,  or  its  consequences,  he  is  incompetent 
to  assent  to  the  terms  and  conditions  of  the  instrument, 
whether  that  state  of  his  mind  was  produced  by  mental  or 
physical  disease,  and  whether  it  resulted  from  ordinary 
sickness,  or  from  accident,  or  from  debauchery,  or  from 
habitual  and  protracted  intemperance." 

Measured  by  the  foregoing  rule  the  instruction  in  ques- 
tion is  too  favorable  to  the  party  seeking  to  enforce  the 
contract  Whether  the  defendant  is  in  a  position  to  avail 
himself  of  the  defense  of  intoxication  as  an  independent 
defense  is  not  raised,  and  for  that  reason  is  not  considered. 

For  the  reasons  hereinbefore  pointed  out,  it  is  recom- 
mended that  the  judgment  of  the  district  court  be 
reversed  and  the  cause  remanded  for  further  proceedings 
according  to  law. 


DuppiB  and  Jackson,  CO.,  concur. 


' 
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By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings  according  to 
law. 

BEV£RSED« 


Van  Dobn  Iron  Works  Company,  appellee,  v.  State 
OP  Nebraska,  appellant. 

Filed  B4at  17,  1906.    No.  14,609. 

Contracts:  Validity.  An  appropriation  by  the  legislature  of  $80,000 
for  "240  steel  cells  and  sewerage"  for  the  penitentiary  does  not 
necessarily  require  that  sewerage  must  be  put  in  all  cells  con- 
tracted for,  but  leaves  a  discretion  in  the  board  of  public  lands 
and  buildings  so  that  a  contract  to  construct  the  240  cells  will  not 
be  held  void  because  it  provides  that  six  of  such  cells  may  be 
without  sewerage. 

Appeal  from  the  district  court  for  Lancaster  county: 
Edward  P.  Holmes,  Judge.    Affirmed. 

If  orris  Broum,  Attorney  General,  and  W.  T.  Thompson, 
for  appellant 

0.  B.  Polk,  contra. 

Albert,  C. 

The  petition  filed  by  the  plaintiff  below  (the  appellee)  is 
based  on  the  following  state  of  facts :  By  an  act  making; 
appropriations  for  the  current  expenses  of  tlie  state  for  the 
years  ending  March  31, 1904,  and  March  31, 1905,  approved 
April  11,  1903,  there  were  included  certain  items  for 
the  penitentiary,  among  which  are  the  following:  "For 
240  steel  cells  and  sewen^ge  f  80,000."  Laws  1903,  ch.  160, 
p.  718.  In  pursuance  of  this  appropriation,  the  board  of 
public  lands  and  buildings  decided  to  construct  156  cells 
in  the  state  penitentiary,  and,  after  due  notice  to  bidders, 
awarded  the  contract  for  the  construction  of  such  cells 
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to  the  plaintiflP.  The  cells  were  constructed  and  accepted 
by  the  board  of  public  lands  and  buildings,  but  the  auditor 
rejected  the  claim  for  final  payment  under  the  contracts 
on  the  ground  that  the  appropriation  called  for  240  cells, 
while  the  contract  had  been  awarded  for  but  156.  There- 
upon the  board  decided  to  construct  the  remaining  84  cells, 
and,  after  due  notice  to  bidders,  awarded  the  contract 
therefor  to  the  plaintiff,  who  undertook  to  construct  the 
84  cells  for  |9,982.  It  appears  from  the  argument  that  his 
bid  was  placed  at  that  figure  because  that  was  all  that 
remained  of  the  appropriation,  and  he  felt  compelled  to 
make  some  sacrifice  in  order  to  obtain  payment  of  the 
balance  due  on  his  original  contract.  The  156  cells  were 
placed  in  tVo  tiers  of  78  cells  each.  Of  the  84  cells 
contemplated  by  the  contract,  78  were  to  constitute  a  third 
tier.  The  remaining  six  were  not  really  required  and  no 
precise  location  was  provided  for  them.  They  were  desig- 
nated as  "female  and  juvenile  cells." 

The  second  contract  contains  the  following  provision: 
"Each  of  the  cells  in  the  third  story  to  have  one  standard 
improved  cast  iron  enameled  flush  rim  prison  closet  placed 
underneath  th^  nitch  in  utility  corridor  and  connected 
with  heavy  cast  iron  enamel  trap.  The  trap  is  to  be 
connected  with  a  section  of  4  inch  soil  pipe  stack  extending 
from  the  floor  to  the  ceiling  of  the  cell,  all  connections  to 
be  made  with  sanitary  tees,  all  traps  to  be  vented  from 
the  crown  with  2  inch  vents."  The  foregoing  provision, 
it  will  be  observed,  relates  to  the  third  story,  that  is,  the 
third  tier  of  cells,  and  does  not  include  the  six  "female  and 
juvenile  cells."  With  respect  to  the  latter,  the  contract 
contains  this  provision:  "The  six  additional  cells  for 
juveniles  or  females  will  be  of  the  same  size  as  the  other 
cells  and  constructed  in  the  same  manner,  except  with  the 
entire  fronts  to  be  grating,  the  doors  to  be  swung  on  6 
inch  steel  hinges  and  locked  with  four  tumbler  spring  lock 
attached  to  swing  bar,  which  will  cover  the  entire  front 
door  and  lock  with  spring  lock."  The  contract  also 
contains  this  provision:     "The  contractor  will  give  his 
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personal  superintendence  to  the  work  or  have  a  representa- 
tive to  receive  instructions,  shall  furnish  all  materials  and 
labor,  including  heating,  transportation,  scaffolding,  appa- 
ratus and  utensils  necessary  to  complete  the  work  accord- 
ing to  the  true  intent  and  meaning  of  the  drawings  and 
specifications,  of  which  intent  and  meaning  the  architect 
shall  be  the  sole  interpreter,  and  his  ruling  shall  be  final 
and  binding  upon  the  parties  to  the  contract." 

The  plaintiff  constructed  the  84  cells,  which  were 
approved  by  the  state  architect,  as  shown  by  the  following 
communication  addressed  by  him  to  the  board  of  public 
lands  and  buildings:  "Lincoln,  Neb.,  Dec.  17,  1904.  To 
the  Hon.  Board  of  Public  Lands  and  Buildings^  Gentle- 
men :  I  have  examined  the  third  tier  of  steel  cells  also  the 
six  juvenile  cells  at  the  state  pei\itentiary  and  find  the 
material  and  labor  in  accordance  to  the  plans  and  specifi- 
cations. Under  head  of  'Note  Particulars'  (see  specifica- 
tions) the  plumbing  is  noted  to  apply  to  the  third  tier 
only.   Tours  respectfully,  Jas.  Tyler,  Jr.,  State  Architect" 

In  addition  to  the  foregoing  facts,  the  petition  also 
contains  the  following  allegations :  "(7)  That  the  plaintiff 
herein  constructed  said  cells  (the  84  cells)  in  conformity 
with  the  specifications  of  said  state  architect  in  all  things. 
That  plaintiff  did  not  place  any  plumbing  in  the  six 
juvenile  or  female  cells  contained  in  said  specifications  nor 
did  plaintiff  connect  said  cells  with  the  sewerage  system, 
but  it  was  not  contemplated  by  the  parties  to  said  contract 
that  plumbing  should  be  placed  in  such  cells.  (8)  That 
after  the  completion  of  said  contract  as  herein  alleged, 
to  wit,  on  the  17th  day  of  December,  1904,  the  said  state 
architect^  James  Tyler,  Jr.,  who  by  said  contract  was  made 
the  sole  judge  of  said  work,  duly  approved  the  same,  a  copy 
of  said  approval  is  hereto  attached  marked  exhibit  ^D' 
and  made  a  part  hereof.  (9)  That  the  state  of  Nebraska, 
on  said  last  named  contract,  has  paid  the  sum  of  |6,654, 
leaving  a  balance  due  on  said  contract  of  f 3,328      (10) 

That  on  or  about  the  day  of  February,  1905,  the 

plaintiff  herein  filed  with  the  secretary  of  state  its  claim 
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in  triplicate  vouchers  as  required  by  said  secretary  of  state, 
and  the  same  was  submitted  to  the  auditor  of  public 
accounts  for  the  allowance  thereof  and  for  a  warrant  of 
said  sum  of  |3,328.  (11)  That  upon  the  4th  day  of 
September,  1905,  the  board  of  public  lands  and  buildings 
approved  said  voucher,  and  ordered  the  auditor  of  public 
accounts  to  draw  his  warrant  for  said  sum  of  $3,328  in 
payment  of  said  claim.  (12)  That  on  the  26th  day  of  Sep- 
tember, 1905,  the  said  auditor  of  public  accounts  refused 
to  draw  a  warrant  for  said  claim,  and  indorsed  his  reasons 
for  said  refusal  upon  said  voucher  as  follows:  Warrant 
not  drawn  for  reason  it  appears  that  work  was  not  com- 
pleted within. the  terms  of  the  appropriation/  " 

A  general  demurrer  to  the  petition  was  interposed  and 
overruled.  The  state  elected  to  stand  on  its  demurrer,  and 
judgment  went  accordingly.    The  state  appeals. 

The  contention  of  the  state  is  thus  epitomized  in  its  brief 
filed  in  this  court :  "The  auditor  of  public  accounts  cannot 
be  compelled  to  issue  to  a  contractor  a  warrant  to  pay  a 
claim  for  a  public  improvement  constructed  in  a  manner 
at  variance  with  the  statute  making  the  appropriation 
against  which  claimant's  voucher  is  drawn.  ♦  ♦  ♦ 
The  appropriation  was  made  for  steel  cells  and  sewerage. 
These  two  matters  were  not  left  to  the  discretion  of  the 
oflScers.  If  the  board  had  authority  or  discretion  in  other 
matters,  this  power  did  not  extend  to  the  sewerage  settled 
by  the  legislative  enactment.''  This  contention  is  based  on 
ihe  fact  that  the  six  "female  or  juvenile"  cells  were  not 
connected  with  the  sewerage  system,  which  fact  affirma- 
tively appears  from  the  seventh  paragraph  bt  the  petition 
included  in  the  quotation  therefrom,  supra.  Running 
through  the  entire  argument  is  the  assumption  that  the 
legislative  language,  "For  240  steel  cells  and  sewerage," 
should  be  interpreted  as  though  it  read  "For  240  steel 
cells,  and  sewerage  for  each  of  such  cells."  We  know  of 
no  good  reason  for  placing  that  interpretation  on  the 
language  of  the  appropriation.  On  the  contrary  we  think 
it  is  fair  to  presume  that  the  legislature  intended  to  allow 
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the  board  of  public  lands  and  buildings  a  reasonable 
discretion  in  the  expenditure  of  the  fund,  and  not  to 
bind  it  down  by  unnecessary  and  vexatious  details.  The 
general  terms  In  which  the  appropriation  was  made 
justifies  this  presumption,  and  the  facts  disclosed  by  the 
record  show  the  wisdom  ftf  avoiding  unnecessary  de- 
tails. The  six  cells  were  not  actually  needed,  and 
may  not  be  needed  for  some  time.  No  location  was 
provided  for  them.  To  hold  that  the  board  of  public 
lands  and  buildings  was  bound  to  provide  sewerage  that 
was  not  required  in  order  to  get  cells  and  sewerage  that 
were  required  would  impute  a  lack  of  foresight  and  sound 
judgment  to  the  legislature,  which  is  by  no  means  war- 
ranted by  the  language  employed  in  making  the  appropria- 
tion. So  far  as  the  contract  itself  is  concerned,  we  have  set 
out  that  portion  which  relates  to  sewerage  and  the  six  cells 
in  question.  Standing  alone  it  might  admit  of  some  doubt 
whether  it  contemplates  that  the  six  cells  shall  be  con- 
nected with  a  system  of  sewerage.  But  the  agents  of  the 
state  who  executed  the  contract  on  its  behalf,  and  the  state 
architect  who,  by  the  terms  of  the  contract,  is  made  the 
final  arbiter  as  to  the  interpretation  to  be  placed  on  the 
plans  and  specifications,  held  that  sewerage  for  such  cells 
was  not  contemplated  by  the  contract.  Since  the  contract 
admits  of  that  construction,  we  feel  bound  by  it  in  view  of 
all  the  circumstances. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

DuFFiE  and  Jackson,  CC,  concur. 

By  the  Court :    For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 
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City  op  South  Omaha  v.  Omaha  Bridge  &  TEsi^nNAii 
Railway  (Company. 

Filed  May  17,  1^906.    No.  14,064. 

Eminent  Domain.  Under  the  provisions  of  the  charter  of  Sonth 
Omaha  in  force  in  1901,  that  city  was  entitled  to  at  least  nominal 
damages  in  an  action  by  a  railway  corporation  to  condemn  a 
right  of  way  over  portions  of  Its  streets  and  alleys. 

Ebbob  to  the  district  court  for  Douglas  county :  Wiixis 
G.  Seabs,  Judge.    Reversed. 

W.  C.  Lambert,  for  plaintiff  in  error. 

William  Baird  &  Sons,  cofitra. 

Jackson,  C. 

The  defendant,  a  railway  corporation,  being  unable  to 
agree  with  the  city  council  of  the  plaintiff  as  to  terms 
and  conditions  upon  which  it  might  construct  its  roadbed 
across  certain  streets  and  through  an  alley  in  the  city, 
proceeded  under  the  provisions  of  section  83,  ch.  16,  Comp. 
SL  1901,  to  condemn  a  right  of  way.  This  section 
provides :  "If  it  shall  be  necessary,  in  the  location  of  any 
part  of  any  railroad,  to  occupy  any  road,  street,  alley,  or 
public  way  or  ground  of  any  kind,  or  any  part  thereof, 
it  shall  be  competent  for  the  municipal  or  other  corpora- 
tion, or  public  officer  or  public  authorities,  owning  or 
having  charge  thereof,  and  the  railroad  company,  to  agree 
upon  the  manner,  and  upon  the  terms,  and  conditions 
upon  which  the  same  may  be  used  or  occupied;  and  if 
said  parties  shall  be  unable  to  agree  thereon  and  it  shall 
be  necessary,  in  the  judgment  of  the  directors  of  such  rail-* 
road  company,  to  use  or  occupy  such  road,  street,  alley, 
or  other  public  way  or  ground,  such  company  may  appro- 
priate so  much  of  the  same  as  may  be  necessary  for  the  pur- 
poses of  such  road,  in  the  same  manner  and  upon  the  same 
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tenns  as  is  provided  for  the  appropriation  of  the  prop&rtj 
of  indiTiduals  by  the  tighty-first  section  of  this  chapter." 
The  real  estate  of  priyate  persons  is  acquired  for  right  of 
way  purposes  by  condemnation  in  this  state  in  a  proceed- 
ing before  the  judge  of  the  county  court,  who  appoints  a 
jury  to  assess  damages  sustained  by  landowners.  Upon  the 
application  of  the  defendant  a  jury  was  appointed,  who 
Yiewed  the  premises  and  awarded  damages  to  the  plaintifF 
to  the  amount  of  f3.  The  city  appealed  to  the  district 
court,  where  issues  were  joined  and  the  trial  resulted  in  a 
directed  verdict  for  the  defendant.  The  city  prosecutes 
error. 

The  plaintiff  claims  substantial  damages,  while  the 
defendant  insists  that  the  judgment  of  the  trial  court 
should  be  affirmed,  on  the  theory  that  the  city  could  not 
sustain  damages  by  reason  of  the  location  of  its  right  of 
way  across  streets  and  alleys.  The  authorities  are  quite 
uniform  that  the  appropriation  of  a  street  by  a,  railway 
company  for  the  purpose  of  laying  its  track  is  not  a  perver- 
sion from  its  original  purpose,  so  long  as  it  does  not 
interfere  with  the  use  of  the  street  or  alley  by  the  public 
as  a  highway.  This  rule,  however,  is  not  to  be  taken  as 
authority  for  a  railway  corporation  to  appropriate  streets 
and  alleys  for  the  purpase  of  laying  its  tracks.  The  right 
to  authorize  such  appropriation  is  vested  in  the  legislature, 
and  legislative  authority  is  necessary  to  warrant  such  use 
and  occupation.  Atchison  Street  R.  Co.  v.  Missouri  P.  JB. 
Co.,  31  Kan.  660,  6  Am.  &  Eng.  Ency.  Law  (1st  ed.),  534. 
The  power  to  authorize  such  use  may  be  delegated  to 
municipal  authority,  and,  as  will  be  seen  by  the  provisions 
of  the  statute  quoted,  has  been  expressly  delegated  in  this 
state.  The  statute  contemplates  that  a  railroad  seeking  to 
occupy  a  street  or  alley  for  right  of  way  purposes,  should 
first  apply  to  the  proper  municipal  officers  and  if  possible 
agree  upon  the  terms  and  conditions  upon  which  the 
streets  may  be  occupied,  and  if  they  are  unable  to  agree 
the  company  may  proceed  by  condemnation,  in  the  same 
manner  and  upon  the  same  terms  as  is  provided  for  the 
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appropriation  of  the  property  of  individuals.  The 
property  of  individuals  may  not  be  taken  by  a  railway 
corporation  without  compensation  for  the  impairment  of 
property  rights. 

The  contention  of  the  defendant  is  necessarily  based 
upon  the  conclusion  that  the  plaintiff  has  no  property 
right  in  its  streets  and  alleys,  and  therefore  is  not  entitled 
to  compensation;  that  a  municipality  holds  the  title  to 
streets  and  alleys  in  trust  for  the  purpose  for  which  they 
were  dedicated,  and  such  was.  the  holding  of  this  court  in 
Jaynes  v.  Omaha  Street  R^Co.,  53  Neb.  631.  Our  holding  in 
that  case  was  in  accord  with  the  great  weight  of  authoriiy, 
but  we  do  not  regard  it  as  conclusive  of  the  question  here 
involved,  because,  notwithstanding  that  rule,  it  is  compe- 
tent for  the  legislature  to  fix,  by  the  charter  of  a  city,  the 
status  of  its  streets  and  alleys.  Section  104,  art  I,  ch.  14, 
Gomp.  St.  1905,  provides  the  method  of  platting  cities  and 
villages.  By  section  106  of  that  chapter  it  is  provided  that 
the  acknowledgment  and  recording  of  the  plat  is  equivalent 
to  a  deed  in  fee  simple  of  such  portions  of  the  premises 
platted  as  are  in  such  plat  set  apart  for  streets  and  other 
public  use.  In  Lindsay  v.  City  of  Omaha,  30  Neb.  512, 
it  was  held,  under  the  provisions  of  the  charter  of  that  city, 
that  upon  the  vacation  of  any  street  the  title  to  the  portion 
so  vacated  remained  in  the  city,  and  might  be  sold  and 
conveyed  and  the  proceeds  of  the  sale  converted  into  the 
city  treasury.  One  of  the  provisions  of  the  charter  of 
South  Omaha,  in  force  at  the  time  the  condemnation 
proceedings  were  instituted,  was :  "That  no  street  or  part 
thereof  shall  be  ordered  vacated  by  the  mayor  and  council 
except  upon  the  following  conditions,  to  wit:  First,  that 
the  value  of  the  ground  so  vacated  shall  be  first  determined 
by  the  valuation  of  three  disinterested  freeholders,  who 
shall  be  appointed  by  the  mayor  and  confirmed  by  a 
majority  vote  of  all  the  members  elected  to  the  council  and 
they,  after  being  duly  sworn  to  perform  the  duties  of  their 
appointment  with  fidelity  and  impartiality,  shall  value  the 
propwty  so  to  be  vacated  by  taking  into  consideration  the 
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fair  market  value  of  the  lot  or  lots  abutting  on  that  part  of 
the  street  to  be  vacated^  Second,  the  owner  or  owners  of 
the  lot^or  lots  abutting  such  portion  of  the  street  to  be 
vacated  shall,  before  the  order  of  vacation  is  passed,  pay 
into  the  cit^  treasury  the  amount  so  determined  by  said 
appraisers,  as  the  value  of  said  property,  and  thereupon 
the  mayor  of  said  city  shall  be  authorized  to  make  a  deed 
to  the  purchaser  for  tiiat  portion  of  the  street  so  vacated.^' 
That  the  legislature  might  vest  this  right  in  a  municipality 
of  the  state  is  without  question.  The  plaintiff's  right, 
under  its  charter,  to  vacate  its  streets,  and  upon  such 
vacation  to  receive  payment  for  any  i)ortion  of  the  street 
vacated,  was  a  valuable  right  and  was  involved  in  the 
condemnation  proceedings.  We  are  convinced,  therefore, 
in  view  of  the  provisions  of  the  charter  of  the  plaintiff, 
that  it  was  entitled  to  at  least  nominal  damages,  and  that 
the  judgment  of  the  district  courts  withdrawing  from  the 
jury  all  question  of  damages,  was  erroneous. 

We  recommend  that  the  judgment  of  the  district  court 
be  reversed  and  the  cause  remanded  for  further  pro- 
ceedings. 

DuFFiB  and  Albert,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings. 

BEVEBSEDw 


Chicago^  Burlington  &  Quinoy  Railway  Company  ▼. 
John  H.  Slattery. 

Fued  May  17,  1906.    No.  14,325. 

%  Carriers:  Case  or  Stock.    The  proyisions  of  sections  4386  and  43tf. 

Revised  Statutes  of  the  United  States,  do  not  reliere  a  railway 

company  engaged  In  conveying  animals  from  one  state  to  another 

from  liability  for  damages  arising  through  the  failure  to  properly 

49 
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care  for,  feed  and  water  animals  in  their  diarge,  the  tranapor- 
tation  of  which  is  delayed  through  an  act  of  God. 

:  LxABxiJTT.    A  common  carrier  of  live  stock  is  generally  an 

insurer  of  their  safe  deliyery  to  the  consignee  againsi  loss  or 
damage. 


■  ■  ■  :  BnnufCB.  The  deliyery  of  animals  to  a  carrier  in  good 
order  and  their  arrival  at  the  place  of  destination  in  bad  order 
makes  a  prima  fade  case  against  the  carrier,  cud  It  derolyes  upon 
the  carrier  to  show  that  the  loss  or  damage  resulted  firom  some 
cause  which  would  exempt  it  from  liability. 

DunxB.    A  cause  for  unavoidable  delay  in  shipment  af- 


fords no  excuse  for  a  failure  to  exercise  that  degree  of  care 
required  of  a  common  carrier  in  the  transportation  of  stock. 

6.  Shipping  Contract.  A  common  carrier  is  not  relieved  from  its 
responsibility  to  care  for  animals  entrusted  to  it  for  transporta- 
tion by  reason  of  the  express  terms  of  a  written  contract,  whereby 
the  shipper  agreed  to  accompany  the  stock,  where  the  company, 
with  knowledge  of  the  failure  on  the  part  of  the  shipper  to  accom- 
pany the  stock,  proceeds  under  the  shipping  contract 

Ebrob  to  the  district  court  for  Hall  county:  Jambs  Kl 
Paul,  Judgb.    Affirmed. 

J.  W.  Deweese  and  Frank  B.  Bishop,  for  plaintiff  in 
error. 

Ashton  d  Mayer  J  contra. 

JAOKSON,  & 

The  plaintiff  charges  in  his  petition  that  on  May  29, 
1903,  he  delivered  to  the  defendant  20  horses  to  be  conveyed 
from  South  Omaha,  Nebraska,  to  East  St  Louis,  Illinois; 
that  the  horses  were  not  delivered  to  him  at  the  destination 
until  June  3, 1903,  but  were  delayed  in  course  of  shipment 
almost  four  days  longer  than  the  time  regularly  required 
for  transportation  between  those  points;  that  they  were 
not  properly  handled  and  cared  for  during  any  part  of  the 
time  within  which  they  were  under  the  care  of  the  defend- 
ant, and  were  for  a  period  of  over  56  hours  without  food 
and  water,  and  exposed  continuously  to  the  sun  and  rain, 
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and  when  they  were  delivered  they  were  sick,  gaunt  and 
braised,  as  a  result  of  the  ill  treatment  complained  of,  and 
that  from  the  effects  of  such  treatment  two  of  the  horses 
died,  and  that  the  plaintiff  sustained  damages.  The  defend- 
ant admits  the  shipment,  and  avers  it  was  by  virtue  of  a 
written  contract  entered  into  at  the  time  the  shipment  was 
agreed  upon;  that  the  stock  was  shipped  and  delivered  to 
the  consignee  at  the  destination  named,  without  any 
failure  or  neglect  on  its  part;  that,  as  a  part  of  the  consid- 
eration, the  plaintiff  agreed  to  accompany  the  same  in 
order  to  look  after  and  care  for  the  comfort  and  necessities 
of  the  stock  while  en  route,  and  that  he  would  give  the 
stock  proper  and  reasonable  attention  while  in  transit  for 
the  purpose  of  feeding  and  unloading,  when  necessary; 
that,  in  violation  of  the  contract,  the  plaintiff  did  not 
accompany  the  shipment,  although  free  transportation  was 
provided  and  he  was  furnished  with  every  facility  for  so 
doing.  As  a  further  defense,  it  was  answered  that,  by 
reason  of  an  unprecedented  flood  that  was  then  prevailing 
along  its  line  of  road,  it  was  unable  to  transport  the  stock 
by  the  usual  route  of  travel,  but  was  obliged  to  divert  the 
shipment  to  another  route,  and  that  there  was  no  unneces- 
sary delay  or  neglect  of  duty  on  the  part  of  the  defendant; 
that  if  the  stock  sustained  any  injury  by  reason  of  im- 
proper attention  it  was  due  to  the  neglect  of  the  plaintiff, 
who  failed  to  accompany  the  shipment  In  reply,  the 
plaintiff  d^Diied  that  the  horses  were  injured  through  any 
fault  or  negligence  on  his  part,  and  alleged  that  the  con- 
signment was  accepted  and  forwarded  by  the  defendant 
with  knowledge  on  its  part  that  no  one  would  accompany 
the  stock*  The  plaintiff  had  judgment  in  the  trial  court, 
and  the  defendant  seeks  a  reversal. 

The  testimony  on  behalf  of  the  plaintiff  tends  to  prove 
that  on  the  28th  day  of  May,  1903,  he  came  into  the  city  of 
South  Omaha  over  the  Union  Pacific  Railroad,  with  this 
car-load  of  iiorses,  and  that  they  were  there  delivered  to  the 
Union  Stock  Yards  Company.  He  applied  to  the  live  stock 
agent  of  the  defendant  company  to  have  the  horses  shipped 
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out  over  the  defendant's  line  to  East  St  Louis,  and 
informed  the  defendant's  agent  that  he  wiBis  going  out  tiiat 
evening  on  the  passenger  train  to  St.  Louis ;  that  he  signed 
a  contract  in  blank,  and  also  a  shipping  order  to  the  Union 
Stock  Yards  Company,  and  thereupon  left  for  St,  Louis; 
that  the  horses  were  delivered  to  him  in  St  Louis  on  the 
afternoon  of  June  3  in  a  gaunt  and  damaged  condition, 
some  of  them  suffering  from  pneumonia,  from  the  effects 
of  which  one  died  in  two  or  three  days,  and  another  some 
weeks  thereafter;  that  on  the  route  covered  by  the  ship- 
ment there  were  facilities  for  unloading  and  feeding  stock 
at  Creston,  Iowa,  St  Joseph,  Missouri,  and  other  points. 
On  behalf  of  the  defendant  the  evidence  discloses  a  condi- 
tion arising  from  an  unusual  storm  and  flood,  sufficient^ 
without  question,  to  excuse  the  delay;  that  the  shipment 
arrived  at  Monroe,  Missouri,  on  the  morning  of  June  1, 
where  the  horses  were  unloaded,  fed,  watered  and  cared 
for  until  the  next  day  at  9  o'clock  P.  M.,  when  they  were 
reloaded  and  forwarded  to  St  Louis.  The  contract  set 
out  in  the  company's  answer  was  put  in  evidence  and 
contains  this  condition :  "In  consideration  for  free  trans- 
portation for  one  person,  designated  by  the  first  party 
(plaintiff),  hereby  given  by  said  railway  company,  such 
person  to  accompany  the  stock,  it  is  agreed  that  the  said 
cars,  and  the  said  animals  contained  therein,  are  and  shall 
be  in  the  sole  charge  of  such  person,  for  the  puirpose  of 
attention  to  and  care  of  said  animals,  and  that  the  said 
railway  company  shall  not  be  responsible  for  such  atten- 
tion and  care.  ♦  ♦  ♦  It  is  agreed  that  the  said 
animals  are  to  be  loaded,  unloaded,  watered  and  fed  by  the 
owner  or  his  agents  in  charge."  The  evidence  also 
discloses  that  the  shipping  contract  was  delivered  to  the 
conductor  in  charge  of  the  train  at  the  city  of  South 
Omaha,  and  when  he  discovered  that  no  person  was  aboard 
in  charge  of  the  stock  he  returned  the  contract  to  the 
company's  agent,  who  forwarded  it  by  mail,  addressed  to 
the  plaintiff  at  East  St.  Louis,  Illinois,  where  it  was 
received  by  him.    There  is  no  evidence  as  to  whether  the 
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stock  was  at  any  titne  unloaded,  fed  and  watered,  between 
the  time  it  left  South  Omaha  on  May  29  and  the  time  it 
was  unloaded  at  Monroe,  Missouri. 

On  behalf  of  the  railroad  company  it  is  claimed  that  the 
transaction  was  an  interstate  shipment  and  governed  by 
federal  statute.  Section  4386  of  the  Revised  Statutes  of 
the  United  States  provides :  "No  railroad  company  within 
the  United  States  whose  road  forms  any  part  of  a  line  of 
road  over  which  cattle,  sheep,  swine  or  other  animals  are 
conveyed  from  one  state  to  another,  ♦  ♦  ♦  shall  con- 
fine the  same  in  cars  *  *  *  for  a  longer  period  than 
twenty-eight  consecutive  hours  without  unloading  the  same 
for  rest,  water,  and  feeding,  for  a  period  of  at  least  five 
consecutive  hours,'  unless  prevented  from  so  unloading  by 
storm  or  other  accidental  causes."  By  section  4387  it  is 
provided:  "Animals  so  unloaded  shall  be  properly  fed 
and  watered  during  such  rest  by  the  owner  or  person 
having  the  custody  thereof,  or  in  case  of  his  default  in  so 
doing,  then  by  the  railroad  company  ♦  ♦  ♦  transport- 
ing the  same  at  the  expense  of  the  owner  or  person  in 
custody  thereof;  and  such  company,  owners,  or  masters 
shall  in  such  case  have  a  lien  upon  such  animals  for  food, 
care,  and  custody  furnished,  and  shall  not  be  liable  for 
any  detention  of  such  animals."  The  statute  also  provides 
a  penalty  for  the  violation  of  these  provisions.  We  do  not 
understand  how  the  defendant  is  aided  by  the  provisions  of 
the  federal  statute.  It  is  true  that  the  obligation  in  the 
first  instance  rests  upon  the  owner  or  his  agent  in  charge, 
but  it  attaches  with  equal  force  to  the  public  carrier  in 
case  of  default  by  the  owner.  Nor  is  the  carrier  released 
from  its  responsibility  by  reason  of  the  express  terms  of 
the  written  contract,  whereby  the  shipper  agreed  to  accom- 
jpany  the  stock,  but  failed  to  do  so.  Where  the  company, 
with  knowledge  of  such  failure,  proceeded  under  the  ship- 
ping contract,  it  would  still  be  liable  for  any  loss  resulting 
from  its  failure  to  provide  the  stock  with  proper  care  and 
protection.  Chicdgo,  B.  &  Q.  R.  Go.  v.  Williams,  61  Neb. 
609.    The  case  does  not  fall  within  the  rule  of  Chicago,  St 
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P.,  M.  d  0.  R.  Go.  V.  Bchuldt,  66  Neb/  43,  where  not  only 
was  there  an  agreement  that  the  shipper  should  accompany 
the  stock  and  be  responsible  for  its  care,  but  he  was  pro- 
vided with  transportation  for  that  purpose  and  i>ersonally 
accompanied  the  shipment,  and  it  was  held  that  the  carrier 
was  only  required  to  provide  proper  facilities,  and,  when 
doing  so,  was  not  liable  for  injury  arising  from  lack  of 
care  through  the  fault  of  the  shipi)er  himself. 

Again,  liability  on  the  part  of  the  company  is  denied 
because  of  the  failure  of  the  plaintiff  to  prove  that  the 
railroad  company  did  not  stop  the  shipment  for  feed  and 
rest  at  such  places  as  were  possible;  that  if  he  claims 
damages  on  account  of  the  failure  to  perform  that  duty 
the  burden  was  upon  him  to  show  that  tibe  company  failed 
to  perform  it.  A  carrier  of  live  stock  is  an  insurer  of  the 
safety  of  the  property  while  in  its  charge  for  transx>orta- 
tion.  Kinnick  Bros.  v.  Chicago,  R.  I.  d  P.  R.  Co.,  69  la. 
665.  There  are,  of  course,  exceptions  to  this  rule,,  but  the 
delivery  of  live  stock  to  a  carrier  in  good  order,  and  their 
arrival  at  the  place  of  destination  in  bad  order,  makes  a 
prima  facie  case  against  the  carrier,  and  it  devolves  upon 
the  carrier  to  show  that  the  loss  or  damage  resulted  from 
some  cause  which  would  exempt  it  from  liability.  Wabash 
R.  Co.  v.  Sharp y  ante,  p.  424. 

But  it  is  said  that  the  damage  was  the  direct  result  of 
an  act  of  God.  This  conclusion,  however,  is  not  justified 
by  the  evidence.  The  evidence  in  that  respect,  as  already 
stated,  was  sufficient  to  show  a  just  cause  for  delay,  but 
there  is  an  entire  absence  of  evidence  to  show  that  the 
flood  in  any  manner  interfered  with  the  unloading  of  the 
stock,  providing  it  with  food  and  water,  and  giving  it  such 
care  as  would  insure  its  delivery  at  the  destination  in 
good  condition.  A  cause  for  unavoidable  delay  in  shipment 
affords  no  excuse  for  a  failure  to  exercise  that  d^ree  of 
care  required  of  a  common  carrier  in  the  transportation  of 
stock..    Kinnick  Bros.  v.  Chicago,  R.  I.  d  P.  R.  Co.,  supra^ 

The  assignments  of  error  are  all  covered  by  the  general 
discussion  of  the  case  and  will  not  be  noticed  separately. 
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There  is  no  prejudicial  error  in  the  recor<},  and  we 
recommend  that  the  judgment  be  affirmed. 

Albert,  C,  concurs. 
DUPFIB,  C,  not  sitting. 

By  the  Court:    For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affibmhd. 


Mat  Swihaet  bt  ak  v.  H.  0.  Hansen, 

Filed  VUr  17,  1906.    Na  14,335. 

1.  Po«8ttwion  of  real  «8tate  Is  some  evidence  of  title,  but  evidence  of 

possession  is  not  sufficient  of  itself  to  establish  a  freehold  estate. 

2.  Intoxicating  Liquprs:  License:   Evidencb.    In  a  hearing  upon  a 

remonstrance  against  granting  a  license  for  the  sale  of  liquor,  a 
witness  who  testifies  that  the  petitioners  told  him  they  were  free- 
holders, and  that  he  examined  a  list  of  freeholders  of  a  village 
prepared  by  the  county  clerk,  does  not  thereby  qualify  himself  to 
testify  who  the  freeholders  of  the  village  are. 

Error  to  the  district  court  for  Washington  county: 
Willis  G.  Sears^  Judge.    Reversed  ivith  directions. 

Kirkpatrick  d  Hazen,  for  plaintiffs  in  error. 

F.  DoUzal,  contra. 

Jackson,  0. 

The  defendant  in  error  applied  to  the  village  board  Of 
Kennard,  Nebraska,  for  a  license  to  sell  liquor  at  retail. 
The  plaintiffs  are  remonstrators  who  objected  to  the 
granting  of  the  license.  The  remonstrance  was  overruled, 
and  the  remonstrators  appealed  to  the  district  court,  where 
the  findings  of  the  village  board  were  approved  and  the 
license  issued.  From  the  judgment  of  the  district  court 
the  remonstrators  prosecute  error. 

Several  questions  are  discussed,  both  in  the  briefs  and 
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upon  oTal  argument,  only  one  of  which  we  deem  it 
important  to  notice.  One  of  the  grounds  of  remonstrance 
was  that  the  persons  who  signed  the  petition  for  license 
were  not  freeholders.  The  only  evidence  on  that  branch  of 
the  case  is  found  in  the  testimony  of  the  applicant.  In 
substance  it  is  that  one  of  the  petitioners  exhibited  a  deed 
to  the  property  that  he  was  in  possession  of;  that  all  the 
petitioners  informed  him  they  were  freeholders;  that  he 
procured  from  the  county  clerk  a  list  of  the  freeholders  in 
the  village  so  that  he  knew  who  the  freeholders  were;  and 
his  testimony,  based^  upon  that  information,  was  to  the 
effect  that  all  of  tUe  signers  were  freeholders.  There  is 
evidence  that  some  of  the  persoiis  signing  the  petition  were 
in  the  possession  of  real  estate  in  the  village.  The  list 
provided  by  the  county  clerk,  from  which  the  applicant 
testified,  was  not  exhibited  at  the  hearing  or  put  in 
evidence.  The  admission  of  this  evidence  was  met  with  an 
objection,  and  attacked  by  motion  to  strike  it  out,  after  the 
testimony  of  the  applicant  was  closed,  and  is  now  assailed 
for  the  reason  that  it  is  entirely  incompetent  to  establish 
the  qualifications  of  those  signing  the  petition. 

The  statute  requires  the  petition  in  such  cases  to  be 
signed  by  resident  freeholders,  and  where  the  qualifications 
of  the  signers  to  a  petition  for  the  sale  of  liquor  are  put 
in  issue  by  a  remonstrance,  the  burden  is  upon  the  appli- 
cant to  show  by  competent  evidence  that  the  petitioners 
do  possess  the  qualifications  required.  A  hearing  upon  an 
application  for  a  liquor  license,  from  the  nature  of  things, 
is  somewhat  informal,  but  this  condition  does  not  obviate 
the  necessity  of  competent  proof.  The  testimony  of  the 
applicant,  based  upon  the  list  provided  by  the  county 
clerk  and  statements  made  to  him  by  petitioners,  was  hear- 
say and  incompetent.  Evidence  of  the  i)ossession  of  real 
estate  is  some  evidence  of  title,  but  of  the  lowest  degree. 
It  falls  short  of  being  sufficient  to  establish  a  freehold 
estate.  In  our  judgment  the  objection  of  the  plaintiffs  in 
error  is  well  taken,  and  the  judgment  of  the  district  court 
is  erroneous. 
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It  is  recommended  that  the  judgment  of  the  district 
conrt  be  reversed  and  the  cause  remanded,  with  instruc- 
tions to  reverse  the  findings  of  the  village  board. 

DuFFiB  and  Albert,  CC..,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded,  with  instructions  to  reverse  the  find- 
ings of  the  village  board. 

Bevebsbd. 


Charles  Hargadine,  appellant,  v.  Omaha  Bridge  &  Ter- 
minal Eailway  Company,  appellee, 

FiUED  Mat  17,  1906.    No.  14,546. 

1.  Second  Appeal:  Law  of  Case.    The  determination  of  questions  pre- 

sented to  this  court  in  its  review  of  the  proceedings  of  an  inferior 
tribunal  become  the  law  of  the  case,  and  ordinarily  will  not  be 
reexamined  in  a  subsequent  review  of  the  proceedings  of  the 
inferior  tribunal  on  a  second  trial  or  hearing  of  the  cause. 
OftuOia  Life  Ass*n  v.  Kettenbach,  65  Neb.  330. 

2.  Directing  Verdict.    The  evidence  examined,  and  held  to  Justify  the 

trial  court  in  directing  a  verdict  for  the  defendant 

Appeal  from  the  district  court  for  Douglas  county: 
Lee  S.  Estellb,  Judge.   Affirmed. 

Nelson  C.  Pratt ^  for  appellant. 

W.  (7.  Kenyon,  William  Baird  d  Sons  and  J.  M.  Dickirir 
son,  contra. 

Jackson,  C. 

The  defendant  is  a  railway  corporation  owning  terminals 
and  facilities  used  by  the  Illinois  Central  Railroad  Com- 
pany in  entering  the  city  of  Omaha.  It  entered  into  a 
contract  with  Gilbert  H.  Scribner,  Jr.,  of  Chicago,  Illinois, 
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for  the  erection  of  a  trestle  across  Cut-Oflf  late,  according 
to  plans  and  specifications  agreed  npon  between  the  def  aid- 
ant and  the  Illinois  Central  Bailroad  Company.  The 
work  had  been  sub-let  by  Scribner  to  Edward  W.  Raymond, 
who  employed  and  paid  the  workmen,  provided  the  tools, 
and  was  engaged  in  the  work  of  construction.  The 
plaintiff,  a  bridge  carpenter,  was  in  the  employ  of  Ray- 
mond. He  was  at  work  adjusting  heavy  timbers  on  top  of 
the  trestle,  30  feet  above  water.  This  service  was  per- 
formed by  means  of  a  steel  bar,  wedge  shaped  at  one  end. 
In  moving  one  of  the  timbers  the  bar  slipped,  plaintiff 
lost  his  balance,  and  fell  to  the  water  below.  In  the  course 
of  the  descent  he  struck  against  a  heavy  plank,  and 
sustained  an  injury.  The  action  is  for  damages,  and  is 
founded  upon  an  allegation  that  the  plaintiff  was  in  the 
employ  of  the  defendant;  that  the  accident  occurred  by 
reason  of  a  defect  in  the  bar,  on  account  of  which  it 
slipped;  that  he  complained  to  the  defendant  and  objected 
to  using  the  bar,  but  was  requested  to  continue  in  its  use 
until  a  new  bar  could  be  procured  to  replace  it  There  is 
in  evidence  no  dispute  about  the  fact  that  Scribner  was 
under  contract  to  construct  the  trestle;  that  the  work  was 
sublet  to  Raymond,  by  whom  the  plaintiff  was  employed 
and  paid;  that  the  tool  used  by  him  was  owned  by  Ray- 
mond, and  was  provided  for  his  use  on  the  morning  of 
the  day  when  the  accident  occurred  by  Raymond's  foreman^ 
In  the  trial  court,  at  the  close  of  the  evidence,  a  verdict 
was  directed  for  the  defendant,  and  the  plaintiff  appeals. 
He  seeks  to  hold  the  defendant  liable  by  an  application  of 
the  doctrine  of  respondeat  superior. 

One  clause  of  the  contract  between  the  defendant  and 
Scribner  provided  that  the  work  should  be  executed  in 
strict  conformity  to  the  specifications  and  plans,  and  such 
explanatory  instructions  as  might  from  time  to  time  be 
given  by  the  chief  engineer  of  the  defendant  A  civil 
engineer  in  the  employ  of  the  defendant  was  in  daily 
attendance  at  the  work  for  the  purpose  of  inspection,  his 
only  authority  being  to  see  that  the  work  was  constructed 
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according  to  the  plans  and  specifications  stipulated  in  the 
contract.  During  a  portion  of  the  time  a  like  engineer  in 
the  employ  of  the  Illinois  Central  Railroad  Company  was 
present  and  inspected  the  work  ajs  it  progressed.  There  is 
some  evidence  that  on  two  or  three  occasions  one  of  these 
engineers  gave  specific  instructions  to  the  workmen.  It 
is  not  clear  whether  these  directions  came  from  the 
engineer  in  the  employ  of  the  defendant  or  the  one 
employed  by  the  Illinois  Central  Railroad  Company,  and 
it  is  perhaps  not  important,  because  the  evidence  fails  to 
disclose  any  interference  on  the  part  of  the  engineers,  or 
anything  done  by  them,  except  along  the  line  of  instruc- 
tions required  and  permitted  by  the  terms  of  the  contract 
itself.  The  engineer  in  the  employ  of  the  defendant, 
however,  testified  that  at  no  time  did  he  give  the  workmen 
any  instructions,  and  that  such  suggestions  as  he  made 
were  either  to  the  contractor,  the  superintendent  or  fore- 
man in  charge  of  the  work,  both  of  whom  were  in  the 
employ  of  Raymond. 

This  is  the  second  time  the  case  has  been  before  us  for 
consideration.  Our  former  opinion  is  reported  in  5  Neb. 
(Unof.)  418,  where  we  reversed  a  judgment  in  favor  of  the 
plaintiff.  The  contract  in  question  is  sufficiently  set  out 
in  that  opinion.  Our  holding  there  was  that  the  plaintiff 
was  in  the  employ  of  an  independent  contractor ;  that  the 
relation  of  master  and  servant  did  not  exist  between  the 
plaintiff  and  defendant,  and  under  the  terms  of  the  con- 
tract the  defendant  had  no  authority  or  control  over  the 
contractor  or  his  workmen  as  to  the  manner  of  performing 
the  work ;  that  it  had  power  to  direct  as  to  results  only,  and 
that  the  fact  that  the  company  reserved  the  right  to  inspect 
the  work  and  see  that  it  conformed  to  the  contract  in 
result  did  not  make  the  contractor  the  agent  of  the  defend- 
ant to  the  extent  that  it  rendered  the  defendant  liable  for 
a  neglect  of  duty  growing  out  of  the  contract  of  employ- 
ment between  the  contractor  and  his  employees,  and  that 
no  obligation  rested  upon  the  defendaunt  to  provide  tools, 
safe  or  otherwise,  to  the  workmeii.    These  questions  are 
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involved  in  the  present  record.  They  were  fully  discussed 
and  determined  in  our  former  opinion^  and  our  holdings 
there  have  become  the  law  of  the  case. 

We  are  asked  to  review  and  overrule  the  conclusions 
reached  at  the  former  hearing,  and  in  addition  it  is  urged 
that  the  pleadings  have  been  amended  so  as  to  present  an 
entirely  different  issue,  and  that  the  evidence  is  different 
from  that  taken  at  the  former  trial.  If  the  issues  have 
been  changed,  that  fact  does  not  appear  in  the  record,  and 
the  evidence  taken  at  the  former  trial  is  not  before  us. 
The  evidence  of  the  contractor  is  that  he  had  a  superinten- 
dent overseeing  the  work,  and  a  foreman  in  charge  of  the 
workmen;  that  no  one  else  had  authority  to  employ  or 
discharge  the  men,  or  direct  their  labor.  This  evidence  is 
undisputed.. 

A  careful  examination  of  the  evidence  and  a  review  of 
the  authorities  have  convinced  us  that  the  rule  announced 
in  the  former  opinion  should  be  adhered  to ;  that  no  course 
was  open  to  the  trial  court  except  the  one  pursued,  and  we 
recommend  that  the  judgment  be  affirmed. 

Albeet,  C,  concurs. 

DuFFiE,  C,  took  no  part  in  the  decision. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


State  of  Nebraska  v.  George  W.  McCright  bt  al.; 
Charles  S.  McDonald,  Intervener.* 

Pma)  Juira  8.  1906.    Nos.  14,210,  14,211,  14.212,  14,213,  14.214.  14.215. 

14.216.  14,217. 

1.  Indemnity  School  Lands:  Rights  of  Occupants.  By  the  act  of 
1876,  entitled  "An  act  authorizing  parties  living  on  school  lands 
selected  in  lieu  of  sections  16  and  36  to  purchase  the  same  when 
the  state  acquires  title"  (Comp.  St.  1897,  eh.  80,  art  IV.  sec.  4), 

*  Rehearing  denied.    See  opinion,  p.  738,  post. 
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;Iie<  vn^  tike  iKt  kad  m  prefcreso^  n^:  •f  f«i^ 
title  t»  tke  f3c;roreaKK2s  bi^  ^  ibesi  tb«reoa. 


<tf  i£idecisi;r  sc&<mS  bads  vte  te4 


plied  wiik  tke  an  ot  l^T^  before  ibe  repeal  tbermf  ver^  m:UliM 
to  iuiTe  tbe  las 2  ap^iraised  sepaiatelT  froai  th«  imp^nov^Sheets^  aad 
to  be  szrea  aa  opporcszixy  to  lease  the  land  apoa  such  apf«mi9^> 
■Mat  before  teias  e^tczed  tbeicfroaL 

Tbe  fiact  that  the  occapaat  of  tademiiity'  acho(4 


laad  has  attem^yted  to  atfihe  cntiy  thereof  under  the  hon<tst«a4 
ian  oi  the  United  States,  and  has.  in  good  faith*  cont^sUN)  th^ 
risfat  of  the  state  to  the  same  as  indemnity  school  landst^  viU  aot 
estop  him  to  assert  his  ri^t  under  the  act  of  1S73  r^tatini:  to 
the  improrenenis  of  actnal  settlers  npon  lands  so  olMaiiied  hr 
the  statCL 

Original  action  by  the  state  in  the  nature  of  ejectments 
Dismissed. 

y orris  Brown j,  Attorney  General,  and  IV.  T.  Thorn py^ums 
for  the  state. 

Fliekinger  Brothers  and  H.  F.  Rose,  for  intervener, 

Jf.  F.  Harrington,  Sanford  Parker  and  IV.  T.  lVt7/,s\ 
contra. 

Sedgwick,  C.  J. 

These  eight  cases  were  by  agr^nient  consolidattHi  and 
presented  together.  They  involve  the  right  of  {K>S8es8iou 
of  lands  within  the  abandoned  Fort  Randall  military  reser- 
vation.  The  defendants  do  not  claim  the  title  to  the  lands 
themselves.  In  State  r.  Tanner,  73  Neb.  104,  which 
also  involved  lands  within  the  abandoned  resen-ation,  the 
defendants  asserted  title  in  the  lands,  but  that  claim  was 
denied.  In  these  cases  the  right  of  the  defendants  to  posses- 
sion of  the  land  is  asserted  on  the  ground  that  they  havt* 
made  valuable  improvements  thereon,  and  tlmt  the  state* 
cannot  oust  them  from  the  lands  without  first  having  thtMV 
improvements  appraised.     The  origin  of  the  state's  title 
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and  rights  in  the  land^  as  a  part  of  tiie  school  lands^  is  set 
out  at  large  in  the  opinion  in  State  v.  Tanner,  supra.  The 
state  officials  refused  to  appraise  the  lands  separately  from 
the  improvements  which  these  defendants  had  made 
thereon ;  the  defendants  refused  to  lease  them  without  such 
appraisement,  and  the  lands  were  leased  to  other  persons 
who  have  intervened  herein  and  demand  possession  of  the 
lands  under  their  leases. 

In  1893  these  defendants  settled  upon  the  lands  in  con- 
troversy and  began  improving  them.  By  the  act  of  July 
5, 1884  (23  St.  at  Large,  p.l03,  ch.  214),  congress  provided 
for  the  surveying,  appraisement  and  sale  of  the  lands  con- 
stituting the  reservation.  The  act  contained  no  eq[>reBS 
provisions  subjecting  these  lands  to  homestead  or  pre- 
emption entry.  By  the  act  of  August  23,  1894  (28  St.  at 
Large,  p.  491,  ch.  314),  congress  provided  that  all  lands 
of  abandoned  military  reservations  placed  under  the  con- 
trol of  the  secretary  of  the  interior  which  had  not  already 
been  disposed  of,  and  the  disposal  of  which  had  not  been 
provided  for  by  a  subsequent  act  of  congress,  should  be 
open  for  settlement  under  the  public  land  laws,  and  the 
act  gave  a  preference  right  of  entry  for  six  months  from 
the  date  of  the  act  to  bona  fide  settlers  who  were  qualified 
to  enter  under  the  homestead  law,  had  made  homes  and 
were  residing  upon  any  agricultural  lands  in  said  reserva- 
tion. The  state  by  the  enabling  act  was  granted  sections  16 
and  36  in  each  township  in  the  state  as  school  lands.  Some 
of  these  lands  so  granted,  the  state  for  various  reasons  was 
unable  to  obtain.  Congress  by  the  act  of  1893  (27  St.  at 
Large,  p.  555,  ch.  200)  provided  that  the  state  might  select 
lands  in  this  abandoned  reservation  in  lieu  of  the  lands  to 
which  it  was  entitled  and  which  it  had  failed  to  receive 
under  the  enabling  act.  In  making  selection  of  indemnity 
lands  the  state  officers,  apparently  not  knowing  that  the 
lands  In  controversy  here  were  occupied  by  settlers,  selected 
these  tracts  of  land  among  others.  Afterwards,  when  these 
settlers  applied  to  the  land  department  of  the  government 
to  enter  these  lands  under  the  homestead  act  pursuant  to 
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the  provisions  of  the  act  of  congress  of  1894  above  referred 
to,  there  was  no  doubt  that  they  came  within  the  terms  of 
that  act^  and  would  have  been  entitled  to  so  enter  the  lands, 
but  for  the  fact  that  the  disposal  of  these  lands  had  been 
provided  for  by  the  act  of  congress  which  allowed  the  state 
to  take  the  lands  as  indemnity  lands  as  above  mentioned. 
It  seems  to  have  been  a  mere  chance  that  the  state'  selected 
these  lands  instead  of  others  in  the  abandoned  reservation. 
But  for  the  unfortunate  fact  that  these  lands  were  selected 
by  the  state  when  others  might  as  well  have  been  selected, 
the  defendants  would  have  been  recognizd  by  the  land  de- 
partment of  the  government,  and  would  have  been  allowed 
to  take  these  lands  under  the  homestead  law;  and  so  it 
seems  manifest  that,  although  when  they  went  upon  the 
lands  they  did  so  without  any  assurance  from  the  general 
government  that  they  would  or  could  acquire  title  to  the 
lands,  still  the  government  did  not  regard  them  as  wrong- 
doers, but  on  the  other  hand  enacted  legislation  which  would 
have  protected  them  and  would  have  given  them  the  lands 
which  they  had  occupied  and  improved,  but  for  the  acci- 
dent that  the  state  mistakenly  selected  these  lands  instead 
of  other  lands  equally  available  which  it  might  have  se- 
lected. The  state  seems  to  have  anticipated  that  such 
conditions  might  exist.  As  early  as  1875  the  legislature 
enacted:  "Any  person  or  persons  who  shall  have  resided 
continuously  for  a  term  of  five  years  on  lands  selected  in 
lieu  of  sections  sixteen  and  thirty-six  for  common  school 
purposes,  shall,  unless  the  state  acquires  title  thereto, 
have  the  privilege  of  purchasing  the  same,  on  the  same 
terms  as  other  school  lands  are  purchased  from  the  state : 
Provided^  That  such  land  shall  be  appraised  under  direc- 
tion of  the  county  commissioners,  at  not  less  than  seven 
dollars  per  acre:  Provided  further,  That  such  appraisal 
shall  not  include  any  improvements  placed  on  said  lands 
by  the  person  so  purchasing  the  same.*^  Laws  1875,  p. 
123.  This  law  was  in  force  when  these  defendants  went 
upon  the  lands  in  question,  and  made  the  most  of  their 
improvements  thereon,  and  also  when  they  made  their 
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application  to  the  general  government  to  enter  the  lands 
under  the  homestead  law  and  were  denied  the  right  to  so 
enter  them  because  of  the  fact  that  the  land  had  been  dis- 
posed of  by  the  general  government  by  allowing  the  state 
to  take  the  land  as  indemnity  school  lands.  If  this  statute 
had  remained  in  force  until  this  action  was  begun  there 
could  be^no  doubt  of  the  rights  of  these  defendants.  Under 
this  statute  it  would  clearly  have  been  the  duty  of  the 
state  to  have  appraised  all  of  the  improvements  that  the 
defendants  had  placed  upon  these  lands  separately  from 
the  lands  themselves  before  attempting  to  lease  the  lands 
to  Uiese  defendants  or  to  any  other  person.  No  such  ap- 
praisement was  made  by  the  state^  and  without  such  ap- 
praisement the  leases  were  made  under  which  these  inter- 
veners claim..  The  statute  in  question  was  repealed  by  the 
act  of  1899  (laws  1899^  ch.  69),  and  the  question  is  as  to 
the  effect  of  this  repeal  upon  the  rights  of  these  defend- 
ants. The  act  of  1897  (laws  1897,  ch.  71)  repealed  prior 
acts  governing  the  entry  and  leasing  of  school  lands,  and 
provided  general  laws  governing  the  educational  lands  of 
the  state.  By  section  5  of  said  act  provision  is  made  "for 
paying  for  movable  improvements"  to  the  person  owning 
the  same,  and  giving  to  any  person  having  made  such 
movable  improvements  the  option  for  six  months  of  re- 
moving them  from  the  land  or  accepting  the  appraised 
value  thereof.  Although  these  provisions  are  expressed 
in  general  terms,  and  might  in  the  absence  of  any  other 
legislation  upon  the  subject  be  construed  to  apply  to  the 
case  at  bar,  yet  in  view  of  the  act  of  1875  above  referred 
to,  which  was  continued  in  force  and  must  be  construed 
with  the  new  act,  this  section  cannot  be  applied  to  these 
defendants.  From  the  time  that  this  act  of  1875  was  en- 
acted until  its  repeal  in  1899  the  laws  governing  the  edu- 
cational lands  of  the  state  were  repeatedly  changed, 
amended,  repealed  and  reenacted.  But  the  legislature  at 
each  session  recognized  this  act  of  1875.  It  constitutes  a 
special  provision  governing  the  rights  of  settlers  upon 
government  lands  that  afterwards  may  become  a  part 
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of  the  school  lands  of  the  state  by  their  selection  as  in- 
demnity lands  "in  lien  of  sections  16  and  36  for  common 
school  purposes,"  and  must,  of  course,  govern  any  general 
provisions  of  the  statute  enacted  with  it.  Section  17  of 
the  act  of  1899  provides  for  the  forfeiture  of  leases  for  the 
nonpayment  of  rent,  and  contains  the  only  reference  in 
the  act  to  improvements  on  the  school  lands  in  the  follow- 
ing words:  "Persons  owning  movable  improvements  on 
lands  reverting  to  the  state  may  remove  the  same  within 
six  months  after  such  land  is  released  and  all  improve- 
ments not  so  removed  shall  inure  to  the  benefit  of  the  new 
lessee.''  This  section,  of  course,  could  not  apply  to  these 
defendants.  Section  4  provides  for  the  appraisement  of 
school  lands  and  its  language  is  so  general  as  to  include 
the  lands  in  question.  Nothing  is  said  in  this  section  in 
regard  to  improvements  upon  the  lands.  Under  the  law 
as  it  existed  at  the  time  this  section  was  adopted,  the  im- 
provements upon  these  lands  belonged  to  the  settlers 
thereon  who  had  placed  them  there;  and  we  think  that, 
rather  than  to  conclude  that  the  legislature  intended  to 
confiscate  these  improvements,  the  section  should  be  con- 
strued to  require  the  state's  rights  and  interest  in  the  land 
to  be  appraised,  which  would  not  include  the  improve- 
ments made  by  bona  fide  settlers  upon  lands  that  had  been 
sdected  by  the  state  as  "indemnity  school  lands,"  which 
improvements,  by  the  act  of  1875,  would  belong  to  such 
settlers.  The  lands  then  should  have  been  appraised  sepa- 
rately from  the  improvements,  and  these  settlers  should 
have  been  given  the  opportunity  to  lease  the  lands  upon 
such  appraisement.  Without  such  appraisement  and  op- 
portunity to  the  settlers,  the  state  would  not  be  entitled 
to  the  possession  of  the  land,  and  could  not  make  a  valid 
lease  thereof  to  other  persons,  and  this  action  therefore 
cannot  be  maintained.  The  fact  that  further  legislation 
may  be  necessary  to  enable  these  settlers  to  pur- 
chase the  lands  upon  such  appraisement,  or  otherwise 
avail  themselves  of  the  value  of  their  improvements,  does 
60 
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not  relieve  the  state  officials  of  the  duty  to  cause  the  lands 
to  be  appraised  separately  from  the  improvements  bb 
above  indicated,  and  to  allow  these  settlers  to  lease  the 
lands  upon  such  appraisement. 

2.  These  defendants  at  first  resisted  the  claims  of  the 
state  upon  the  ground  that  the  law  had  not  been  complied 
with  by  the  state,  and  that  for  other  reasons  the  state  was 
not  entitled  to  these  lands  as  indemnity  school  lands. 
Upon  that  theory  the  defendants  applied  to  the  land  de- 
partment^ as  before  stated,  to  enter  these  lands  under  the 
homestead  act^  but  this  contention  was  decided  against 
them  both  by  the  general  land  office  and  by  this  court  in 
State  V.  Tanner,  supra.  It  i^  now  insisted  that,  by  mak- 
ing this  contention,  the  defendants  have  estopped  them- 
selves to  claim  that  they  are  entitled  to  the  improvements 
which  they  had  made  upon  the  land  under  the  statutes  of 
this  state  regulating  the  entry  and  leasing  of  school  lands, 
but  we  do  not  see  any  merit  in  this  objection.  It  does  not 
appear  that  the  right  of  the  state  to  the  lands  themselves, 
as  against  these  defendants,  was  so  clear  and  free  from  all 
doubt  as  to  justify  a  charge  of  bad  faith  against  the  de- 
fendants in  attempting  to  homestead  the  lands ;  and,  when 
it  was  decided  that  they  were  not  entitled  to  the  land, 
no  good  reason  appears  why  they  should  not  be  allowed, 
after  it  had  be^n  established  that  these  lands  are  a  pUrt 
of  the  school  lands  of  the  state,  and  came  within  the  pro- 
visions of  the  act  of  1875,  to  ask  the  state  to  comply  with 
the  provisions  of  that  act. 

We  conclude  that  neither  the  state  jQor  the  interveners 
were  entitled  to  the  possession  of  these  lands  w^hen  this 
action  was  begun.  The  action  therefore  is  dismissed  at 
the  cost  of  the  state. 

Dismissed. 

The  following  opinion  on  motion  for  new  trial  and  mo- 
tion for  rehearing  was  filed  May  10,  1907.  Motions  over- 
ruled: 
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By  the  Couet. 

In  1903  the  state  claimed  that  the  lands  known  as  the 
"royd  County  School  Lands^*  belonged  to  the  state,  and 
that  the^  settlers  on  the  various  tracts  of  land  that  have 
been  in  controversy  since  were  trespassers  thereon.  It 
then  had  the  lands  involved  in  this  suit  appraiscnl  for 
leasing  under  the  statute  then  in  force,  and  these  defend- 
ants, who  were  settlers  on  the  land  and  had  been  occupy- 
ing and  improving  the  land  for  ten  years  prior  to  that 
time,  challenged  the  title  of  the  state  and  claimed,  that 
they  had  the  right  to  the  lands  under  the  homestead  laws 
of  the  United  States.  A  suit  was  begun  then  against 
several  defendants,  situated  similarly  with  the  defendants 
in  this  case,  and  upon  trial  in  this  court  it  was  determined 
in  March,  1905,  that  the  state  owned  the  lands,  and  that 
the  settlers. must  surrender  the  lands  to  the  state.  State  v. 
Tanner,  73  Neb.  104.  The  lands  of  these  defendants,  as 
before  stated,  were  appraised  in  1903,  and  these  defendants 
then  refused  to  lease  them  from  the  state  because  they 
were  making  claim  to  the  lands,  and  did  not  desire  to 
waive  those  claims  and  acknowledge  that  the  lands 
belonged  to  the  state.  Therefore  the  state  at  once  leased 
the  lands  to  intervener  McDonald  and  other  parties,  and 
tlie  other  parties  have  ai^signed  their  leases  to  McDonald, 
and  he  claims  under  a  lease  executed  in  1903  when  the 
right  in  the  land  itself  was  in  controversy.  After  it  had 
been  decided  as  before  stated,  in  State  v.  Tanner,  supra, 
that  the  state  was  entitled  to  the  lands,  which  de- 
cision was  in  March,  1905,  the  state  began  this  action 
in  April  of  that  year  against  these  defendants.  No 
new  appraisement  of  the  land  was  made,  the  state 
insisting  and  this  intervener  insisting,  that  the  appraise- 
ment made  two  years  before  and  the  lease  made  to 
this  intervener  and  his  assignors  under  that  appraise- 
ment were  valid  and  binding.  These  defendants  from  the 
time  of  the  appraisement  two  years  before  to  the  time  of 
commencement  of  this  action  had  been  occupying  the  lands 
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and  making  improvements  thereon,  believing  that  they 
were  the  owners  of  the  land;  but  when  that  claim  was 
decided  adversely  in  State  v.  Tanner^  supra,  and  after  this 
action  was  begun,  the  defendants  conceded  that  they  were 
not  the  owners  of  the  land,  and  made  application  to  the 
state  to  have  the  land  appraised.  They  made  this  demand 
as  settlers  upon  the  land,  claiming  that  they  had  then 
been  settlers  upon  the  land  for  twelve  years  and  making 
improvements  thereon.  Under  this  application  some  pro- 
ceedings were  had  before  the  county  board,  but  the  matter 
appears  to  have  been  referred  to  the  state  board,  and  it 
adopted  a  resolution  to  take  no  action  thereon  because  the 
matter  was  pending  in  the  supreme  court.  It  will  be  seen 
that  the  statement  in  the  opinion  that  the  state  refused  to 
appraise  the  land  separately  from  the  improvements  is 
inaccurate  because  it  is  not  limited.  The  state,  when  it 
demanded  the  land,  had  the  land  appraised  separately 
from  the  improvements,  but  after  its  claim  of  ownership 
of  the  lands  was  settled  in  its  favor  no  opportunity  was 
given  these  defendants  to  lease  the  lands.  In  the  former 
opinion  herein  it  was  said : 

"When  it  w;as  decided  that  they  (these  defendants) 
were  not  entitled  to  the  land,  no  good  reason  appears  why 
they  should  not  be  allowed,  after  it  had  been  established 
that  these  lands  are  a  part  of  the  school  lands  of  the  state, 
and  came  within  the  provisions  of  the  act  of  1875,  to  ask 
the  state  to  comply  with  the  provisions  of  that  act" 

The  defendants  appear  to  have  acted  in  good  faith 
throughout,  as  shown  in  the  former  opinion.  They  pre- 
sented their  case  upon  the  theory  that,  after  their  right  to 
the  land  had  been  determined  adversely,  they  were  entitled 
to  have  their  improvements  appraised,  which  would 
include  the  improvements  made  during  the  two  years 
(now  four  years)  since  the  appraisement.  The  former 
opinion  was  written  upon  the  supposition,  mistakenly  as 
it  now  appears,  that  the  appraisement  made  in  1903  was 
not  relied  upon  by  either  party.  If  that  appraisement  is 
now  regarded  as  sufficient  for  the  purposes  of  this  action^ 
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these  defendants  will  forfeit  their  improvements  because 
they  insisted  upon  their  right  to  the  land  itself.  It  seems 
more  reasonable  to  hold  that  the  appraisement  of  1903  was 
abandoned  on  the  part  of  the  state  by  its  delay  in  bringing 
this  action.  During  that  delay  the  situation  of  the  parties 
and  the  condition  of  the  land  were  so  changed  as  to  require 
a  new  appraisement.  In  this  view  of  the  case  the  judg- 
ment is  right.  The  motion  for  new  trial  and  the  motion 
for  rehearing  are  therefore 

OVEBBULEB. 


Statb,  bx  bbl.  Elmbb  E.  Thomas,  appelleb,  v.  Boabd  of 
PiBE  AND  Police  Commissionbbs  op  City  of  Omaha, 

APPELLANT. 

Filed  Junb  8,  1906.    No.  14,627. 

1.  Liquor  Licenae:  Bvidence:  Tsanscbift.  Upon  contests  of  appllcap 
tions  for  liquor  license,  the  board  hearing  the  contest  Is  not 
bound  by  the  stipulations  of  the  parties  providing  a  method  of 
taking  and  transcribing  the  evidence  not  prescribed  by  statute, 
and  involving  greater  expense  in  reducing  the  evidence  to  wriU 
ing  than  is  necessarily  Incurred  in  the  manner  of  trial  contemn 
plated  by  statute.  If  the  evidence  Is  taken  pursuant  to  such 
stipulations,  the  board  will  not  be  compelled  by  mandamus  to 
reduce  the  evidence  to  writing  in  the  manner  provided  for  by 
such  stipulation  of  the  parties  without  payment  of  the  extra  ex- 
pense of  so  doing  made  necessary  by  the  unusual  manner  of  tak- 
ing the  evidence. 

2. :  Affeai.:  Tbanscrift.    An  appeal  from  the  decision  of  the 

board  in  granting  a  liquor  license  is  taken  by  giving  notice  of 
the  Intended  appeal,  and  procuring  a  transcript  of  the  record  of 
the  proceedings  before  the  board,  and  filing  the  same  in  the 
appellate  court.  When  such  appeal  has  been  taken,  the  court 
may  compel  the  board  to  furnish  a  duly  certified  transcript  of  the 
evidence  taken  before  the  board  upon  the  hearing.  A  peremptory 
mandamus  to  compel  the  board  to  reduce  the  evidence  to  writing 
and  file  the  same  in  the  office  of  the  board  is  not  necessary. 

3.  :  : .    A    party    desiring    to    appeal    from    the 


decision  of  the  board  of  fire  and  police  commissioners  of  Omaha 
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granting  a  liquor  license  is  entitled  to  a  certified  transcript  of 
the  record  of  tlie  proceedings  before  sucli  board,  upon  demand  and 
the  payment  of  reasonable  fees  for  making  such  transcript.  The 
board  is  not  required  to  furnish  such  transcript  without  the  pay- 
ment of  fees  therefor. 

Appeal  from  the  district  court  for  Douglas  .county : 
Abbaham  L.  Sutton,  Judge.    Reversed. 

John  P.  Breeuy  W.  H.  Herdman,  Harry  E.  Bumam  and 
/.  J,  Dunn,  for  appellant. 

Elmer  E.  Thomas^  contra. 

Sedgwick,  C.  J. 

The  relator  filed  with  the  board  of  fire  and  police  com- 
missioners of  the  city  of  Omaha  remonstrances  against 
the  applications  for  licenses  of  170  saloon-keepers  of  that 
city.  The  remonstrances  were  overruled,  and,  upon  appli- 
cation to  the  district  court  for  Douglas  county  and  a 
hearing  thereon,  a  peremptory  writ  of  mandamus  was 
granted  against  the  board  of  fire  and  police  commissioners 
commanding  them  to  reduce  the  evidence  to  writing  in 
each  of  170  cases,  and  have  the  same  filed  in  their  office, 
and  to  make  transcripts  of  the  records  also  in  each  of  the 
170  cases,  and  to  deliver  the  same  to  the  relator  to  enable 
him  to  prosecute  appeals  in  all  of  the  cases,  notice  of  which 
appeals  had  been  duly  given.  From  the  order  granting  the 
peremptory  writ  the  board  of  fire  and  police  commis- 
sioners have  appealed  to  this  court. 

1.  One  of  the  objections  to  the  granting  of  the  peremp- 
tory writ  now  insisted  upon  is  that,  upon  the  hearing 
before  the  board  of  fire  and  police  commissioners,  stipula- 
tions were  entt^red  into  by  this  relator,  who  was  remon- 
strator  there,  on  the  one  part,  and  the  attorneys  represent- 
ing the  applicants  for  license  on  the  other  part,  by  which 
it  was  agreed:  "That  about  30  cases  should  be  heard 
together  for  the  purpose  of  saving  time,  and  that,  when 
the  official  stenographer  of  the  board  should  write  up  the 
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testimony,  he  should  separate  it  and  write  the  record  of 
testimony  in  each  case  separately" ;  that  the  stenographer 
was  unable  to  separate  the  evidence  of  the  witnesses  so  as 
to  determine  what  evidence  pertained  to  each  case  respect- 
ively, and  so  it  would  become  necessary  for  the  stenog- 
rapher to  write  out  all  the  evidence  taken  for  each  and 
every  one  of  the  cases;  that  the  evidence  taken  before  the 
board  was  very  voluminous,  and  to  procure  the  whole 
thereof  to  be  written  out  in  each  of  the  170  cases  would 
require  an  outlay  of  something  over  f  5,000.  It  is  conceded 
that,  when  a  hearing  is  had  before  the  board  upon  a  remon- 
strance against  the  granting  of  a  saloon  license,  it  is  the 
duty  of  the  board  to  cause  the  evidence  taken  to  be  reduced 
to  writing  and  filed  in  the  office  of  the  board  for  the  use  of 
any  party  desiring  to  appeal,  and  that  anyone  interested 
may  insist  upon  the  board  so  doing  without  any  payment 
therefor.  But  it  is  contended  that,  when  the  parties  inter- 
ested in  the  contest  make  agreements  among  themselves 
in  regard  to  the  manner  of  taking  of  the  testimony  by 
which  the  expense  of  writing  out  the  testimony  taken 
would  be  greatly  increased,  without  making  any  provision 
in  their  agreement  by  which  the  expenses  may  be  restricted 
in  amount  to  the  ordinary  expenses  in  such  cases,  the 
board  is  not  obliged  to  incur  the  great  expense  so  made 
necessary  without  being  compensated  therefor.  It  would 
seem  reasonable  that  the  board  should  not  be  bound  by  the 
stipulations  entered  into  by  the  parties  contesting  before 
them.  The  board  might  consider  that  both  parties  con- 
templated resting  their  case  upon  the  decision  of  the  board 
and  without  availing  themselves  of  the  right  of  appeal,  or 
that  the  parties  contemplated  themselves  bearing  the  extra 
expense  caused  by  their  unusual  manner  of  taking  the 
testimony.  It  is  not  doubted  that  it  would  be  the  duty  of 
the  board,  upon  request  for  that  purpose  and  after  notice 
of  appeal,  to  cause  the  evidence  taken  in  the  respective 
cases  to  be  reduced  to  writing  so  far  as  the  same  was  made 
necessary  by  the  hearing  before  them  in  the  manner 
pointed  outT)y  the  statute,  when  such  evidence  was  neces- 
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sary  to  enable  the  defeated  party  to  diligently  prosecute 
his  appeal.  Whether  more  than  this  could  be  required  of 
the  board  it  is  not  necessary  for  us  now  to  further  discuss, 
because  of  the  conclusion  that  we  have  reached  upon  other 
matters  presented. 

2.  In  State  v.  McChiire,  74  Neb.  769,  it  was  held  that  the 
evidence  taken  before  the  board  "is  not  essential  to  give 
the  district  court  jurisdiction  of  an  appeal  from  an  order 
granting  a  license;  the  filing  of  a  certified  transcript  of  the 
proceedings  containing  such  order  being  sufficient  for  that 
purpose,"  and  it  was  also  held  in  that  case  that,  "where 
the  district  court  has  acquired  jurisdiction  of  such  appeal 
by  the  filing  of  a  certified  tri^nscript  of  the  proceedings, 
and  the  license  board  fails  to  transmit  the  evidence  tsiken 
before  it  at  the  hearing,  the  district  court  may  enter  a  rule 
requiring  the  board  to  supply  the  omission/'  This  we 
think  is  the  regular  and  orderly  practice,  and,  this  being 
the  law,  no  writ  of  mandamus  is  necessary  to  comi)el  the 
board  to  reduce  the  evidence  to  writing  in  aid  of  one  who 
desii*es  to  appeal  to  the  district  court  from  the  decision  of 
the  board.  When  the  district  court  has  acquired  jurisdic- 
tion of  the  case,  it  may  make  such  orders  as  are  necessary 
for  completing  the  appeal,  and  is  in  a  better  position  so  to 
do  than  upon  the  extraordinary  proceedings  in  mandamus. 
If  the  board  has  complied  \\ith  the  law  and  caused  the 
evidence  taken  in  the  case  to  be  reduced  to  writing  and 
filed  in  the  office  of  the  board,  it  can  readily  transmit  such 
evidence  properly  certified  to  the  district  court  If  it  has 
neglected  to  reduce  the  evidence  to  writing,  the  court  can 
compel  the  board  so  to  do  as  far  as  it  is  possible,  and  the 
remedy  provided  by  the  statute  is  therefore  complete. 

3.  The  cortroversy  in  regard  to  making  of  the  tran- 
scripts of  the  record  of  the  board  appears  to  turn  upon  the 
question  of  fees.  Is  the  board  ontitl(»d  to  fees  for  making 
these  transcripts,  or  is  it  compelled  to  furnish  them  with- 
out payment  therefor?  The  statute  provides:  "The 
testimony  on  said  hearing  shall  be  reduced  to  writing 
and  filed  in  the  office  of  application,  and  if  any  party  feels 
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himself  aggrieved  by  the  decision  in  said  case  he  may 
appeal  therefrom  to  the  district  court,  and  said  testimony 
shall  be  transmitted  to  said  district  court  and  such  appeal 
shall  be  decided  by  the  judge  of  such  court  upon  said 
evidence  alone/^  Comp.  St.  1903,  ch.  50,  sec.  4.  The 
statute  does  not  point  out  the  steps  necessary  .in  order  to 
appeal  from  a  decision  of  the  board.  It  does  not  provide 
in  terms  for  any  transcript  of  the  record  of  the  proceedings 
before  the  board,  and,  of  course,  contains  no  express  pro- 
vision as  to  payment  of  fees  therefor.  In  the  earlier  cases 
construing  this  statute  it  was  frequently  said  that  the 
purpose  of  the  legislature  was  to  facilitate  the  taking  of 
appeals,  and  that  the  public  was  interested  in  preventing 
licenses  to  irresponsible  and  improper  parties.  If  the 
law  provided  that  an  appeal  might  be  taken  by  filing  a 
written  notice  thereof  with  the  board,  it  would  not  be 
unreasonable  to  conclude  that  after  such  notice  had  been 
given  it  would  be  the  duty  of  the  board  to  transmit  to  the 
court  such  records  of  the  proceedings  as  would  be  neces- 
sary to  enable  the  court  to  pa^  upon  the  appeal.  Although 
the  point  has  not  been  expressly  adjudicated,  it  has  been 
in  several  cases  assumed  that  the  appeal  is  taken  by  pro- 
curing a  transcript  of  the  record  and  lodging  the  same  in 
the  appellate  court  Lydick  v.  Komer,  13  Neb.  10;  State 
V.  Trustees  of  Village  of  Elwood,  37  Neb.  473.  This  con- 
struction of  the  statute  has  generally  been  accepted  and 
•  acted  upon,  and  we  feel  constrained  to  follow  it  now.  In 
order  therefore  to  take  an  appeal,  it  was  necessary  for  the 
remonstrator  in  this  case  to  give  notice  of  his  intention  to 
appeal,  and  to  procure  a  transcript  of  the  proceedings  of 
the  board.  This  seems  to  be  conceded.  But  the  trial  court 
seems  to  have  held  that  the  relator  would  be  entitled  to 
these  transcripts  upon  demand  of  the  board  and  without 
payment  therefor.  In  State  v.  Trustees  of  Village  of 
Elwoody  supra,  it  is  assumed  that  the  village  clerk  would  be 
entitled  to  demand  his  fees  for  such  transcripts  in  advance, 
but  the  court  said  that  it  was  not  a  material  question  in 
that  case,  and  so  it  was  not  decided.     And  in  State  v. 
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Bonsfieldj  24  Neb.  517,  it  was  said :  "There  is  no  doubt  of 
the  right  of  the  appellants  to  a  transcript  of  all  the  pro- 
ceedings, upon  the  payment  of  legal  fees  therefor,  and  that 
part  of  the  case  will  not  be  further  noticed."  And  it  has 
generally  been  assumed  that,  when  the  hearing  has  been 
before  the  county  board,  or  city  or  village  authorities, 
whose  clerks  are  by  statute  allowed  a  fee  for  transcripts 
of  the  records,  the  party  demanding  a  transcript  for 
appeal  must  pay  the  ordinary  fees  therefor.  An  attempt 
is  made  to  make  a  distinction  in  this  case  because  the 
statute  makes  no  specific  provision  for  maMng  transcripts 
of  records  of  the  board  of  fire  and  police  commissioners. 
The  principle  is  invoked  that,  when  the  law  imposes  a 
duty  upon  a  salaried  officer  and  provides  no  specific  fees 
therefor,  he  must  look  to  his  salary  for  the  compensation 
for  such  duties.  We  think  that  the  principle  is  not  appli- 
cable to  a  case  like  this.  The  statute  contemplates  contests 
of  this  kind  before  county  commissioners,  and  boards  of 
supervisors,  and  before  city  councils  and  trustees  of  vil- 
lages, and  in  all  these  cases  parties  desiring  transcripts 
of  proceedings  must  pay  for  transcribing  tiie  same.  It 
seems  unreasonable  to  suppose  that  the  legislature 
intended  to  vary  from  this  rule  when  the  services  that  are 
ordinarily  performed  by  clerks  entitled  to  fees  therefor  are 
demanded  of  public  officials  of  this  character ;  that  in  most 
cases  of  contest  of  applications  for  license  to  sell  liquors 
the  party  desiring  transcripts  should  be  required  to  pay 
for  the  same,  and  exception  should  be  made  in  other  cases 
where  there  is  no  apparent  reason  for  such  exception.  The 
relator  should  have  tendered  reasonable  fees  for  these 
transcripts.  His  failure  to  do  so  apj)ears  to  be  the  sole 
reason  for  refusing  the  transcripts,  and  the  peremptory 
writ  therefore  should  not  be  issued.. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded. 

Bevebsed. 
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Letton,  J.,  concTirring  separately. 

While  I  concur  in  the  result,  on  account  of  the  failure 
of  the  relator  to  tender  reasonable  fees  for  the  transcripts, 
I  dissent  from  the  views  expressed  as  to  the  board  not 
being  compelled  to  furnish  a  transcript  of  the  evidence  on 
account  of  the  manner  in  which  it  was  taken.  The  control 
of  the  manner  in  which  the  evidence  is  produced  is  with 
the  board.  It  is  not  compelled  to  recognize  any  stipula- 
tions or  agreements  of  the  parties  with  reference  to  how  it 
shall  be  taken.  If  they  see  fit  to  stipulate  to  a  manner 
of  taking  it  which  will  involve  greater  expense  than  usual 
in  reducing  the  evidence  to  writing,  the  board  need  not  be 
bound  by  it;  but  if  it  consents  to  the  agreement  and  allows 
the  evidence  to  be  taken  in  accordance  therewith,  the  fact 
that  this  method  will  entail  greater  expense  than  the 
usual  and  ordinary  method  will  not  excuse  the  board  from 
a  failure  to  perform  its  legal  duty  in  furnishing  a  tran- 
script of  it  upon  demand.  While  in  one  sense  the  appli- 
cant and  remonstrators  are  parties  to  the  proceedings,  the 
public  also  has  an  interest,  and  it  would  be  against  public 
policy  to  allow  the  board  to  plead  the  acts  and  agreements 
of  the  contending  parties  as  an  excuse  for  its  failure  to 
perform  a  duty  enjoined  upon  it  by  law. 


State,  ex  eel.  John  H.  Mickey  et  al.,  relators,  v.  W. 
A.  Selleck  et  al.,  respondents. 

Tiled  Junk  8,  1906.    No.  14,664.     ' 

1.  Schools:  Childben  or  State  Officers.  Under  section  2,  subd.  14, 
ch.  78,  laws  1881,  as  amended  by  section  6,  ch.  62,  laws  1899,  state 
officers,  living  in  Lincoln  during  their  terms  of  office,  may  send 
their  children  of  school  age  to  the  public  schools  of  the  Lincoln 
district  without  paying  tuition,  even  though  they  retain  their 
legal  residence  elsewhere. 
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2. :  Temporary  RESiuENTa.  If  a  family,  or  the  person  or  per- 
sons having  the  legal  custody  and  control  of  children  of  school 
age,  remove  to  and  live  in  a  school  district  other  than  the  district 
of  their  legal  residence,  and  such  removal  is  not  for  the  purpose 
of  obtaining  school  privileges,  but  is  principally  from  other  mo- 
tives, such  children  are  entitled  to  free  school  privileges  while  so 
living  in  the  district 

Original  application  for  a  writ  of  mandamus  to  compel 
respondents  to  admit  children  of  relators  to  tiie  public 
schools.    Writ  allowed. 

N orris  Brown,  Attorney  General,  W.  T.  Thompson  and 
W.  B.  Rose,  for  relators. 

Clark  d  Allen,  contra. 

Sedgwick,  C.  J, 

The  relators  filed  their  petition  in  this  court  to  obtain  a 
peremptory  writ  of  mandamus  against  the  defendants, 
who  are  members  of  the  board  oif  education  of  the  school 
district  of  Lincoln,  to  admit  the  cljildren  of  relators  in  the 
public  schools  free  of  tuition.  The  relators  are  respect- 
ively the  governor  of  the  state  and  the  superintendent  of 
public  instruction.  A  general  demurrer  was  filed  to  the 
petition.  The  constitution  requires  the  governor  and  other 
specified  state  officers  to  "reside  at  the  seat  of  government 
during  their  terms  of  office."  Const,  sec.  1,  art  V.  The 
state  superintendent  of  public  instruction  is  not  included 
in  this  requirement,  but  the  duties  of  his  office  are  such  as 
to  make  it  more  convenient  and  suitable  for  him  to  reside 
at  the  capital  of  the  state,  and  he  has  during  the  incum- 
bency of  the  office  resided  in  the  city  of  Lincoln  with  his 
family,  and  continues  so  to  do.  Both  of  these  state  officers 
have  maintained  their  legal  residences  respectively  at  their 
former  homes,  not  within  the  city  of  Lincoln.  They  have 
children  of  school  age  and  desire  that  they  attend  the 
public  schools.  Section  2,  subd.  14,  ch.  78,  laws  1881, 
provided :    "That  all  schools  organized  within  the  limits  of 
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said  cities  shall  be  under  the  direction  and  control  of  the 
boards  of  education  authorized  by  this  subdivision.  Such 
schools  shall  be  free  to  all  children  between  the  ages  of 
five  and  twenty-one  years,  whose  parents  or  guardia^ns 
reside  within  the  limits  of  said  district.'^  An  act  of  the 
legislature  in  1899  was  entitled :  "An  act  to  provide  free 
attendance  at  public  high  schools  of  nonresident  pupils; 
to  provide  for  the  expense  thereof,  and  to  amend  section  3 
of  subdivision  6,  sections  2  and  7  of  subdivision  14,  and  2 
of  subdivision  17,  chapter  79  Compiled  Statutes  of  Ne- 
braska for  1897,  and  to  repeal  said  original  sections  as  now 
existing.''  Laws  1899,  ch.  62.  The  main  purpose  of  the 
act  was  to  establish  free  public  high  schools,  and  to  allow 
nonresidents  to  attend  them.  By  this  act  the  section  above 
quoted  was  amended  to  read  as  follows :  "That  all  schools 
organized  within  the  limits  of  said  cities  shall  be  under 
the  direction  and  control  of  the  boards  of  education  author- 
ized by  this  subdivision.  Such  schools  shall  be  free  to  all 
children  between  the  ages  of  five  and  twenty-one  years, 
whose  parents  or  guardians  live  within  the  limits  of  said 
district,  and  all  children  of  school  age  nonresidents  of  said 
district  who  are  or  may  be  by  law  allowed  to  attend  said 
schools  without  charge/'  Laws  1899,  ch.  62,  sec.  6.  It  will 
be  noticed  that  the  amendment  consists  in  inserting  the 
word  "live"  in  place  of  the  word  "reside''  in  the  second 
sentence  of  the  section,  and  adding  to  the  section  the  words 
"and  all  children  of  school  age  nonresidents  of  said  district 
who  are  or  may  be  by  law  allowed  to  attend  said  schools 
without  charge."  This  last  clause  was  clearly  added  to  the 
section  in  view  of  the  other  provisions  contained  in  the  act 
of  1899.  No  such  reason  existed  for  substituting  the  word 
*^ive"  in  place  of  the  word  "reside"  in  the  body  of  the 
section.  A  reason  can  be  given  for  this  change,  if  we 
suppose  that  the  legislature  intended  that  bona  fide  inhab- 
itants of  a  school  district  might  have  the  benefit  of  free 
public  schools  for  their  children,  and  desired  to  remove  all 
doubt  upon  that  question,  considering  that  the  word 
"reside"  might  be  construed  to  apply  only  to  those  who 
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were  domiciled  in  the  district,  and  were  maintaining  a 
legal  residence  therein  for  all  purposes.  This  change  must 
have  been  made  out  of  an  abundance  of  caution.  The  word 
"reside'^  in  the  section  as  it  was  originally  would  not 
necessarily  be  construed  to  mean  a  legal  residence  as 
distinguished  from  actual  inhabitancy.  The  exact  meaning 
to  be  given  to  the  words  "reside"  and  "residence"  depends 
oftentimes  upon  the  connection  in  which  they  are  used, 
and  upon  the  general  purposes  of  the  legislation  in  which 
they  may  be  employed.  The  policy  of  our  state  is  to  fur- 
nish free  schools  for  all  children  of  school  age,  and  to 
compel  unwilling  parents  to  give  their  children  the  benefit 
of  tiiese  schools.  We  are  satisfied  with  the  language  used 
upon  this  point  in  McNish  v.  State,  74  Neb.  261.  Our 
school  law  does  not  contemplate  that  families  will  be 
broken  up  for  the  purpose  of  sending  children  to  the 
common  schools.  It  was  necessary  for  these  oflScers  to  be 
at  the  state  capital,  and  the  allegations  of  the  petition 
show  that  they  live  in  Lincoln  within  the  meaning  of  the 
school  law. 

2.  In  State  v.  School  District  of  City  of  Superior,  55 
Neb.  317,  the  relator  "owned  a  farm  in  Kansas  and  had 
resided  thereon  with  his  family  as  a  home  for  many  years." 
Every  Tall,  for  several  years,  he  had  moved  his  family  and 
a  portion  of  his  household  goods  to  the  city  of  Superior  in 
this  state  "to  permit  his  children  to  attend  the^  public 
schools  of  that  city,  and  at  the  close  of  the  school  year  they 
moved  back  to  their  farm  in  Kansas,  where  they  remained 
until  the  beginning  of  another  school  year."  The  main 
fact,  then,  upon  which  the  decision  depended  was  that  the 
relator  had  taken  his  children  to  the  city  of  Superior 
solely  for  the  purpose  of  sending  them  .to  school ;  and  it 
has  been  held  that  such  action  would  be  a  fraud  upon  the 
school  district,  and  that  the  children  of  the  relator  under 
such  circumstances  might  be  required  to  pay  tuition. 
Opinion  of  state  superintendent  of  Wisconsin,  quoted  in 
State  V.  Thayer,  74  Wis.  48.  This  case  is  cited  and  other 
portions  of  the  opinion  of  the  superintendent  quoted  from 
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with  approval  in  McNish  v.  State,  supra.  This  appears  to 
be  a  just  distinction.  If  the  family  is  removed  temporarily 
to  the  school  district  for  the  principal  purpose  of  obtaining 
the  advantages  of  the  school  without  expense  to  tiie  family, 
the  school  authorities  may  protect  the  district  from  such 
imposition.  If  the  family,  or  the  person  or  persons  having 
the  legal  custody  and  control  of  children  of  school  age, 
remove  to  and  lived  in  the  school  district  principally 
from  other  motives  than  obtaining  the  privilege  of  the 
schools  for  their  children,  even  though  their  stay  in  the 
school  district  is  not  expected  to  be  permanent,  such  chil- 
dren should  not  be  deprived  of  the  benefits  of  school  priv- 
ileges white  so  living  in  the  district  If  the  removal  to 
the  district  is  solely  for  the  purpose  of  obtaining  school 
privileges,  still  if  the  legal  residence  of  the  family  is 
actually  changed  to  the  school  district,  whatever  the 
motive  may  be  for  so  doing,  there  can  be  no  doubt  of  the 
right  of  the  children  to  school  privileges.  It  was  upon  this 
ground  that  the  relator  in  State  v.  School  District  of  City 
of  Superior,  supra,  claimed  school  privileges  for  his  chil- 
dren. He  presented  to  the  court  the  issue  as  to  whether  he 
had  actually  changed  his  legal  residence  to  Superior,  and 
it  was  that  qjiestion  that  was  discussed  by  the  court 

The  respondents  should  have  admitted  these  children 
into  the  public  schools  without  charge  for  tuition.  The 
facts  are  fully  stated  in  the  petition  for  the  writ,  and  upon 
the  argument  it  was  understood  that  the  respondents  had 
no  further  defense  to  make.  The  relators  therefore  are 
entitled  to  a  peremptory  writ  upon  this  application. 


Weit  allowed. 
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In  re  Eugene  Burton. 

Filed  Junk  8,  1906.    No.  943. 

Aftomeys:  Admission  to  Pbactice.  Section  9,  ch.  8,  Rev.  St.  1866, 
was  not  repealed  as  a  whole  by  ch.  6,  laws  1895,  but  the  power  of 
the  district  court  to  admit  attorneys  of  other  states  to  practice 
in  this  state  was  taken  away  by  that  act  In  re  Admission  to  the 
Bar,  61  Neb.  58,  distinguished. 

Application  of  Eugene  Burton  for  admission  to  the  bar. 
Motion  for  admission  sustained, 

Sedgwick,  C.  J. 

On  the  application  of  Eugene  Burton  for  admission  to 
the  bar,  the  bar  commission  reported  specially  asking^ 
the  opinion  of  the  court  upon  a  question  of  law.  Section  9, 
ch.  3,  Rev.  St.  1866,  provided  for  the  admission  to  the  bar 
of  practicing  attorneys  of  other  states.  This  court  said 
that  this  section,  which  was  also  section  9,  ch.  7,  Comp.  St 
1893,  was  repealed  by  chapter  6,  laws  1895.  In  re  Admi^- 
sion  to  the  Bar,  61  Neb.  58.  Of  course,  if  this  section  was 
repealed  it  could  not  afterwards  be  amended,  but  in  1903 
the  legislature  attempted  to  amend  it,  and  enacted  that 
it  should  thereafter  read  as  follows:  "Any  person  pro- 
ducing a  license,  or  other  satisfactory  voucher,  proving 
either  that  he  has  been  regularly  admitted  an  attorney 
at  law  in  the  courts  of  record  of  any  state  where  the 
requirements  for  admission  when  he  was  admitted  were 
equal  to  those  prescribed  in  this  state,  or  so  proving  that 
he  has  practiced  law  five  full  years  in  courts  of  record 
under  license  in  any  state,  and-  proving  also  that  he  is  a 
person  of  good  moral  character,  may  be  admitted  by  the 
supreme  court  to  the  bar  in  this  state  without  examina- 
tion." Laws  1903,  ch.  5,  sec.  3.  The  question  then  is  whether 
the  original  section  was  repealed  by  the  act  of  1895.  The 
point  decided  in  the  opinion  above  referred  to  was  that  the 
provision  of  the  original  section  that  attorneys  might  be 
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admitted  by  the  district  court  was  necessarily  repealed  by 
implication,  and  not  that  the  whole  section  was  repealed. 
It  was  recited  in  the  opinion  that  "it  appears  that  some  of 
the  district  courts  are  still  assuming  the  power  to  admit  to 
practice  generally  personsr  who  present  certificates  of  ad- 
mission from  the  courts  of  other  states  and  of  territories," 
and  it  was  determined  that  the  district  courts  have  no  such 
power  since  the  enactment  of  the  law  of  1895.  That  law 
expressly  gives  the  sole  power  of  admission  to  the  supreme 
court,  and  thereby  so  far  repeals  section  9  of  the  former 
act  as  to  take  away  the  jurisdiction  of  the  district  court  in 
such  matters.  The  expression  in  the  opinion,  "The  act  is 
complete  in  itself  and  results  in  repealing  sections  3  and  9 
above  referred  to,''  was  perhaps  unfortunate.  If  it  repeals 
sections  3  and  9  it  must  repeal  the  whole  chapter,  which 
at  that  time  embraced  14  sections  containing  many  impor- 
tant provisions  not  included  in  the  act  of  1895.  There  was 
nothing  then  to  prevent  the  legislature  from  amending 
section  9  as  it  did  in  the  act  of  1903,  and  the  section,  as 
so  amended,  is  valid. 
The  motion  for  admission  is  therefore 

Sustained. 


Lancaster  County  et  al.  v.  Charles  O.  Whedon. 

Filed  Junb  8,  1906.    No.  14,196. 

1.  Taxation:  Affbai.:  Bubden  of  .Proof.  Where  a  taxpayer  appeals 
from  the  action  of  the  board  of  equalization  in  the  matter  of  the 
assessment  of  property  for  taxation,  the  burden  is  on  the  appel- 
lant to  show  that  the  decision  of  the  board  is  erroneous. 


:  Judgment:  Byidence.    The  statement  of  a  witness  that  he 

would  not  have  increased  the  assessed  valuation  of  the  real  estate 
of  a  certain  precinct  or  ward,  and  that  such  increase  did  not  tend 
to  equalize  the  values  of  real  estate  throughout  the  city,  without 
stating  any  facts  as  a  basis  for  his  opinion,  is  not  sufficient  to 
overthrow  the  judgment  of  the  board  of  equalization. 

51 
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8. :   Eqttauzation:   Notice.    Where  the  value  of  property,  as 

returned  by  the  asseBsor,  as  to  an  entire  precinct  is  relatively 
'     too  low,  it  may  be  raised  by  the  board  of  equalization  without 
notice  previously  given  to  property  owners. 

4.  Board  of  Bquallsation:  FnmiNas.  The  statute  requires  no  formal 
finding  by  the  board  of  equalization  as  a  basis  for  its  action  in 
equalizing  assessments  between  precincts,  and  a  finding  that  it 
is  necessary  to  a  just  and  proper  equalization  of  the  assessments 
of  the  various  precincts  and  wards  of  a  county  that  the  aggre- 
«gate  assessment  of  certain  precincts  and  wards  be  raised,  and 
that  others  be  lowered,  is  sufllcient  to  sustain  an  order  equalizing 
such  assessments. 

Ebbob  to  the  district  court  for  Lancaster  county :  Eo- 
WABD  P.  Holmes,  Judge.   Reversed. 

J.  L.  Caldwell,  F.  M.  Tyrrell  and  Charles  E.  Matson,  for 
plaintiffs  in  error.. 

Charles  0.  Whedon,  pro  se. 

Babnes,  J. 

The  facts  underlying  this  controversy,  as  disclosed  by 
the  record,  are  as  follows :  On  the  7th  day  of  July,  1904, 
the  last  day  of  the  session  of  the  county  board  of  equaliza- 
tion of  Lancaster  county,  an  order  was  entered  by  said 
board  equalizing  the  assessments  in  said  county,  as 
follows:  "Whereas,  it  is  necessai^r  to  a  just  and  proper 
equalization  of  the  assessment  of  the  various  precincts  and 
wards  of  Lancaster  county  that  the  aggregate  assessment 
of  certain  precincts  and  wards  be  raised  and  lowered; 
therefore,  be  it  resolved  by  the  board  of  equalization  of 
Lancaster  county,  Nebraska,  that  the  following  precincts 
and  wards  be  lowered,  viz.  (then  follows  the  names  of  22 
precincts) :  and  the  aggregate  assessment  of  the  following 
precincts  and  wards  be  raised,  viz. :  Fifth  ward — ^lots  10 
per  cent.;  sixth  ward — lots  10  per  cent;  first  Vard 
— ^lots  10  per  cent. ;  third  ward — lots  10  per  cent  The 
amount  of  such  additions  or  reductions  shall  be  added 
to   or   subtracted   from   each    individual   assessment   in 
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said  precincts  or  wards  pro  rata,  except  where  valna- 
tions  have  been  fixed  by  the  board  of  equalization/^  Some 
two  weeks  later  Charles  O.  WTiedon,  a  resident  tax- 
payer of  the  fifth  ward  in  the  city  of  Lincoln,  filed  a  notice 
with  the  county  clerk  certifying  his  intention  of  appealing 
from  the  order  increasing  the  assessed  valuation  of  the  real 
estate  in  said  ward.  His  appeal  bond  was  later  approved 
and,  together  with  a  transcript  of  the  proceedings  of  the 
board,  was  filed  with  the  clerk  of  the  district  court,  thus 
perfecting  his  appeal  in  accordance  with  the  practice 
governing  appeals  from  the  allowance  or  disallowance  of 
claims  by  the  county  board.  Later  on  the  appellant  filed 
his  petition  in  said  c6urt,  alleging,  among  other  things, 

'  that  he  prosecuted  the  appeal  on  his  own  behalf  and  on 
behalf  of  all  other  owners  of  real  estate  subject  to  taxation 
in  said  Fifth  ward  precinct  The  couniy  attorney  demurred 
to  the  appellant's  petition,  and  when  the  cause  came  on 
for  trial  withdrew  the  demurrer,  and  objected  to  the  intro- 
duction of  any  evidence  on  the  part  of  the  appellant  on  the 
grounds  that  the  court  had  no  jurisdiction  over  the  subject 
matter,  and  no  jurisdiction  over  the  person  of  any  tax- 
payer of  the  Fifth  ward  other  than  Mr.  Whedon.     The 

•objection  was  overruled;  the  case  was  tried  upon  the 
evidence  introduced  by  the  appellant  alone,  and  the  court 
thereupon  made  the  following  findings :  "That  the  plain- 
tiflf  was  the  owner  of  certain  real  estate  in  the  Fifth 
ward  of  the  city  of  Lincoln,  said  ward  being  one  of  the 
precincts  of  Lancaster  couniy;  •  •  •  that  appellant 
prosecutes  the  flCppeal,  not  only  on  his  own  behalf,  but  on 
behalf  of  all  other  owners  of  real  estate  subject  to  taxation 
in  said  precinct;  that  on  the  last  day  of  the  sitting  of  the 
board  of  equalization  of  said  county,  to  wit,  on  the  7th  day 
of  July,  1904,  said  board  made  its  order  as  set  out  in  appel- 
lant's petition,  and  that  the  couniy  clerk  in  making  up  the 
tax  list  of  said  county  added  to  each  lot  or  tract  of  real 
estate  in  said  precinct  10  per  cent  above  the  valuation 
placed  thereon  by  the  county  assessor  or  his  deputy; 
that  such  increase  of  10  per  cent  was  not  necessary  or 
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proper  to  be  made  for  the  purpofse  of  equalizing  the 
valuations  of  property  in  said  county  for  the  purpose  of 
producing  a  just  relation  between  all  the  valuations  of 
property  in  said  county,  or  for  any  purpose  whatever,  and 
that  such  increase  was  unauthorized,  and  was  arbitrarily 
made,  without  ascertainment  being  made  or  had  by  said 
county  board  as  to  whether  the  valuation  of  the  property 
in  said  precinct  bore  a  just  relation  to  the  property  in 
other  precincts  of  said  county."  And  thereupon  the  court 
reversed  the  order  of  the  board  of  equalization,  annulled 
the  same,  set  it  aside,  directed  the  county  treasurer  to  cor- 
rect his  tax  record  to  conform  to  the  judgment  of  the  court, 
and  taxed  the  costs  of  the  proceeding  to  the  county.  From 
said  judgment  the  county  attorney  has  brought  the  case 
to  this  court  by  a  petition  in  error. 

The  plaintiffs  contend  that,  no  complaint  having  been 
filed  before  the  board  of  equalization,  neither  the  appellant 
Whedon,  nor  any  other  real  estate  owner  in  the  Fifth  ward, 
can  be  heard  to  complain  that  his  assessment  was  too  high, 
or,  in  other  words,  that  the  court  was  without  jurisdiction 
of  the  subject  matter  of  the  appeal.  Section  124,  art.  I, 
ch.  77,  Comp.  St  1903,  provides:  "Appeals  may  be  taken 
from  any  action  of  the  county  board  of  equalization  to  the 
district  court  within  twenty  days  after  its  adjournment, 
in  the  same  manner  as  appeals  are  now  taken  from  the 
action  of  the  county  board  in  the  allowance  or  disallow- 
ance of  claims  against  the  county."  It  is  further  provided 
by  said  section  that  "the  court  shall  hear  the  appeal  as  in 
equity  and  without  a  jury,  and  determine  anew  all  ques- 
tions raised  before  the  board  which  relate  to  the  liability 
of  the  property  to  assessment,  or  the  amount  thereof." 
So,  it  would  eeem  that  a  taxpayer,  or  the  taxpayers  col- 
lectively, of  any  precinct  or  ward  may  appeal  from  the 
action  of  the  board  of  equalization  in  such  a  case  by  pro- 
ceeding in  the  manner  pointed  out  by  the  statutes.  Whether 
it  is  necessary  for  the  appellant  to  file  a  complaint  and 
have  a  hearing  before  the  board,  as  a  foundation  for  his 
right  to  appeal,  we  are  not  required  to  determine  in  this 
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case,  because  the  judj^ment  of  the  district  court  must  be 
reversed  on  other  grounds,  and  we  therefore  leave  that 
question  for  future  consideration. 

It  is  next  contended  that  the  evidence  is  insufficient  to 
sustain  the  judgment  of  the  trial  court.  As  before  stated, 
the  appellant  introduced  his  testimony,  and  no  evidence 
was  produced  on  behalf  of  the  appellees.  But  one  witness, 
.  Mr.  J.  E.  C.  Miller,  was  produced,  who  testified  as  follows:. 
"Q.  Mr.  Miller,  in  regard  to  the  raise  of  10  per  cent,  on  real 
estate  in  the  Fifth  ward  precinct,  in  view  of  the  assessed 
valuation  placed  on  the  property  of  the  city  and  the  inves- 
tigation that  you  have  made  since  the  adjournment  of  the 
board  of  equalization,  would  you  say  that  that  raise  of  10 
per  cent,  on  the  real  estate  of  the  Fifth  ward  was  unneces- 
sary and  excessive  in  comparison  with  the  valuation  on 
other  property  in  the  city?  A,  Yes,  I  think  that  is  true 
But  I  would  like  also  to  say  that  it  don't  make  the  assess- 
ment any  more  uniform  by  the  10  i)er  cent,  raise  than  if 
it  had  been  left  off.  Q.  How  is  that?  A..  I  would  say  that 
it  don't  make  the  assessment  any  more  uniform  by  putting 
the  10  per  cent  on  than  if  it  had  been  left  off.  Q.  (By  Mr. 
Caldwell.)  You  mean  uniform  throughout  the  ward?  A.. 
Yes.  Q.  (By  Mr.  Whedon.)  You  would  say,  then,  that  that 
raise  was  unnecessary,  and  did  not  tend  to  equalize  the 
values  of  the  real  estate  throughout  the  city?  A.  No,  sir. 
Q.  And  you  would  not  make  that  increase  now  just  upon 
that  ward  alone,  in  view  of  the  valuation  that  has  been 
placed  upon  the  other  property  throughout  the  city — ^real 
estate  throughout  the  city?  A.  No,  not  in  that  way.  No, 
sir.  (By  the  Court)  This  raise  was  made  by  the  board  of 
equalization  without  notice?  A.  Yes,  sir;  just  a  flat  raise 
by  the  board  of  equalization.  Q.  (By  Mr.  Caldwell.)  That 
equalized  the  values  of  the  several  wards  in  the  city?  A. 
Yes,  sir.  (By  the  Court)  Wasn't  raised  at  your  instance? 
A.  No,  sir."  It  also  appears  that  the  witness  was  the 
county  assessor  and  a  member  of  the  board  of  equalization, 
and  this  was  all  of  the  evidence  offered  or  received  at  the 
triaL 
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When  the  jurisdiction  of  a  quasi  judicial  tribunal  is  once 
established,  its  subsequent  proceedings  are  presumed  to  be 
regular.  And  so  the  rule  is  that,  where  a  taxpayer  appeals 
to  the  district  court  from  the  action  of  the  board  of  equali- 
zation in  the  matter  of  the  assessment  of  property  for  tax- 
ation, the  burden  is  on  the  appellant  to  show  that  the 
decision  of  the  board  is  erroneous.  A  contrary  holding 
would  impase  on  the  district  court  the  duty  of  making  an 
original  assessment  of  the  property  of  the  county.  Frost 
V.  Board  of  Review,  113  la.  547.  It  will  be  observed  that 
the  witness  stated  no  facts  on  which  to  base  an  opinion 
that  the  action  of  the  board  was  incorrect.  The  substance 
of  his  testimony  is  that  he  would  not  have  made  the  raise 
of  10  per  cent,  on  the  assessed  valuation  of  the  real  estate 
in  the  Fifth  ward,  but  he  gives  no  reason  for  his  statement 
He  gives  no  facts  as  to  the  assessed  value  of  property  in 
any  other  precinct  of  the  city  or  county,  but  merely  states 
that  the  raise  did  not  make  the  assessed  valuation  of  the 
city  precincts  or  wards  any  more  uniform  than  it  was  be- 
fore such  increase  was  made.  There  is  nothing  in  the 
testimony  by  which  a  comparison  of  values  between  the 
different  wards  of  the  city  and  the  different  i>recincts  of 
the  county  can  be  made,  and  the  court  was  not  justified  in 
allowing  the  individual  opinion  of  the  witness  to  prevail 
over  the  collective  judgment  of  the  members  of  the  board 
of  equalization,  of  which  he  was  a  constituent  part,  and 
whose  conclusion  he  had,  without  objection,  officially 
agreed  to.  Again,  an  examination  of  the  petition  satisfies 
us  that  it  is  insufficient  to  sustain  the  judgment  of  the 
trial  court.  To  be  sure,  it  contains  an  allegation  that  the 
increase  complained  of  was  needlessly,  unjustly  and  arbi- 
trarily made,  but  such  allegations  are  the  conclusions  of 
the  pleader,  and  not  statements  of  facts.  So,  we  are  satis- 
fied that  neither  the  appellant^s  petition  nor  the  evidence 
adduced  by  him  was  sufficient  to  sustain  the  judgment  of 
the  district  court. 

Complaint  is  also  made  of  the  finding  that  notice  of  the 
meeting  or  action  of  the  board  of  equalization  in  ordering 
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the  increase  should  have  been  given  to  the  real  estate  own- 
ers of  the  Fifth  ward.  We  are  satisfied  from  an  examina- 
tion of  the  authorities  that  no  such  notice  was  necessary. 
Section  121,  art  I,  ch.  77,  Comp.  St  1503,  provides,  among 
other  things,  that  ^^the  county  board  shall  hold  a  session 
of  not  less  than  three  nor  more  than  twenty  days  for  the 
purpose  contemplated  in  this  section,  commencing  on  the 
first  Tuesday  after  the  second  Monday  of  June  each  year.^^ 
This  is  a  sufficient  notice  to  all  ta^tpayers  of  the  board's 
meetings.  If  the  appellant,  or  any  other  taxpayer  in  the 
county,  feared  that  the  board  would  make  any  order  detri- 
mental to  his  interest,  it  was  his  duty  to  be  there  to  pro- 
test In  the  recent  case  of  Haeker  v.  Eowe^  72  Neb.  385, 
it  was  said : 

"No  notice  is  required,  other  than  that  given  by  statute, 
of  the  time  iind  place  of  meeting  or  of  action  taken  by  the 
state  board  in  the  equalization  of  the  assessments  of  prop- 
erty of  the  different  counties/'  In  the  body  of  the  opinion 
Chief  Justice  Hoixjomb  says:  "With  reference  to  the  al- 
leged want  of  notice  of  the  meeting  of  the  state  board  of 
equalization,  none  is  required.  The  section  under  which 
the  board  acted  fixes  the  time  and  place  of  the  meeting,  and 
this  of  itselif  is  sufficient  notice,  even  though  one  were  re- 
quired, to  the  different  counties  and  all  persons  interested, 
of  the  time  and  place  of  such  meeting.  By  this  statute 
all  are  warned  as  to  when  the  meeting  will  occur,  and  tlie 
nature  of  the  action  which  may  be  taken  in  pursuance  of 
the  power  therein  conferred  upon  the  board.  This  section 
meets  all  legal  requirements  as  to  public  notice,  and  no 
additional  duty  devolves  upon  the  board  to  notify  any  of 
the  time  and  place  of  its  meeting,  or  of  its  contemplated 
action  when  convened  for  the- purposes  contemplated  by 
the  statute." 

Hallo  V.  Helmer,  12  Neb.  87,  is  a  case  directly  in  point 
It  is  there  held  that,  where  the  valuation  of  property,  as 
returned  by  the  assessor,  as  to  the  entire  precinct  or  tax 
district  is  relatively  too  low  or  too  high,  it  may  be  raised 
OP  lowered  by  the  board  of  equalization  without  notice  pre- 
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viously  given  to  property  owners.  So,  it  seems  that  no 
notice  of  the  action  of  the  board  was  required,  and  the 
holding  of  the  trial  court  to  the  contrary  constitutes  re- 
versible error.  It  is  contended,  however,  by  the  defendant 
in  error  that  the  allegations  of  his  petition  were  confessed 
for  want  of  answer,  and  therefore  the  plaintiff  cannot  be 
heard  to  complain  of  the  judgment  of  the  trial  court  This 
contention  is  not  well  founded :  First,  because,  as  we  have 
heretofore  stated,  his  x>etition  did  not  state  sufficient  facts 
to  entitle  him  to  the  relief  prayed  for;  and,  second,  the 
cause  was  tried  in  the  district  court  as  though  an  answer 
was  unnecessary.  Judgment  was  not  taken  pro  confeaso 
for  want  of  an  answer  to  the  petition,  but  a  trial  was  had 
in  which  the  appellees  objected  to  the  introduction  of  any 
evidence,  or,  in  effect,  demurred  to  the  petition  ore  tenus; 
the  demurrer  was  overruled,  and  the  appellant  in  order 
to  make  his  case  produced  his  witness,  whose  evidence  was 
taken,  and  the  judgment  of  the  trial  court  was  based  alone 
on  such  evidence.  So,  the  failure  of  the  appellees  to 
answer  in  the  court  below  does  not  deprive  them  of  the 
right  to  review  the  judgment  of  that  tribunal. 

It  is  further  contended  by  the  defendant  in  error  that 
the  finding  of  fact  made  by  the  board  was  not  sufficient 
to  sustain  its  order.  An  examination  of  the  statute  dis- 
closes that  it  makes  no  provision  for  a  finding  of  any  kind. 
It  is  made  the  duty  of  the  board,  among  other  things,  to 
ascertain  whether  the  valuation  in  one  township,  precinct 
or  district  bears  just  relation  to  all  townships,  precincts 
or  districts  in  the  county,  and  to  increase  or  diminish  the 
Siggregsite  valuation  of  property  in  any  township,  precinct 
or  district  by  adding  or  deducting  such  sum  upon  the 
hundred  as  may  be  necessary  to  produce  a  just  relation 
between  all  the  valuations  of  the  property  in  the  county. 
The  record  recites,  in  effect,  that  the  board  ascertained  the 
necessary  facts,  and  such  finding  was  sufficient  to  authorize 
the  board  to  act 

So,  we  are  of  opinion  that  defendant's  contention  cannot 
be  sustained,  and,  for  the  errors  above  mentioned,  the  judg- 
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ment  of  the  district  court  is  reversed  and  the  cause  is  re- 
manded for  further  proceedings  in  accordance  \tith  this 
opinion. 


Reversed. 


Charles  O.  Whedon,  appellant,  v.  Lancaster  County 

ET  AL.,  appellees. 

Piled  June  8,  1906.    No.  14,406. 

Taxation:  Levy:  Appeal.  The  statutes  of  this  state  make  no  proYlsion 
for  an  appeal  from  the  order  of  the  county  board  in  making  the 
tax  levy  provided  for  by  section  136,  art  I,  ch.  77,  Comp.  St.  1903; 
and  an  attempt  to  prosecute  such  an  appeal  confers  no  Jurisdic- 
tion on  the  district  court  to  review  such  order. 

Appeal  from  the  district  court  for  Lancaster  county: 
Edward  P.  Holmes,  Judge,    Affirmed. 

Charles  0.  Whedon,  pro  se. 

J.  L.  Caldwell,  F,  M.  Tyrrell  and  Charles  E.  Matson, 
contra. 

Barnes,  J. 

The  facts  presented  by  this  appeal  are  substantially  as 
follows :  It  appears  that  the  board  of  equalization  of  Lan- 
caster county  completed  its  labors  for  the  year  1904  within 
the  time  fixed  by  statute,  and  thereafter,  on  the  7th  day  of 
July,  the  county  board  levied  taxes  to  the  amount  of  15 
mills  on  the  dollar  of  the  assessed  valuation  of  the  property 
of  said  county.  No  objections  were  made  to  such  levy,  and 
no  complaint  in  relation  thereto  was  ever  filed  with  or 
presented  to  said  board  by  any  one.  On  the  21st  day  of 
July,  1904,  one  Charles  O.  Whedon,  a  resident  taxpayer 
of  said  county,  gave  notice  of  an  appeal  to  the  district 
court  from  the  order  constituting  such  levy  of  taxes,  filed 
his  bond,  obtained  a  transcript  of  the  proceeding  in  ques- 
tion, filed  the  same  in  the  district  court  for  said  county, 
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and  caused  his  appeal  to  be  dpcketed  by  the  clerk  of  said 
court.  *  Thereafter,  and  in  due  time,  he  filed  his  petition, 
setting  forth,  in  substance,  the  assessed  valuation  of  the 
county  for  the  year  1903,  the  amount  of  the  taxes  for  that 
year,  together  with  a  statement  of  the  sum  of  money  nec- 
essary to  properly  conduct  the  business  of  the  county,  and 
alleged  that  the  levy  for  1903  was  largely  in  excess  of  the 
amount  necessary  to  properly  conduct  the  county  affairs. 
The  petition  also  contained  a  statement  of  the  assessed 
valuation  of  the  property  of  the  county  for  the  year  1904, 
the  amount  of  the  levy  complained  of,  the  sum  of  money 
that  such  levy  would  produce  in  each  of  the  several  funds 
of  the  county,  the  amount  necessary  to  conduct  its  govern- 
mental affairs,  and  alleged  that  the  levy  was  excessive, 
extravagant,  exorbitant  and  illegal,  because  there  would 
be  raised  thereby  a  sum  of  money  largely  in  excess  of  the 
needs  of  the  county.  Without  quoting  the  petition,  it  is 
sufficient  to  say  that  it  contained  averments  which  were 
probably  sufficient  to  constitute  a  cause  of  action  to  re- 
strain the  board  from  making  a  portion  of  the  tax  levy  in 
question,  or  to  recover  taxes  levied  for  an  illegal  purpose 
where  paid  under  protest.  The  appellees,  including  the 
county  board,  demurred  to  the  appellant's  petition  on  the 
ground,  among  others,  that  the  district  court  was  without 
jurisdiction  of  the  subject  matter  of  the  appeal.  The 
demurrer  was  sustained  for  the  reason,  as  stated  in  the 
judgment  of  the  district  court,  "that  the  law  does  not 
authorize  an  appeal  from  the  levy  of  taxes  made  by  the 
board  of  county  commissioners.^^  The  appellant  excepted, 
elected  to  stand  on  his  petition,  declined  to  further  plead, 
and  judgment  was  rendered  against  him  dismissing  the 
appeal  at  his  costs.  From  that  judgment  he  brings  the  case 
to  this  court  under  our  present  statute  regulating  appeal& 
The  api)ellant  contends  that  the  statutes  authorize  an 
appeal  from  such  levy,  while  the  appellees  insist  that  the 
law  makes  no  such  provision;  and  this  is  the  principal 
question  for  our  consideration.  The  right  of  appeal  in  this 
state  is  purely  statutory,  and,  unless  the  statute  provides 
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for  an  appeal  from  the  decision  of  a  qudsi  judicial  tri- 
bunal, such  right  does  not  exist  With  this  rule  in  vieWf 
we  come  to  examine  the  statutes  defining  the  powers  and 
duties  of  the  county  board  in  the  matter  of  taxation,  and 
the  provisions  contained  in  the  present  revenue  law  rela*:- 
ing  to  appeals  from  the  orders  of  that  tribunal.  Section 
120,  art,  I,  ch.  77,  Comp..  St  1903,  provides  that  "the 
county  board,  the  county  assessor,  and  county-clerk,  shall 
constitute  the  county  board  of  equalization,  and  the  county 
clerk  shall  be  the  clerk  of  said  board.''  Section  121  pro- 
vides for  a  session  of  the  board,  defines  its  powers  and 
duties  in  regard  to  the  equalization  of  the  county  assess- 
ments before  the  tax  levy  is  made,  and  limits  the  duration 
of  such  session.  It  is  provided  by  section  124  that  "appeals 
may  be  taken  from  any  action  of  the  county  board  of  equal- 
ization to  the  district  court  within  twenty  days  after  its 
adjournment,  in  the  same  manner  as  appeals  are  now 
taken  from  the  action  of  the  county  board  in  the  allowance 
or  disallowance  of  claims  against  the  county.''  And  it  is 
further  provided  that  "the  court  shall  hear  the  appeal  as 
in  equity  and  without  a  jury,  and  determine  anew  all 
questions  raised  before  the  board  which  relate  to  the 
liability  of  the  property  to  assessment,  or  the  amount 
thereof,  and  any  decision  rendered  therein  shall  be 
certified  by  the  clerk  of  the  court  to  the  county  clerk,  who 
shall  correct  the  assessment  books  in  his  office  accord- 
ingly." This  is  the  only  provision  authorizing  an  appeal 
from  the  orders  of  the  county  board  of  equalization.  Sec- 
tion 136  provides  that  "on  the  last  day  of  sitting  as  a  board 
of  equalization  the  county  board  (not  the  board  of  equal- 
ization) shall  levy  the  necessary  taxes  for  the  current  year, 
including  all  counly,  township,  city,  school  district,  pre- 
cinct, village,  road  district,  and  other  taxes  required  by 
law  to  be  certified  to  the  county  clerk  and  levied  by  the 
county  board."  A  careful  examination  of  our  present 
revenue  law  discloses  that  it  contains  no  provision  for  an 
appeal  from  the  order  of  the  county  board  in  making  the 
tax  levy.    We  therefore  conclude  that  it  was  not  the  inten- 
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tion  of  the  l^islatare  to  allow  a  taxi)ayer  to  appeal  from 
Buch  order.  In  Keokuk  d  Hamilton  Bridge  Co.  v.  People, 
185  111.  276,  construing  a  statute  very  much  like  our  own, 
the  court  said : 

''An  appeal  cannot  be  prosecuted  as  of  right,  but  only 
when  authorized  or  granted  by  the  statute.  The  provision 
•  *  *  (of  the  statute)  which  provides  for  an  api>eal 
to  test  the  correctness  of  the  decision  of  the  board  on  one, 
only,  of  the  contentions  committed  to  it  to  decide,  is  a 
denial,  by  implication,  of  the  right  to  appeal  from  any 
other  of  the  decisions  of  the  board." 

The  same  rule,  in  substance,  was  announced  in  Button 
V.  Board  of  Review,  188  111.  386,  and  In  re  Appeal  of  WU- 
merton,  206  111.  15.  The  reason  for  our  conclusion  is  made 
clear  by  what  was  said  by  Chief  Justice  Holcomb  in 
Hacker  v.  Howe,  72  Neb.  385,  where  we  find  the  following: 

''An  assessment  means  the  determination  of  the  value  of 
a  man's  proi)erty  for  the  purpose  of  levying  a  tax;  an 
official  listing  of  persons  and  property  with  an  estimate  of 
the  value  of  the  property  of  each  for  purposes  of  taxation. 
3  Cyc.  1111." 

This  clearly  distinguishes  the  act  of  assessment  from  the 
order  constituting  the  tax  levy.  A  proper  and  legal  assess- 
ment must  first  be  made,  and  the  value  of  the  taxable 
property  of  the  county  must  be  thus  ascertained  as  a  basis 
for  the  subsequent  act  of  levying  sufficient  taxes  to  conduct 
the  governmental  affairs  of  the  state,  the  county  and  its 
several  municipalities.  So,  the  statute  providing  for  an 
appeal  from  the  decision  of  the  board  of  equalization  in 
certain  matters  of  assessment  can  have  no  application 
whatever  to  the  subsequent  action  of  the  county  board  by 
which  the  tax  is  levied.  This  would  seem  to  be  the  view 
entertained  by  the  supreme  court  of  Iowa  in  construing  a 
statute  very  like  our  own.  City  Council  of  City  of  Marion 
V.  National  Loan  &  Investment  Co.,  122  la.  629.  Bpeaking 
of  a  case  where  the  jurisdiction  of  the  court  depended  on 
the  right  to  appeal,  the  supreme  court  of  Iowa  said : 

"No  presumption  can  be  entertained  to  the  effect  that 
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jurisdiction  as  to  the  subject-matter  api>ealed  from  exists. 
The  record  must  show  it  As  in  the  case  of  an  appeal  to 
this  court,  we  can  proceed  only  when  it  appears  as  an 
affirmative  fact,  established  by  matter  of  record,  tiiat  a 
judgment  has  been  rendered  from  which  an  appeal  may  be 
taken.  And  consent  of  parties — much  less,  mere  silence 
on  the  part  of  the  appellee — cannot  be  accepted  as  suffi- 
cient to  take  the  place  of  a  record  showing  the  essential 
fact  of  jurisdiction."  Green  v.  Ronen,  59  la.  83 ;  Chraves  v. 
Richmond,  58  la.  54. 

Again,  it  would  seem  .clear  that  the  legislature  never 
intended  to  confer  jurisdiction  upon  the  courts  by  appeal 
to  review  or  control  the  discretion  of  the  county  board  in 
the  matter  of  levying  taxes.  To  grant  the  district  court 
such  powers  would,  in  effect,  substitute  its  discretion  for 
that  of  the  county  board,  the  tribunal  to  which  the  statute 
has  specifically  committed  that  duty.  So,  we  are  of 
opinion  that  the  right  of  appeal  to  the  district  court  from 
an  order  of  the  county  board  in  making  the  necessary  tax 
levy  under  the  provisions  of  section  137,  art  I,  ch.  77, 
Comp.  St  1903,  does  not  exist,  and  therefore  that  court 
was  without  jurisdiction  to  hear  and  determine  the  mat- 
ters set  forth  in  the  appellant's  petition. 

It  follows  that  the  judgment  of  the  district  court  in  sus- 
taining the  demurrer  and  dismissing  the  appeal  herein 
was  right,  and  it  is  therefore 

Affibmbd. 


Samuel  Farker  v.  State  op  Nebraska* 

Fjled  Junk  8,  1906.    No.  14,592. 

Instructions  to  the  jury  must  be  based  upon  and  applicable  to  the 
evidence;  and  where  In  the  trial  of  a  criminal  case  an  instruction 
is  given  without  testimony  to  sustain  It,  and  prejudice  results 
thereby,  a  new  trial  will  be  granted. 
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Ebbob  to  the  district  court  for  Thurston  county :  Guy 
T.  Gbavbs,  JuDGfi.    Reversed. 

W.  S.  Summers  and  Thomas  L.  Sloan,  for  plaintiff  in 
error. 

Norris  Brown,  Attorney  General,  and  W.  T.  Thompson, 
contra. 

BABNESy  J. 

Samuel  Parker  was  tried  in  the  district  court  for  Thurs- 
ton county  on  an  information  charging  him  with  murder 
in  the  first  degree  for  the  killing  of  one  Andrew  Johnson. 
He  was  found  guilty  of  the  crime  of  manslaughter,  and 
sentenced  to  the  state  penitentiary  for  a  term  of  five 
years.  From  that  judgment  and  sentence  he  prosecutes 
error,  and  will  be  hereafter  called  the  accused. 

His  first  contention  is  that  the  trial  court  erred  in  over- 
ruling his  motion  to  quash  the  jury  panel.  The  grounds 
of  such  motion  were:  First,  that  a  large  number  of  the 
citizens,  taxpayers  and  residents  of  Thurston  county  are 
Indians,  and  were  objected  to  and  excluded  from  the  jury 
list  from  which  the  panel  was  drawn  for  that  reason  alone; 
that,  he  being  an  Indian,  such  action  amounted  to  a  denial 
of  his  rights  under  the  laws  and  the  constitution  of  this 
state  and  of  the  United  States.  Second,  that  one 'of  the 
officers  who  participated  in  selecting  the  jury  was  a  non- 
resident of  Thurston  county,  and  disqualified  from  acting 
in  that  capacity.  It  appears  that  his  motion  was  sup- 
ported by  affidavit  evidence,  and  an  examination  of  the 
record  discloses  that  such  affidavits  are  not  embraced  in 
or  made  a  part  of  the  bill  of  exceptions,  and  whatever 
showing  there  was  in  support  of  the  motion  is  contained  in 
the  transcript  The  evidence  not  having  been  preserved 
in  the  manner  provided  by  law,  and  according  to  our  well- 
ejstablished  rules  of  practice,  it  cannot  be  considered  by 
this  court,  and  therefore  we  are  unable  to  determine  this 
question.    Wright  v.  State,  45  Neb.  44. 
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It  is  also  contended  that  the  court  erred  in  receiving 
the  evidence  of  the  witness  Maggie  Martin,  for  the  reason 
that  she  was  wholly  unacquainted  with  the  nature  and 
sanctity  of  an  oath^  Her  preliminary  examination  leaves 
her  competency  doubtful,  to  say  the  least,  but  we  are  not 
required  to  determine  this  question  for  reasons  which  will 
hereafter  appear. 

It'is  further  claimed  that- the  court  erred  in  instructing 
the  jury,  on  his  own  motion,  as  follows:  "9.  You  are 
instructed  that  a  party  charged  in  the  unlawful  killing 
of  a  human  being  cannot  avail  himself  of  the  claim  of 
necessary  self-defense,  or  defense  of  family,  if  the  necessity 
for  such  defense  was  brought  on  by  his  own  deliberate, 
wrongful  act  Therefore,  if  the  jury  believe  from  the 
evidence  that  the  defendant  sought,  brought  on,  or  volun- 
tarily entered  into  a  difficulty  with  the  deceased,  Andrew 
Johnson^  for  the  purpose  of  wreaking  vengeance  upon 
him,  or  to  accomplish  some  unlawful  purpose,  or  if  the 
jury  should  find  and  believe  from  the  evidence,  beyond  a 
reasonable  doubt,  that  he  killed  the  deceased  at  a  time 
when  he  had,  because  of  the  acts  of  the  deceased  or  those 
with  the  deceased,  no  reasonable  apprehension  of  imme- 
diate and  impending  injury  to  himself  or  family,  and  did 
.  so  to  accomplish  some  unlawful  purpose,  or  did  it  from  a 
spirit  of  retaliation  and  revenge,  then  the  defendant  cannot 
avail  himself  of  the  law  of  self-defense.'^  The  jury  were 
further  told  in  substance,  by  instruction  No.  10 :  "If  from 
all  of  the  evidence  they  should  And,  beyond  a  reasonable 
doubt,  that  the  defendant  had  no  reason  to  believe  that  the 
deceased^  Andrew  Johnson,  intended  to  take  the  life  of  his 
father  or  inflict  upon  him  great  bodily  harm,  and  that  the 
defendant  struck  the  fatal  blow  in  revenge,  or  in  a  reckless 
spirit,  the  defendant  was  not  entitled  to  claim  exemption 
from  punishment  on  the  ground  of  self-defense,  or  defense 
of  his  father.'^ 

Many  of  the  witnesses  in  this  case  were  Indians,  and 
their  evidence  was  delivered  through  an  interpreter.  Some 
of  it  is  hardly  intelligible;  but  it  fairly  establishes  the 
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following:  The  deceased,  together  with  his  wife  and  his 
two  daughters,  was  visiting  the  father  of  the  accused  at 
his  place  of  residence  during  the  afternoon  of  the  day  w^hen 
the  difficulty,  which  probably  caused  his  death,  occurred- 
The  accused  was  absent  from  home  during  all  that  day 
until  a  short  time  before  the  affray  in  question  took  place. 
The  father  of  the  accused  had  two  or  three  bottles  of 
whiskey,  and,  when  the  ^deceased  and  his  family  arrived 
at  his  place,  produced  them.  They  all  drank  copiously  of 
the  liquor,  and  were  more  or  less  intoxicated  when  the 
accused  came  upon  the  scena  It  is  fairly  inferable  from 
the  evidence  that  the  two  families  had  been  friends  for 
many  years,  and  no  difficulty  of  any  kind  had  occurred 
between  them  until  after  the  accused  returned.  About 
that  time  the  deceased  and  his  family  prepared  to  leave 
for  their  home,  but  he  was  so  intoxicated  that  he  was 
hardly  able  to  go  from  the  house  to  the  wagon,  so  the 
accused  assisted  him  to  where  the  team  stood,  and  tried 
to  lift  him  into  the  wagon.  The  deceased  in  attempting 
to  climb  into  the  vehicle  fell  to  the  ground,  and  one  of  its 
wheels  ran  over  him.  This  apparently  caused  him  to 
become  angry,  and  he  laid  hold  of  the  accused  and  com- 
menced to  bite  him.  In  order  to  make  him  desist,  the 
accused  choked  the  deceased,  and  thereupon  the  wife  laid 
hold  of  the  accused,  pulled  his  hair,  choked  him,  and  tore 
his  shirt  off.  He  thereupon  turned  his  attention  to  the 
woman.  The  deceased^  having  by  this  time  become  par- 
tially sober  and  able  to  help  himself,  obtained  the  posses- 
sion of  a  neck-yoke,  and  commenced  an  assault  upon  the 
father  of  the  accused,  chasing  him,  as  the  evidence  shows, 
at  least  two  or  three  times  around  a  cultivator,  which  stood 
there,  finally  overtaking  him;  and  the  son,  seeing  the  dan- 
ger the  father  was  in,  came  to  his  assistance..  He  succeeded 
in  wresting  the  neck-yoke  from  the  deceased,  and  struck 
him  with  it.  Johnson  thereupon  fell  to  the  ground,  was 
afterwards  taken  home,  and  was  found  to  be  quite  badly 
injured.  He  died  some  nine  days  afterwards,  either  from 
the  effects  of  the  blow  or  from  blood  poisoning  caused  by 
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his  wounds.  We  find  no  tostiniony  in  the  record  which 
shows,  or  tends  to  show,  that  the  accused  broTi<»]it  on  the 
difficulty,  that  he  was  actuated  by  any  hatred  of  the 
deceased,  or  tliat  he  ch(M*ished  any  spirit  of  ill  A\ill  or 
revenj]:e  toward  him.  On  tlie  contrary,  the  evidence  seems 
to  show  that  the  parties  were  fric^nds  until  the  very 
moment  wlu^n  the  afl'ray  commenced.  So,  the  real  question 
for  the  jury  was  wlu^ther  the  accuscnl  use<l  mofe  force  than 
was  necessary,  or  than  would  have  app(^ared  to  be  neces- 
sary under  the  circumstances  to  a  careful,  prudent  and 
considerate  nuin,  in  the  d(^fense  of  his  father.  This  being 
true,  the  giving'  of  iUi'  instruction  above  quoted  was  revers- 
ible error.  Tlu^  tendency  of  the  instruction  was  to  lead 
the  jury  to  believ(*  that  there  was  some  evidence  from 
which  the  element  of  hatred,  revenge  or  ill  will  could  be 
attributed  to  the  accuscnl,  and  thus  deprive  him,  as  stated 
by  the  court,  of  the  right  of  self-defense,  or  defense  of  his 
father.  The  instruction  complained  of  is  in  almost  the 
identical  language^  which  we  disapproved  in  the  case  of 
Blair  i\  Sta((\  72  Nel).  3(58,  where  it  was  siiid: 

"It  is  a  well-settled  rule  that  the  instructicms  must  be 
based  on  the  evidenc^e,  and  where  an  instruction  has  been 
given  without  any  testimony  to  support  it,  and  prejudice 
results  thereby,  it  is  revc^i'sible  error." 

The  record  contains  many  otlier  assignments  of  error, 
but  as  the  judgment  must  l)e  reversed  for  those  which  we 
have  heretofore  discussed,  they  will  not  be  considered,  and 
it  may  be  presumed  that  upon  a  retrial  of  the  case  they  will 
be  avoided  by  the  trial  court. 

For  the  foregoing  reasons  the  judgment  of  the  district 
court  is  reversed  and  the  cause  is  remanded  for  a  new 
trial. 

Reversed. 
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State  op  Nebraska  v.  Henry  F.  Dailby. 

Filed  Jims  8,  1906.    No.  14,613. 

Penal  Statute:  Ck>NSTRUGTioir.  The  proTiaions  of  a  penal  statute  will 
not  be  extended  by  construction  so  as  to  apply  to  persons  not 
clearly  within  its  terms. 

Error  to  the  district  court  for  Douglas  county:  Geo. 
A.  Day,  Judge.    Affirmed. 

Norris  Browfiy  Attorney  General,  W.  W.  Slabaugh  and 
C,  E.  Foster,  for  plaintiff  in  error. 

Chirley,  Crawford  &  Woodrough,  contra. 

Letton,  J. 

Henry  P.  Dailey  was  charged,  as  agent  of  the  owner, 
with  refusing  to  erect  and  maintain  certain  fire  escapes  in 
the  manner  provided  by  law  upon  a  certain  building  in  the 
city  of  Omaha.  He  filed  a  special  demurrer  to  the  infor- 
mation. This  demurrer  was  sustained  by  the  district  court 
and  the  defendant  discharged.  The  county  attorney 
excepted  to  this  action,  and  brings  the  case  to  this  court  for 
review,  alleging  error  on  the  part  of  the  court  below  in 
sustaining  the  demurrer. 

The  information  in  substance  charged  that  the  defend- 
ant, being  an  agent  of  one  Knox,  the  owner  of  the  Winona 
building,  having  been  duly  notified  by  the  deputy  labor 
commissioner  to  erect  and  provide  three  single  wrought 
iron  or  steel  balcony  stair  fire  escapes  on  the  rear  of  said 
building,  did  unlawfully  refuse  to  comply  with  such  notice, 
and  to  place  or  cause  to  be  placed  on  said  building  such 
fire  escapes  as  provided  by  law.  The  defendant  does  not 
question  the  sufficiency  of  the  statute  as  far  as  it  purports 
to  prescribe  a  rule  of  civil  conduct  for  those  in  actual  con- 
trol of  the  kind  of  buildings  mentioned  in  the  act  The 
only  question  is  as  to  the  validity  of  that  part  of  the  act 
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which  makes  it  a  misdemeanor  for  the  agent  to  fail  to 
erect  fire  escapes  after  notice  has  been  ^rved  upon  him. 
The  power  given  tp  the  labor  commissioner  to  serve  a 
notice  upon  the  "owner  or  owners,  trustees,  or  lessees,  their 
agents  or  the  occupant  of  any  building'^  is  not  a  delegation 
of  legislative  power,  as  the  defendant  contends,  but  is 
merely  a  method  prescribed  for  calling  to  the  attention 
of  the  persons  interested  in  the  building  the  fact  that  the 
owners  have  failed  to  perform  their  legal  duty.  The  power 
of  8ui)ervision  and  inspection  must  be  vested  in  some  of- 
ficer, and  the  labor  commissioner  has  been  clothed  with  iL 
The  object  of  the  notice  is  to  allow  grace  to  the  persons  in- 
terested before  enforcement  by  prosecution.  In  contempla- 
tion of  law,  a  building  of  the  character  described  in  the 
act,  which  is  unprovided  with  proper  and  reasonable 
methods  for  the  egress  of  its  occupants  in  case  of  fire,  is  a 
nuisance,  and  the  agencies  which  are  customarily  em- 
ployed for  the  suppression  and  abatement  of  nuisances  are 
proper  to  be  used  in  such  case.  The  police  powers  of  the 
state  are  properly  called  into  exercise  for  this  purpose. 
These  powers  are  not  and  need  not  be  uniform  in  their 
operation  or  methods,  the  enforcement  varying  in  method, 
and  the  penalty  in  character,  as  in  the  judgment  of  the 
legislature  seems  best  adapted  to  accomplish  the  desired 
result;  but  the  provisions  of  this  act,  at  least  so  far  as 
concern  the  agent,  seem  defective.  That  part  of  the  act, 
the  consideration  of  which  is  involved  in  this  case,  is  as 
follows:  "It  shall  be  the  duty  of  said  commissioner  of 
labor  or  his  deputy  to  serve  a  written  notice  in  behalf  of 
the  people  of  the  state  of  Nebraska  upon  the  owner  or 
owners,  trustees,  or  lessees,  their  agents  or  the  occupant 
of  any  building  within  this  state,  not  provided  with  fire 
escapes  in  accordance  with  the  provisions  of  this  act,  com- 
manding such  owner,  trustee,  lessee  or  occupant,  or  either 
of  them,  to  place  or  cause  to  be  placed  upon  such  building 
such  fire  escape  or  escapes  as  is  provided  for  in  section 
four  (4)  of  this  act,  within  thirty  (30)  days  after  the 
service  of  such  notice."    Comp,  St  1905,  ch,  30,  sec.  17 
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(Ann.  St.  ()3()l).  And  section  18:  "Any  suili  owner  or 
owners,  trii.ste(s  le.^see  or  oeciii-Dnt  or  either  of  tlieni,  or 
their  a^entvS,  so  sei'ved  with  notice  as  afoiNvaitl,  who  shall 
not,  within  sixty  ((>())  days  af((T  the  service  of  sneh 
notice  npon  him  or  them,  ])1ai-e  or  cause  to  be  placed  suc^h 
fire  escape  or  escai)es  npon  such  build  in o-  as  re{]nir(Kl  by 
this  act  and  the  terms  of  sucli  notice,  sliall  be  subj(H*t  to  a 
fine  of  not  less  than  twenty-five  or  more  than  two  hundred 
dollars,  and  to  a  further  fine  of  fifty  dollars  for  ejich 
additional  we(4c  of  ne,:!:lect  to  comj^ly  with  such  notice.'' 
The  object  of  tlie  law  evidc^ntly  is  to  compel  the  owner  of 
the  buildinjj:  to  provide  fire  ( .^apcs.  It  is  made  the  duty 
of  the  labor  commissioner  to  serve  a  writt(^u  notice  npon 
the  "owner  or  owners,  tn^s(  m\s,  or  les^(^es,  tlrr^ir  agents, 
or  the  occupant'^  of  the  d(*frctive  builtlinijj.  This  notice, 
while  it  may  Ix^  served  upon  the  agent,  commands  "such 
owner,  trustcK^,  h^^sce  or  occr]>ant,  or  eith(»r  of  them,-'  to 
I)royide  fire  (^scapes  within  30  days  after  the  service  of  the 
notice.  It  will  be  observed  that  the  notice  does  not  com- 
mand or  require  the  affcnt  to  place  the  fire  escape  upon 
the  building.  \\j  the  next  .st^clion  it  is  provided  that  "any 
such  owner  or  o\\'ners,  tnist(^e,  lessv^e  or  0'.*c^ipant  or  either 
of  them,  or  their  agx^nts,  so  seized  \\\x\\  notice  as  afore- 
said," who  shall  not  provide  the  lire  escfiprs  "as  required 
by  this  act  and  th<'  teriiis  of  such  noii";^''  .v'^all  be  punished 
as  therein  provided.  Then^  is  an  (*vi;leut  inconsistency 
between  tliese  two  sections.  The  notice  rciiuired  by  the 
first  siH-tion  does  not  coiimiand  \]\\^  a;-eut  to  furnish  the 
fire  escape,  but  by  the  second  sc'lioii  tlie  agent  is  to  be 
punished  for  not  erecting  such  a  lire  (^sra]^<'  as  is  rc^ijuired 
by  the  terms  of  such  notice.  Tlie  inie-ition  of  the  U^gisla- 
ture  evidently  was  to  periiiit  the  nolice  commanding  the 
owner  to  provide  the  fire  esra])(s  to  \^  served  upon  the 
agent,  since  he  might  be  more  n^adi^v  ;;rc(^'<.;ibU*  than  the 
owner,  but  to  re(|uire  the  owner  to  lerroria  the  duty  of 
furnishing  the  fire  esc;!]>es.  Tn  I'le  cas(^  of  Anns  r.  Aycr, 
192  111.  GOl,  the  ll]iu.)is  si;J:Me,  oT  wliidi  the  Nebraska 
statute  is  almost  a  yerl;atiiii  co.; /,  \v,is  considered  by  the 
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supreme  court  of  Illinois  as  far  as  it  i)r()vided  for  civil 
damages,  and  it  was  held  that  the  reiisonabh*  intendment 
is  that  the  owner  or  owners  of  the  building  shall  perform 
the  duty  of  furnisliing  the  tire  escapes. 

It  is  argued  by  (he  state  that  tlu*  ])urj><)se  of  the  act  may 
be  defeated  by  holding  that  the  agc^nt  nmy  not  be  held 
liable  criminally  for  the  default  of  his  principal,  but  we 
must  construct  the  law  as  we  find  it.  The  ])urpose  of  the 
act  is  a  projjer  on(%  but  wlu^tber  its  tiTius  alTord  the  most 
efficacious  r(*niedy  for  the  evil  which  it  is  sought  to  right 
may  be  questioned.  It  might  perha])s  be  com])etent  for  the 
legislature  to  provide  that  a  i)uiiding  une(iui])i)ed  with  fire 
escapes  should  be  diM^nuHl  a  nuisau(*e  and  that  no  persons 
should  be  permitted  to  occupy  tlu^  saiiu*,  whether  as  the 
owner,  tenant,  agent,  or  in  any  othcT  ca]>aci ty,  until  it  had 
been  placed  in  a  conditi(m  of  safc^ty.  Similar  provisions 
have  been  a(lo])t(Ml  in  oihi'v  states  to  reach  nonresident 
owners  of  defective  Imildings.  Any  reasonabh^  means,  not 
in  conflict  witli  the  constitution,  which  the  1(  gislature  may 
adopt  to  prevent  such  terrible  calamities  as  have  happened 
in  the  past  from  the  failure  of  property  owners  to  provide 
prop(T  means  of  escnpe  from  firts  ought  to  receive  the 
favorable  consideration  of  the  courts.  AVe  cannot,  how- 
ever, ext(*nd  the  pioN'isions  of  a  penal  statute*  to  i)ersons  to 
whom  it  is  at  least  doubtful  it  was  intended  to  apply. 

The  judgment  of  the  district  court  is 

Affirmed. 


In  re  Jotix  Schwarting. 

Fii.i:n  JcNE  8,  lOOtJ.     No.  14,676. 

1.  Blpsomaniac  Xftw:  Consiitctiox.  The  provisions  of  chapter  82, 
laws  1005  (Comp.  St.  i:«'">5,  ch.  40.  so^s.  62-69),  known  as  the 
"Dipsomaniac  Lav."  are  n?  p^ri  v^l'Tin,  with  other  laws  pro- 
vidinj?  for  tlio  (lo^»'nti'n\  r'.wo  {v.v\  f!'-  l.aru'c  of  porsons  committed 
to  the  hosi.ilal  for  iho  iii^imo,  aii'l  nuiti  bo  construed  in  connec- 
tion therev.it  h. 
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2.  Biscliarged  Patient.    A  person  who  has  been  confined  in  the  hos- 

pital for  the  insane  under  the  provisions  of  said  act  until  he  has 
been  cured  may  not  be  subjected  to  further  restraint  without  new 
cause. 

3.  Constitutional  Law.     Section  7,  eh.  82,  laws  1905,  held  unconstitu- 

tional, as  In  violation  of  the  right  to  personal  liberty. 

Original  application  for  writ  of  habeas  corpus.  Writ 
denied. 

0.  A.  Williama,  for  applicant 

Norris  Brovm,  Attorney  General^  and  W.  T.  Thompson^ 
for  the  state. 

Lbtton,  J. 

This  is  an  application  for  a  writ  of  habeas  corpus,  rep- 
resenting that  John  Schwarting  is  unlawfully  deprived  of 
his  liberty  by  Dr.  J.  L.  Greene,  superintendent  of  the  hos- 
pital for  the  insane  at  Lincoln,  Nebraska,  upon  the  charge 
of  being  an  inebriate.  It  appears  that  the  petitioner  has 
been  adjudged  by  tlie  commissioners  of  insanity  of  Ante- 
lope county  4x)  be  an  inebriate,  and  to  be  a  fit  subject  for 
custody  and  treatment  in  the  hospital  for  the  insane,  and 
that  he  has  been  committed  to  such  institution  until  he  is 
cured,  or  for  a  period  not  exceeding  three  years.  The 
petitioner  contends  that  chapter  82,  laws  1905,  being  "An 
act  providing  for  the  examination  of  dipsomaniacsy  in- 
ebriates and  persons  addicted  to  the  excessive  use  of  mor- 
phine, cocaine  or  other  narcotic  drugs;  for  the  detention, 
care  and  treatment  of  such  persons  and  for  their  parole," 
is  unconstitutional  and  void  for  the  reasons  that  the  law 
is  contrary  to  the  provisions  of  section  1  of  the  fourteenth 
amendment  to  the  constitution  of  the  United  States,  in 
that  it  abridges  the  privileges  and  immunities  of  citizens 
of  the  United  States,  and  because  it  is  a  law  denying  to 
certain  persons  the  equal  protection  of  the  law,  and  be- 
cause it  provides  for  imprisonment  without  due  process  of 
law  and  without  trial  by  jury. 
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The  act  under  which  the  petitioner  was  committed  to 
the  insane  hospital  is  supplementary  or  additional  to  the 
statutes  which  provide  for  the  treatment  of  the  insane,  and 
the  establishment  and  maintenance  of  hospitals  for  the 
reception  of  that  unfortunate  class  of  individuals.  It  is 
an  exercise  of  the  paternal  care  of  the  state,  designed  for 
the  benefit  of  those  persons  whose  mental  fibre  has  become 
so  weakened  by  the  excessive  use  of  intoxicants  and  nar- 
cotics that  they  are  unable  to  refrain  from  an  undue  indul- 
gence in  the  same,  and  in  whom  the  craving  has  become  so 
intense  as  to  be  in  the  nature  of  a  mental  infirmity.  From 
an  early  period  the  law  has  assumed  the  care  and  protec- 
tion of  the  property  of  persons  who  have  become  unfit,  on 
account  of  excessive  drinking  or  debauchery,  to  control  or 
manage  the  same,  to  their  own  detriment  or  that  of  the 
public.  This  jurisdiction  is  assumed  as  a  part  of  the  duty 
of  the  state  to  protect  society  from  the  burden  which  might 
be  imposed  upon  it  if,  by  the  improvidence  of  the  indi- 
vidual, he  or  his  family  should  be  so  reduced  in  circum- 
stances as  to  become  a  public  charge.  Comp.  St.  1903, 
ch.  34,  sees.  17,  21,  40  (Ann.  St  5387,  5391,  5410).  This 
act  extends  this  care  to  the  person  as  well  as  to  the  prop- 
erty of  the  defective  individual,  and  is  designed  to  protect 
both  the  individual  himself,  and  other  persons  who  may 
be  exposed  to  injury  from  his  conduct,  from  the  conse- 
quences which  may  reasonably  be  anticipated  if  he  should 
be  left  at  liberty  to  gratify  his  abnormal  cravings.  But 
this  power  should  be  exercised  with  great  caution  and 
only  upon  such  a  state  of  facts  being  shown  as  would 
justify  the  forcible  intervention  of  the  state  for  the  pro- 
tection of  persons  and  property.  "While  the  state  should 
take  compassionate  charge  of  any  who  are  dangerous  to 
themselves  or  others,  it  is  equally  bound  to  protect  the 
personal  rights  and  liberties  of  every  harmless  and  law- 
abiding  citizen,  capable  of  taking  care  of  himself,  his 
family,  and  his  property,  however  weak  and  unfortunate 
he  may  be  in  other  respects."    State  v.  RyaUy  70  Wis.  676. 

The  power  conferred  in  the  first  place  upon  the  commis- 
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sioners  of  insanity  is  p*eat,  and  tlio  r(\sponsil)i]ily  is  proat 
in  proportion.  The  ri^bt  to  liberty  is  saeFinl,  and  should 
not  be  taken  from  any  person  under  the  ]jrovisions  of  this 
act  without  careful  inv(*stii2:ation  and  just  and  impartial 
consideration  of  the  testimony,  and  unless  the  facts  shoAvn 
are  serious  (^nouj^h  in  nature  to  warrant  detention  for 
treatment,  he  should  not  be  committed.  The  act  is  for  the 
dipsonmniac!  and  inc^briate,  not  for  th(*  occasional  drinker, 
even  though  his  drinking?  may  result  in  intoxication.  The 
first  se(*tion  of  the  act  provides  that  th(\se  patients  "shall 
be  admitt(*d,  dt^taincnl,  cared  for  and  treated  in  the  Ne- 
braska hospital  for  the  insane,''  and  l\y  the  second  section 
it  is  provided  that  "the  commissioners  of  insanity,  in  each 
organized  county  of  the*  state,  shall  have  cognizance  of  all 
applications  for  admission  to  the  hospital  on  behalf  of 
such  persons  and  shall  iiave  the  same  powers  and  exercise 
the  same  jurisdiction  as  are  conferred  upon  them  in  the 
case  of  an  insane*  person."  Furtlier  provisions  of  the  act 
provide  for  ap])lications  for  the  admission  of  patic^nts,  and 
the  examination  and  commitment  to  the  hospital.  These 
provisi(ms  are  exainimNl  and  sc^t  forth  in  the  recent  case 
of  In  rv  ^iiinnons,  anic,  p.  ()39,  in  which  case  it  was  held 
that,  wh(^n  a  citizen  is  charged  with  being  a  dipsomaniac 
or  inebriate,  tlu^re  must  be  a  trial  and  tindings  of  fact,  and 
a  record  of  the  trial  and  findings  ke])t  with  sufficient 
fonnality  to  show  the  jurisdiction  of  the  commissioners 
in  the  i)remises,  and  to  show  tlie  action  that  was  taken  by 
the  commissioners  u]X)n  the  complaint,  and  that  the  com- 
missioners found  the  facts  to  exist  that  would  require  such 
commitm(»nt.  The  act  further  provides  for  the  treatment 
of  the  patient  in  a  separate  ward  at  the  hospital  and  for 
the  nature  of  the  treatment  to  be  given.  Section  7  of  the 
act  provides  in  substance  that  any  patient  whom  the 
superintendent  of  said  hosj)ital  lu^lii  v(»s  to  be  cured  nifi.y  be 
parobMl  u])()n  rei'lain  conditions,  anumg  which  are  that  the 
patient  sign  a  writh^i  i)](Hlg(^  agn^^ing  to  refrain  from  the 
use  of  all  intoxicating  liijr.ovs  !i>  a  beverage,  and  from  the 
use  of  morphine,  cocaine  and  narcotic  drugs  during  the 
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period  of  liis  coinmitnioiit,  and  shall  avoid  frequenting 
places  and  the  association  \s\W\  people  tending  to  lead  him 
to  the  same,  and  re(iuir(\s  him  to  make  written  re])orts  on 
the  first  of  each  month  to  the  fact  that  he  has  not  during 
the  past  month  in  any  respect  violated  any  of  the  t(^rms 
of  his  parol,  which  rc^ports  nmst  be  investigated  and 
approved  by  the  clerk  of  the  commissioners  of  insanity 
of  the  county  in, which  the  patient  resides,  and  if  he 
fails  at  any  time  to  make  such  report  or  to  fulfil  all  of 
its  conditions  upon  which  th(^  parol  was  granted,  he 
may,  without  any  further  proceeding  whatever,  and  on 
the  writt-en  order  of  the  superintendent  of  the  hospital, 
be  taken  and  returned  to  the  hospital,  there  to  be  de- 
tained and  treated  as  before. 

The  petitioner  contends  that  the  act  is  penal  in  its 
nature,  because  it  provides  for  a  commitment  for  a  def- 
inite number  of  years.and  that,  when  cured,  he  can  only 
be  released  upon  tlie  performance  of  the  conditions  above 
set  forth;  that  he  may  arbitrarily  be  returned  without 
process  of  law  upon  the  whim  of  the  superintendent,  and 
that  the  act  therefore  violates  the  constitutional  pro- 
visions safegimrding  the  liberty  of  the  person.  We  are 
convinc(Kl  that  there  is  much  nu*rit  in  these  strictures 
upon  that  portion  of  the  hnv  which  provides  for  the 
partial  n^-^lraint  of  the  patient  after  *he  has  been  cured, 
and  which  provide*  that  he  may  be  n^turned  to  the  hos- 
pital, without  further*  procedure,  on  the  written  order 
of  the  sui)erintendent.  The  law  is  not  enacted  to  punish 
crime,  and  is  by  no  nutans  penal  in  its  nature.  While  a 
period  is  fixed  beyond  which  tlu»  detention  may  not  go, 
this  term  is  fixed  with  thc^  idea  that,  if  the  patient  can- 
not be  cur(»d  within  tlie  space  of  thrive  years,  his  case  is 
not  capable  of  renu^dy  l)y  such  treatment  and  he  should 
not  be  further  detaimKl.  The  time  of  dettMiticm  is  fixed 
in  the  interests  of  liluTly,  and  not  as  a  term  of  imprison- 
ment or  <-onlineiir'pl  w^  a  puni^lnueiit.  T>ut,  while  this  is 
true,  A\e  know  of  no  ]>')wer  n^si'ling  in  th(»  legislature  tx) 
impose  restraint  ui^un  the  personal   liberty  of  an   indi- 


778  NEBRASKA  REPORTS.  [Vol.  76 

In  re  Schwartlng. 

vidual  after  he  has  been  restored  to  health  and  to  the 
control  of  his  appetites  by  the  treatment  afforded  him 
under  the  provisions  of  the  act.  When  he  is  cured  he 
stands  upon  an  equality  with  all  other  citizens.  The 
legislature,  however  beneficent  its  motives  may  be,  is 
restrained  by  the  provisions  of  the  constitution  from  in- 
terfering with  his  personal  liberty,  and,  in  so  far  as  these 
provisions  of  section  7  provide  for  the  restraint  of  per- 
sons who  have  been  cured,  they  are  in  conflict  with  the 
constitution  and  must  fall. 

It  is  further  contended  that  an  inebriate  has  no  right 
by  statute  for  a  retrial  anywhere  as  to  whether  he  is  an 
inebriate,  and  that  he  has  neither  appeal,  habeas  corpus, 
nor  error  to  protect  his  rights.  We  think,  however,  that 
counsel .  overlooks  the  fact  that  this  act  must  be  read  in 
connection  with  the  provisions  of  the  act  for  the  govern- 
ment of  the  hospital  for  the  insane,  which  defines  the 
legal  relations  of  insane  persons  and  provides  for  their 
care  and  protection.  Comp.  St.  1903,  ch.  40,  sees.  1-58 
(Ann.  St.  9590-9647).  The  act  provides  that  all  per- 
sons in  the  insane  hospital  shall  be  regarded  as  standing 
on  an  equal  footing,  and  that  upon  a  statement  in  writ- 
ing, verified  by  aflftdavit,  addressed  to  a  judge  of  the  dis- 
trict court  for  the  county  in  which  the  hospital  is  situ- 
ated or  of  the  county  in  which  any  persons  confined  in 
the  hospital  has  his  or  her  legal  settlement,  alleging  that 
such  person  is  not  insane  and  is  unjustly  deprived  of  his 
or  her  liberty,  a  commission  shall  be  appointed  by  the 
judge,  who  shall  proceed  to  the  hospital  and  investigate 
the  facts;  that  such  commission  may  be  repeated  not 
oftener  than  once  in  six  months.  The  act  further  pro- 
vides that  all  persons  confined  as  insane  shall  be  entitled 
to  the  benefit  of  the  writ  of  habeas  corpus,  and  a  later 
act  provides  that  every  inmate  of  the  hospital  shall  be 
allowed  to  wTite  letters  when  and  whenever  he  or  sh** 
desires,  and  to  any  person  he  or  she  may  choose.  While 
counsel  contend  that  the  act  which  is  now  assailed  has 
none  of  these  necessary  and  humane  provisions,  we  are 
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of  opinion  that,  since  they  are  to  be  found  in  the  general 
laws  with  reference  to  the  government  and  management 
of  the  hospital  for  the  insane,  it  was  unnecessary  to  re- 
peat them  in  a  subsequent  act  which  merely  adds  an- 
other class  of  unfortunates  to  that  which  was  formerly 
entitled  to  treatment  in  the  institution. 

It  is  contended  that  the  provisions  with  reference  to 
the  release  of  persons  is  inadequate,  but  if  the  uncon- 
stitutional restraints  with  reference  to  the  liberty  of  the 
patient  after  he  has  been  cured,  which  are  imposed  by 
section  7,  are  exercised  from  the  act,  the  patient  has  the 
same  remedy  which  is  provided  for  all  other  persons  un- 
lawfully restrained  of  their  liberty.  The  commitment 
provides  for  the  detention  in  the  hospital  until  the  pa- 
tient is  cured.  The  general  law  relating  to  the  control 
of  the  hospital  provides  that  any  person  who  is  cured 
shall  be  immediately  discharged  by  the  superintendent. 
The  detention  therefore  of  a  person  who  is  cured  would 
be  an  unlawful  restraint,  and  the  patient  thus  restrained 
can  be  released  by  the  ordinary  remedies  provided  by 
law  for  such  purpose. 

No  law  conceived  by  human  minds  can  be  said  to  be 
perfect  in  all  details,  and  this  act  is  no  exception  to  the 
rule.  Its  purpose  is  a  good  one,  and  it  is  intended  to 
benefit  the  unfortunate  individuals  described  in  the  first 
section  thereof,  as  well  as  to  protect  society  in  general 
from  the  evils  flowing  from  the  reckless  conduct  of  in- 
ebriates. Whether  or  not  in  its  operation  it  will  attain 
the  results  desired  is  a  question  which  the  future  alone 
can  determine,  and  whether  or  not  it  shall  continue  in 
effect  remains  a  matter  for  legislative  discretion.  In  so 
far,  however,  as  its  provisions  are  not  violative  of  con- 
stitutional provisions,  it  is  our  duty  to  uphold  the  law. 
We  are  of  the  opinion  that  section  7  of  the  act,  imposing 
conditions  upon  the  discharge  of  a  patient  when  cured, 
is  an  unlawful  and  unconstitutional  restraint  upon  the 
liberty  of  a  person  and  is  beyond  the  power  of  the  legis- 
lature to  enact     We  think,  however,  that  the  remainder 
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of  the  act,  Avhen  consid^'n  d  in  cbnnoctioii  with  the  gen- 
eral act  for  lh(^  j^overnmc^nt  of  th(?  hosj)itaI  for  the  in- 
sane, is  not  subject  to  the  comphiint  made  by  the  peti- 
tioner. 

The  demurrer  of  the  respondent  is  therefore  sustained, 
and  the  application 

Denied. 


MlDA  A.   r>RANS0N,  APPELLAXJ,  V.   ISAAC  E/  BUANSON, 
APPELLKE. 

FiLKo  JrxE  8,  190G.     No.  14,167. 

Divorce:  Collusion.  An  agreement  l)etAveen  tbo  parties  to  a  pending 
suit  for  a  divorce  for  the  collusive  rendition  of  a  decree  therefor 
will  defeat  the  action,  and  it  is  immaterial  that  one  of  the  par- 
ties may  have  sui'posed  such  agreement  to  l;e  free  from  legal 
or  moral  wrong. 

Appeal  from  the  district  court  for  ITamilton  county: 
Benjamin  F.  Good,  Jrixno.    A/firnKd 

J.  A.  Whitrnore  and  J,  77.  lUhnondsoiy  for  appellant. 

R.  D,  Stearns,  contra, 

Ames,  C. 

Appellant  was  ])laintiff  in  the  court  b(*1ow  in  an  action 
for  a  divorce.  WIvile  the  action  was  pendin^sc  she  ent'/red 
into  a  written  af/rt'cincnt  wiili  Iah*  husband  to  the  ett'cH::t 
that,  "in  considerntion  of  the  said  defendant,  Isaac  II. 
Branson,  not  <.>.i:7ii>:  peiroi^idlv  upon  the  witness-stand 
to  testify  aj^ainst  .Mida  A.  Ilrnnson  in  her  suit  a^^^inst 
him  for  divorce,"  she  would  T^iake  no  application  in  said 
suit  for  (Mther  tem])orary  or  p;'nnan(^nt  alimony,  and 
that,  in  case  a  divorce  sliould  be  irranted.  the  plaintiflf 
should  have  set  a]>Ln*t  to  \\"v  certiiu  articles  of  ]>ersoual 
proi)erty  and  certtiin  ir.oiu^ys,  v/^ich  she  claini'.xl  as  her 
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separate  estate,  and  siu^  slionld  execute  to  her  husband 
a  formal  release  and  (luitclaim  of  all  dower  estate,  or 
other  rights  or  interests  in  his  lands  and  personal  prop- 
erty by  reason  of  the  marriaire  or  oth(n»\vise.  This  agree- 
ment was  idi^ntilied  by  the  wife  in  the  course  of  her  cross- 
examination  as  a  witness  upon  the  trial  and  brought  to 
the  attention  of  the  court,  who  thereupon  dismissed  the 
suit.  The  character  of  this  document  as  an  agreinnent 
for  a  collusive  divorce  is  too  evident  to  require  comment, 
and  that  the  exist(»nce  of  such  an  agreement  will  defeat 
the  action  is  elementary.  Cnifn/  i\  Gi  uirij,  (57  Mo.  App. 
550;  Adams  v,  Adams,  25  ^linn.  72;  Philfips  v.  Thorp^  10 
Ore.  491;  Thompson  i\  Thojtpson,  70  ^lich.  62;  1  Nelson, 
Divorce  and  Separation,  sees.  502-50().  Testimony  by 
the  plaintilT  seeking  to  explain  her  motives  in  entering 
into  the  agi-ecMuent,  if  competent  at  all,  emphasizes  rather 
than  refut(\s  the  idea^  expressed  in  the  writing  itself,  that 
her  sole  object  sought  to  be  obtained  thereby  was  the 
facilitating  and  expcMliting  of  the  rendition  of  a  dc^cree  of 
divorce.  It  is  immaterial  that  the  plaintiff  may  have  sup- 
l)osed  such  an  act  free  from  legal  or  moral  wrong.  The 
evidence^  dis(Moses  that  the  agrccMuent  was  entered  into  by 
the  plaintidF  voluntarily  and  delilxTately  in  the  presence 
of  h(T  couns(4  and  of  anotlier  perscm,  who  subscribed  his 
nanu^  to  the  document  as  a  witn(\^s.  ITor  own  explana- 
ti(m  of  her  conduct  is  that  her  husbnud  had  repc^atedly  im- 
p<H*tuu:d  hers(»lf  and  counsel  to  enter  into  such  an  agree- 
ment, and  tlint  she  finally  const^nted  so  to  do  in  order  to 
be  rid  of  liis  annoyaiue,  and  bivause  she  had  not  prayed 
in  her  pi^itiou,  and  had  not  int(^nded  to  apply  for,  either 
permanent  or  temporary  alimcmy  or  suit  money,  attor- 
ney's fees  or  other. 

(^)unsel  for  plaintiff  conced<^s  in  his  argument  that  the 
agreement  by  its  terms  and  u])on  its  face  is  (M>l]nsive,  and 
would  be  eiTcH^tual  to  d(^f(^at  the  action  but  for  the  fore- 
going explanation.  To  our  minds  th(»  testimcmy  of  the  wife 
is  wholly  insulficient  to  puvge  the  domiiKMit  of  its  vice. 
If  such  a  transaction  could  be  validated  l)y  the  oath  of  one, 
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OP  even  of  both,  of  the  parties  that  it  was  entered  into  with- 
out any  real  consideration  and  from  morally  pure  or  justi- 
fiable motives,  means  would  be  found  to  uphold  it  in  every 
instance.  We  are  of  opinion  that,  when  such  an  agree- 
ment has  been  executed  deliberately  u-id  without  trick  or 
illusion  as  to  its  contents,  its  own  recitals  are  conclusive 
to  us  to  the  purpose  and  intent  of  the  parties  thereto.  As 
to  the  legal  effect  of  such  a  document  there  can  be  no 
doubt.  As  is  said  in  2  Bishop,  Marriage  and  Divorce, 
sec.  252 :  "However  just  a  cause  may  be,  if  parties  collude 
in  its  management,  so  that  in  real  fact  both  are  plaintiffs, 
while  by  the  record  the  one  appears  as  plaintiff  and  the 
other  as  defendant,  it  cannot  go  forward."  And  again  in 
sec.  697 :  "Any  agreement  between  the  parties  to  withhold 
facts  or  evidence  from  the  court,  or  to  influence  its  de- 
cision by  concealment  or  misrepresentation,  is,  as  collusion, 
void."  And  in  sec.  698:  "So  a  wife's  undertaking  to  ac- 
cept ?500  in  full  for  all  her  claims  as  wife  or  widow  in  her 
husband's  property,  coupled  with  her  promise  not  to  resist 
his  divorce  suit,  should  he  bring  one,  to  put  him  to  no  ad- 
ditional costs,  and  to  make  no  claim  for  alimony,  was  held 
to  be  a  mere  nugatory  attempt  to  defraud  the  court  in 
which  afterwards  he  should  bring  his  suit."  In  Adams  v. 
Adams y  supra,  the  supreme  court  of  Minnesota  say: 

"The  authorities  are  uniform  in  holding  that  any  con- 
tract between  the  parties,  having  for  its  object  the  disso- 
lution of  the  marriage  contract,  or  facilitating  that  result, 
such  as  an  agreement  by  the  defendant  in  a  pending  ac- 
tion for  divorce,  to  withdraw  his  or  her  opposition,  and  to 
make  no  defense,  is  void  as  contra  bonos  mores  J' 

The  defendant  observed  the  terms  of  his  contract.  He 
filed  no  answer  in  the  action  and  did  not  appear  therein 
as  a  witness.  The  only  evidence  in  behalf  of  the  plaintiff, 
except  with  respect  to  the  execution  of  the  agreement,  was 
the  testimony  of  the  plaintiff  herself.  Section  38,  ch.  25, 
Comp.  St.  1905,  enacts :  "No  decree  of  divorce  and  of  the 
nullity  of  a  marriage  shall  be  made  solely  on  the  declara- 
tions, confessions  or  admissions  of  the  parties,  but  the 
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court  shall  Ib  all  cases  require  other  satisfactory  evidence 
of  the  facts  alleged  in  the  bill  for  that  purpose."  In  view 
of  this  statute  and  of  the  collusive  agreement  to  suppress 
the  testimony  of  the  defendant,  the  correctness  of  the  judg- 
ment of  the  district  court  is  not  open  to  question,  and  w^ 
recommend  that  it  be  affirmed. 

Oldham  and  Epperson,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be 

Affirmed. 


Chicago,  Burlington  &  Quincy  Railroad  Company  v. 
Elizabeth  A.  Healy.* 

Filed  June  8,  1906.    No.  14,252. 

Election  of  Bemedies.  A  suit  by  an  administrator  of  a  deceased  em- 
ployee of  the  Chicago,  Burlington  ft  Quincy  Railroad  Company, 
who  was  a  member  of  the  relief  department  of  that  company^  to 
recoYer  damages,  under  the  statute,  for  wrongfully  or  negligently 
causing  the  death  of  such  employee,  is  a  bar  to  a  subsequent 
action  upon  the  membership  certificate  in  said  department,  when 
the  administrator  is  the  same  person  named  as  beneficiary  In  the 
contract 

Error  to  the  district  court  for  Lancaster  county:  Al- 
bert J.  CoRNisn,  Judge.    Reversed. 

J.  W.  Deweesey  W.  flf.  Marian  and  F.  E,  Bishop,  for 
plaintiff  in  error. 

T.  J.  Doyle,  contra,  . 

AMWy  C. 

This  is  an  action  upon  a  certificate  of  membership  issued 
to  one  Cornelius  R.  Healy  in  the  insurance  organization 
known  as  the  "Burlington  Relief  Department."    The  per- 

^Rehearing  allowed.    See  opinion,  p.  786,  post. 
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son  named  as  beneficiary  was  his  wife,  Elizabeth  A.  Healy, 
now  defendant  in  error  lierein.  Tie  lost  his  life  by  accident 
while  in  the  service  of  the  railro  id  company,  leaving  sur- 
viving him  four  minor  children  bedsides  IiIkS  widow,  the 
>plaintiff  below.  Hhe  was  appointed  administratrix,  and 
begun  and  ]>rosecut(Ml  an  action  against  the  company  to 
recover  damages,  under  the  statute,  for  the  alleged  wrong- 
ful or  n(\glig(^nt  causing  of  the  d(^•lth  of  the  insured.  From 
the  v(*rdict  and  judguuM^t^n  her  favor,  the  company  prose- 
cuted error  to  this  court,  and  secuK^l  a  reversal  on  the 
ground  that  the  (^vitlence  was  insufllicic^nt  to  uphold  the 
verdict.  5  Neb.  (ITuof.)  225.  AVlum  the  cause  was  re- 
umnded  to  the  district  court  she  voluntarily  dismissed  it 
without  pr(\judice  to  a  new  action,  and  began  the  present 
suit  in  which  she  recovered  a  judgnumt  sought  to  be  re- 
versed by  this  proceeding. 

The  contract  of  memb(^rship  between  the  deceased  and 
tlie  plaintiff  in  error  provides  that  all  rights  of  recovery 
tiiei-eunder  shall  be  forfeited  and  shall  c(^ase  and  determine 
'4f  any  suit  shall  be  brought  against  said  (railroad)  com- 
pany, or  any  other  c(>inp;niy  assoriate.l  tlierewith  as  afore- 
said, for  damages  arising  out  of  injury  or  death  occurring 
to  me/'  the  iusurcHl.  Tliere  can  be  no  doubt  that  the 
ju'e.-^ent  case  falls  within  the  letter  of  the  clause  just 
<]Uoted.  lUit  in  Chir(i(/o,  B,  d  Q.  R,  Co.  v,  Olsen,  70  Neb. 
559,  this  court,  in  discussing  a  contract  idcmtical  with  this, 
say  that  it  "provides  for  the  a])])licati()n  of  the  well-si^tthnl 
rules  of  laAv  in  rc^gard  to  el(-.-ti(m  of  remedies,"  and  counst^l 
for  the  defendant  in  error  lu^T'ein  coTitcmd  that  her  unsuc- 
cessful action  against  the  railroiul  company  was  not  an 
irrevocable  elcM-tion  Avitliin  the  uKaning  of  those  rules.  We 
doubt  if  the  language  just  quotcnl  was  inlcnuhMl  to  be  taken 
in  its  wholly  unqualified  sense.  It  was,  we  presume,  used 
with  reference  to  the  circumstances  then  under  discussion. 
In  that  case  the  ]>lainti!T  hnd,  after  his  injury,  acceptM 
relief  department  IxMU'fils,  nnd  it  was  held  that  by  so  doing 
he  had  made  an  iri*(^vocabl(^  election  which  barrc^d  him  of 
a  remedy  against  the  company  to  recover  danmges  for  a 
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negligent  injury ;  but  it  was  also  held  that  his  unsuccess- 
ful attempt  to  prosecute  the  action  thus  barred  did  not 
revoke  his  previous  election  to  avail  himself  of  his  remedy 
upon  his  contract,  or  deprive  him  of  the  benefits  accruing 
to  him  thereunder.  Or,  in  other  words,  as  the  fcourt  say, 
his  rights  under  the  contract  became,  upon  his  receiving 
benefits  thereunder,  "absolutely  fiixed,''  and  were  not  sub- 
ject to  subsequent  forfeiture  by  the  bringing  of  the  in- 
effectual action  in  tort.  There  is  no  doubt  in  our  minds  of 
the  soundness  of  this  view.  As  the  court  say,  the  opposite 
rule  would  be  "too  unconscionable  to  be  enforced  by  a  court 
of  justice. '*  The  applicability  of  this  rule  to  those  cases 
in  which  actions  are  brought  by  administrators,  under 
the  statute,  for  the  recovery  of  damages  for  wrongfully 
or  negligently  causing  the  death  of  the  deceased,  appears 
to  have  been  established  by  this  court  in  those  instances  in 
which  the  administrator  is  the  same  person  named  as  bene- 
ficiary in  the  contract  of  insurance.  Chicdgo,  B.  &  Q.  B. 
Co.  V.  Bigley,  1  Neb.  (Unof.)  225;  Walters  v.  Chicago,  B.  & 
Q.  U.  Co.,  74  Neb.  551. 

This  conclusion  is,  as  we  understand,  justified  solely 
upon  the  ground,  above  stated,  that  the  administrator  and 
beneficiary  are  the  same  person,  and  that  her  official  char- 
acter does  not  deprive  her  of  the  discretion,  reserved  in  the 
contract,  of  choosing  to  which  of  two  several  remedies  she 
will  resort  for  compensation  in  damages  for  the  act  com- 
plained of.  Or,  perhaps,  more  correctly  speaking,  the 
beneficiary,  upon  her  appointment  and  qualification  as 
administratrix,  succeeds  to  and  becomes  vested  with  the 
right  and  power  of  election  of  remedies  which  the  deceajsed 
would  have  enjoyed  had  he  survived  the  injury.  From 
this  premise  it  follows,  of  course,  that  if  she  does  not 
receive  or  accept  of  such  appointment  she  never  occupies  a 
position  in  which  her  rights  can  be  impaired  or  affected  by 
such  an  election  or  in  which  she  can  be  required  or  entitled 
to  make  one;  and,  conversely,  her  prosecution  of  the  con- 
tract obligation  of  the  company  to  herself  cannot  impair  or 
53 
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affect  the  right  of  the  administrator  to  prosecute  any  claim 
to  which  he  may  deem  himself  entitled  under  the  statute. 

We  conclude  therefore  that  the  case  is  substantially 
identical  in  principle  with  the  former  decisions  of  this 
court  above  cited,  and  recommend  that  the  judgment  of  the 
district  court  be  reversed  and  the  cause  remanded  for 
further  proceedings. 

Oldham  and  Eppebson,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded  for  further  pro- 
ceedings.. 

REVfiBSBD. 

The  following  opinion  on  rehearing  was  filed  April  4, 
1907.  Former  judgment  vacated  and  judgment  of  district 
court  affirmed: 

L  Contracts:  Remedies.  Under  a  contract  of  membership  in  the  relief 
department  of  the  Chicago,  Burlington  &  Quincy  Railroad  Com- 
pany, which  proTlded  that  the  receipt  of  benefits  by  the  bene- 
ficiary should  bar  all  actions  for  damages  arising  from  the  death 
of  the  member,  the  beneficiary,  after  receiving  the  benefit  pro- 
vided for  in  the  certificate  of  membership,  cannot  maintain  an 
action  to  recover  damage  for  herself  caused  by  such  death;  but 
the  receipt  of  such  benefit  will  not  bar  her  action  as  adminis- 
tratrix of  the  estate  of  the  deceased  for  the  benefit  of  her  minor 
children. 

2. :   Fobfeitubb:   Publio  Poucy.    The  provision  In  a  contract 

of  membership  in  the  relief  department  that,  "if  any  suit  at  law 
shall  be  brought  against  said  company  for  damages  arising  from 
or  growing  out  of  the  death  of  the  member,  the  benefit  other- 
wise payable  shall  thereby  be  forfeited.  Is  against  public  policy 
and  will  not  be  enforced. 

Sedgwick,  C.  J. 

The  qnestions  presented  on  this  motion  for  rehearing 
have  been  thoroughly  briefed  and  carefully  presented^  We 
have  reexamined  the  decisions  of  this  court  construing  con- 
tracts relating  to  membership  in  the  defendant's'  relief 
department.     In  the  former  opinion  in  this  case,  ante. 
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p.  783,  it  was  decided  that  the  commencement  of  an 
action  against  the  defendant  for  damages  by.  this  plaintiff 
as  administratrix  of  the  estate  of  her  husband  worked  a 
forfeiture  of  her  rights  as  beneficiary  in  the  certificate 
herein  sued  upon.  Questions  arising  upon  the  construc- 
tion of  these  contracts  have  been  before  this  court  in  sev- 
eral cases^  but  we  have  never  been  called  upon  to  adjudi- 
cate the  precise  question  involved  in  this  case,  unless  it  be 
in  Walters  v.  Chicago,  BdQ.R.  Co.,  74  Neb.  551.  In  that 
case  the  plaintiff  was  the  mother  of  the  deceased.  There 
were  no  widow  and  children.  The  plaintiff,  therefore, 
although  she  prosecuted  her  action  for  damages  as  admin- 
istratrix of  the  estate  of  the  deceased,  prosecuted  it  solely 
in  her  own  interest.  She  did  not  voluntarily  dismiss  her 
action,  but  after  final  judgment  had  been  rendered  against 
her  in  her  action  for  damages  she  attempted  to  recover  as 
beneficiary  of  the  relief  fund.  It  was  held  that  her  former 
action  was  a  bar  to  such  recovery.  In  the  opinion  in  that 
case  the  distinction  between  the  principles  there  involved  ^ 
and  ordinary  cases  of  election  of  remedy  was  pointed  out 
and  clearly  stated.  The  sense  in  which  the  doctrine  of 
election  of  remedies  was  applicable  in  Chicago,  B.  &  Q.  B. 
Co.  V.  Bigley,  1  Neb,  (Unof.)  225,  and  Chicago,  B.  &  Q.  R. 
Co:  V.  Olsen,  70  Neb.  559,  was  also  correctly  stated.  In 
those  cases  it  was  held  that,  when  the  beneficiary  elected 
to  take  the  benefits  under  the  relief  certificate,  and  actually 
received  a  i)art  of  the  amount  due  under  the  beneficiary 
certificate,  a  subsequent  ineffectual  attempt  to  recover 
damages  arising  out  of  the  negligence  of  the  company 
would  not  prevent  the  collection  of  the  remainder  of  the 
benefits  under  the  certificate.  It  has  been  several  times 
held  by  this  court  that  one  who  has  received  benefits  from 
the  relief  departments  under  his  relief  certificate  cannot 
himself  maintain  an  action  for  damages  for  the  negligence 
of  the  company  in  causing  the  same  injury  which  was  the 
basis  of  his  claim  for  benefits.  Clinton  v.  Chicago,  B.  d 
Q.  B.  Co.,  60  Neb.  692;  Chicago,  B.  d  Q.  B.  Co.  v.  Bell, 
44  Neb.  44;  Chicago,  B  dQ.R.  Co.  v.  Curtis,  61  Neb.  442. 
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This  was  the  situation  in  the  Ohen  case:  When  the  defend- 
ant was  sued  for  damages  caused  by  its  negligence,  it 
answered  that  the  plaintiff  had  elected  to  claim  under  his 
benefit  certificate  and  had  received  a  part  of  the  benefits  to 
which  he  was  entitled,  and  so  defeated  his  action  for 
damages.  After  having  defeated  his  action  for  damages 
upon  that  ground,  it  was  not  allowed  to  deny  its  liability 
under  the  benefit  certificate. 

In  the  case  at  bar  the  plaintiff  as  administratrix  of  the 
estate  of  the  deceased  represented  her  several  minor  chil- 
dren as  well  as  herself.  Her  husband  was  killed  while  in 
the  employ  of  the  defendant  company.  She  had  good  reason 
to  believe,  and  she  testified  she  did  believe,  that  his  death 
was  caused  by  the  negligence  of  the  defendant.  If  it  was 
so  caused,  it  was  her  duty  as  administratrix  to  recover 
damages  from  the  defendant  in  behalf  of  her  minor  chil- 
dren. This  duty  she  attempted  to  perform.  In  an  early 
case  in  this  court  it  was  determined  that  the  widow,  by 
accepting  benefits  from  the  relief  department  under  a  con- 
tract like  the  one  in  question,  settled  and  barred  her  claim 
against  the  company  for  damages,  but  it  was  also  held 
that  such  action  on  her  part  would  not  defeat  the  rights  of 
her  minor  children.  After  having  received  benefits  herself 
from  the  relief  department,  she  might  as  administratrix 
prosecute  an  action  for  damages  against  the  company  in 
behalf  of  her  minor  children.  Chicago^  B.  &  Q,  R,  Co,  v. 
Wymore,  40  Neb.  645.  Speaking  of  that  case,  this  court  in 
Chicago,  B.  &  Q.  R,  Co.  v.  Bell,  44  Neb.  44,  said:  "In  that 
case  Wymore  was  a  member  of  the  relief  department,  and 
was  killed  through  the  negligence  of  the  railroad  company. 
After  his  death  his  widow  accepted  from  the  funds  of  the 
relief  department  the  death  benefit  to  which  she  was 
entitled  by  virtue  of  being  Wymore's  widow  and  his 
membership  in  the  relief  department.  She  then  brought  a 
suit  as  administratrix  against  the  railroad  company  for 
damages  for  negligently  killing  her  husband.  This  suit 
was  brought  under  chapter  21  of  the  Compiled  Statutes, 
1893;  and  we  held  that  the  right  of  action  conferred  bj 
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the  statute  was  for  the  benefit  of  the  widow  and  next  of  kin 
of  the  deceased  who  had  lost  his  life  through  the  negligence 
of  the  railroad  company,  and  that  the  acceptance  by  the 
widow  of  the  death  benefit  from  the  funds  of  the  relief 
department  was  a  release  and  discharge  of  her  cause  of 
action  against  the  railroad  company  given  by  that  statute 
for  her  own  benefit;  but  that  neither  Wymore's  member- 
ship in  the  relief  department,  nor  his  contract  with  it,  nor 
the  acceptance  of  the  death  benefit  by  the  widow,  operated 
to  bar  or  release  her  cause  of  action  as  administratrix 
against  the  railroad  company  in  favor  of  Wymore's  chil- 
dren.   We  adhere  to  that  case/' 

In  actions  of  this  kind  there  is  especial  reason  for 
adhering  to  the  earlier  decisions  of  the  court.  Contracts 
of  employment  and  of  membership  in  the  relief  department 
are  being  continually  made,  and  it  is  of  highest  importance 
that  the  contracting  parties  shall  so  far  as  possible  under- 
stand their  respective  rights  and  duties  when  entering 
upon  such  contracts.  If  the  two  cases  last  referred  to  are 
to  be  regarded  bs  a  correct  exposition  of  the  law,  we  sup- 
pose that  from  the  language  quoted  it  would  follow  that, 
if  this  plaintiff  had  prosecuted  her  action  as  administra- 
trix for  the  benefit  of  the  children  alone,  such  action  would 
not  have  been  a  bar  to  her  claim  upon  the  relief  fund.  She, 
however,  made  no  such  distinction  in  the  action  which  she 
brought  She  sought  to  recover  damages  for  herself  as 
well  as  for  her  children.  If  therefore  she  had  collected 
and  received  such  damages  in  that  action  it  would,  we 
suppose,  under  the  principles  announced  in  the  cases 
referred  to,  have  barred  all  her  claims  against  the  relief 
fund.  She  began  her  action  for  damages  and  recovered  a 
substantial  verdict  against  the  defendant  in  the  trial 
court  The  judgment  of  the  trial  court  was  reversed  ui)on 
proceedings  in  error  in  this  court  upon  the  ground  that  the 
evidence  showed  contributory  negligence  on  the  part  of  the 
deceased.  The  evidence  showing  such  contributory  negli- 
gence was  the  testimony  of  one  of  the  employees  of  the 
defendant,  w^o  testified  that  the  deceased  was  warned  of 
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peculiar  dangers  which  he  was  incurring  and  was  told  to 
take  precautions,  which  he  failed  to  do,  and  knowledge  of 
these  facts  was  wholly  in  the  possession  of  the  defendant's 
agents.  The  plaintiff  makes  it  appear  that  she  could  not 
and  did  not  forsee  that  she  would  be  confronted  with  such 
evidence,  and  that  when  she  commenced  her  action  for 
damages  all  the  circumstances  were  such  as  to  not  only 
warrant  her  in  bringing  such  action,. but  to  make  it  her 
duty  as  administratrix  so  to  do. 

When  the  judgment  for  damages  had  been  reversed  by 
this  court,  the  plaintiff  at  once  dismissed  her  case  without 
prejudice,  and  brought  this  action  to  recover  under  the 
benefit  certificate.  The  question  presented  is  whether  the 
terms  of  the  benefit  certificate  and  the  rules  of  the  com- 
pany, which  were  made  a  part  of  the  contract,  will  under 
these  circumstances  prevent  her  recovery  from  the  relief 
fund.  That  part  of  the  contract  relied  upon  for  this  pup- 
pose  is  in  these  words:  "If  any  suit  shall  be  brought 
against  said  company,  or  any  other  company  associated 
therewith  as  aforesaid,  for  damages  arising  from  or  grow- 
ing out  of  injury  or  death  occurring  to  me,  the  benefits 
otherwise  payable,  and  all  obligations  of  said  relief  depart- 
ment and  of  said  company  created  by  my  membership  in 
said  relief  fund,  shall  thereupon  be  forfeited  without  any 
declaration  or  other  act  by  said  relief  department  or  said 
company."  It  is  contended  that  the  constiTuction  of  this 
language  is  that,  if  any  suit  for  damages  is  brought  by  any 
party,  the  benefits  payable  to  the  beneficiary  in  the  relief 
department  are  forfeited,  whether  such  beneficiary  partici- 
pates in  the  action  for  damages  op  not;  but  this  is  not  the 
meaning  of  the  language  used.  The  provision  is  that  the 
person  who  brings  the  suit  for  damages  against  the  com- 
pany shall  forfeit  the  right  to  the  relief  fund.  Can  the 
forfeiture  provided  for  in  this  contract  be  enforced?  The 
benefit  provided  for  in  the  relief  certificate  did  not  depend 
upon  the  negligence  of  the  company  in  causing  the  acci- 
dent, nor  upon  the  question  of  contributory  negligence  of 
the  deceased.    Even  his  gross  n^ligence  or  his  criminal 
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conduct  contributing  to  his  death  would  not  defeat  the 
right  of  his  widow  to  particpate  in  this  fund.  The  amount 
to  which  she  is  entitled  is  fixed  by  the  contract.  It  became 
due  her  upon  the  death  of  her  husband.  It  partakes  of  the 
nature  of  life  insurance.  It  is  not  measured  by  the  amount 
of  her  loss.  The  jury  estimated  the  damages  to  which  she 
was  entitled  as  administratrix  at  (3,500.  When  she  began 
her  action  for  damages  she  had  reason  to  suppose  that  she 
ought  to  recover  at  least  that  amount  from  the  def enda^t. 
She  knew  that  she  could  obtain  (500  from  the  relief  fund 
without  trouble.  By  the  death  of  her  husband  she  was 
confronted  by  the  alternative  to  either  waive  her  right  to 
damages  and  her  right  to  enforce  that  claim  in  the  courts, 
or  to  forfeit  the  J500  which  was  hers  and  could  be  had  for 
the  asking.  Her  testimony  shows  that  she  realized  the 
situation.  Upon  the  advice  of  friends  and  her  counsel  she 
concluded  that  it  was  her  duty  to  enforce  her  claim  for 
damages.  There  can  be  no  doubt  that  this  was  good  advice 
as  the  claim  then  appeared.  She  attempted  to  enforce  that 
claim,  and,  as  soon  as  she  ascertained  that  the  facts  were 
such  that  she  could  not  enforce  it,  she  dismissed  her  action 
and  asked  for  her  relief  benefit.  She  is  told  that  she  has 
forfeited  the  |500.  The  contract  itself  calls  this  a  for- 
feiture and  there  is  no  doubt  that  it  is  correctly  named. 
The  deceased  during  his  lifetime  paid  for  this  benefit  out 
of  his  earnings.  It  is  therefore  as  though  he  had  deposited 
f500  with  the  company  upon  the  contract  and  agreement 
that  he  should  go  into  the  employment  of  the  company, 
and  that  upon  his  death  the  (500  should  be  paid  to  his 
widow,  with  the  further  provision  that,  if  the  widow  should 
sue  the  company  for  damages  upon  an  allegation  of  negli- 
gence in  causing  his  death,  the  |500  should  be  forfeited. 
She  has  a  constitutional  right  that  the  courts  shall  be 
open  to  her  to  redress  the  grievance  of  negligently  killing 
her  husband  and  to  litigate  her  claims  predicated  upon 
such  n^ligence;  but  if  she  exercises  that  right  she  must 
under  this  contract  suffer  a  forfeiture  for  so  doing.  If  the 
company  required  its  employees  to  deposit  mon^  with  the 
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company  upon  contract  that,  if  such  employee  should 
afterwards  be  injured  in  the  service  of  the  company,  and 
should  bring  an  action  for  damages  predicated  upon  the 
negligence  of  the  company,  the  money  so  deposited  should 
be  forfeited,  would  such  a  contract  be  enforced?  Can  a 
party  contract  beforehand  under  penalty  and  forfeiture 
that  he  will  not  litigate  a  claim  that  may  thereafter  arise? 
The  policy  of  our  law  is  to  furnish  every  citizen  with 
speedy  redress  for  any  injury  that  he  may  recefve  in  person 
or  property,  and  a  contract  which  essentially  imposes  a 
penalty  upon  seeking  such  redress  is  contrary  to  that 
policy.  The  decision  in  Walters  v,  Chicago^  B,  &  Q,  R.  Co., 
supra,  so  far  as  it  conflicts  with  the  views  herein  expressed^ 
is  wrong  and  is  overruled. 

The  former  judgment  entered  in  this  cause  is  vacated 
and  the  judgment  of  the  district  court  is  affirmed. 


JUDGMBNT  AOCORDINGLY. 


BuTH  Brown  et  al.  v.  Chicago,  Rock  Island  &  Paofic 
Railway  Company. 

FmsD  June  8,  1906.    No.  14,289. 

Principal  and  Buretj:  Dischaboe.  If  a  creditor  to  whom  two  per- 
sons are  obligated,  one  as  principal  and  the  other  as  surety,  re- 
lease the  former  he  also  discharges  the  latter,  and  the  same 
principle  is  applicable  when  the  person  released  is,  as  to  the 
creditor,  a  surety  only,  if  he  is  known  to  be  ultimately  liable  to 
the  party  not  formally  discharged.  The  creditor  cannot  inten- 
tionally deprive  his  debtor  of  his  indemnity,  and  stiU  hold  him 
to  his  obligation. 

Error  to  the  district  conrt  for  Lancaster  county:  Lin- 
coln Frost,  Judge.    Affirmed. 

Benjamin  F.  Johnson,  for  plaintiff  in  error. 

BilUngsley  d  Greene,  contra. 
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Ames,  C. 

This  case  is  now  for  a  fifth  time  before  this  court,  and 
for  a  history  of  it  and  of  the  circumstances  out  of  which 
it  arose  reference  is  made  to  former  opinions  of  the  court 
in  64  Neb.  62,  and  70  Neb.  696.     In  the  last  of  these 
opinions  it  was  held  that  the  amended  answer  and  supple- 
mental answer  of  the  railway  company  stated  facts  con- 
stituting a  defense,  especially  the  latter  which  pleaded  a 
settlement,  accord  and  satisfaction  between  the  plaintiffs 
and  one  of  the  sureties  of  the  defaulting  county  judge.    A 
judgment  for  the  plaintiffs  upon  a  directed  verdict,  was 
accordingly  reversed  and  the  cause  remanded  for  a  new 
trial.    When  the  cause  was  reached  in  the  district  court, 
the  plaintiffs  withdrew  their  replies  and  demurred  gen- 
erally to  the  amended  and  supplemental  answers,  with  the 
inevitable  result  that  the  demurrer  was  overruled  and  a 
judgment  was  rendered  for  the  defendant.     Prom  that 
judgment  this  proceeding  in  error  is  prosecuted,  which 
presents  the  identical  controversy  argued  and  decided  in 
Chicago,  R.  I.  &  P.  B.  Co,  v.  Brown,  70  Neb.  696.    We  are 
entirely  satisfied  with  the  opinion  of  Mr.  Commissioner 
Albert^  filed  at  the  last  hearing,  which  has  become  the 
'law  of  the  case,'^  and  to  which  we  refer  in  preference  to 
repeating  it  here.    We  will,  however,  note  what  appears  to 
us  to  be  an  additional  reason  for  the  decision  then  made. 
As  between  the  railway  company  and  the  county  judge 
and  his  sureties,  the  latter  were,  under  the  circumstances 
of  this  case,  the  principal  debtors.     That  is  to  say:     If 
before,  or  in  the  absence  of,  the  settlement  the  plaintiffs 
had  recovered  any  sum  from  the  company  it  would  have 
been  entitled  to  indemnification  at  the  hands  of  the  ofKcer 
and  his  sureties,  and  it  follows  as  a  matter  of  course  that 
a  settlement  with  and  discharge  of  the  latter  by  the 
plaintiffs  released  also  the  party  for  whom  they  were 
sponsors;  for  it  cannot  be  doubted  that  if  a  creditor  to 
whom  two  persons  are  obligated,  one  as  principal  and  the 
ether  as  surety,  releases  the  former  he  also  discharges  the 
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latter,  and  we  think  there  is  no  difference  in  principle  if 
the  person  released  is,  as  to  the  creditor,  a  surety  only, 
if  he  is  known  to  be  ultimately  liable  to  the  party  not 
formally  discharged.  The  creditor  cannot  intentionally 
deprive  his  debtor  of  his  indemnity,  and  still  hold  him  to 
his  obligation. 

We  recommend  that  the  judgment  of  the  district  court 
be  affirmed. 

Oldham  and  Epperson,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be 

Affirmed. 


John  Emlby,  Administrator,  appellee,  v.  CrnzENs 
State  Bank  of  Stanton,  appellant. 

Filed  Jxjint  B,  1906.    No.  14,871. 

1.  Trial:  Reply.    A  trial  judge  does  not  commit  prejudicial  error  by 

refusing  to  strike  from  a  reply  allegations  of  new  matter  already 
embraced  in  the  issues  raised  by  the  petition  and  answer,  and 
therefore  admissible  in*  evidence  without  further  pleading. 

2.  Issues :  Vebdict:  Indescnitt.    Where  the  issue  is  as  to  whether  a 

certificate  of  deposit  was  issued  against  a  deposit  in  a  bank,  and 
the  general  verdict  is  for  the  plaintiff,  based  upon  his  denial  that 
such  instrument  ever  existed,  the  court  need  not  require  in- 
demnity against  such  alleged  outstanding  instrument 

3.  A  cross-examination  should  be  confined  to  the  subject  matter  of 

the  examination  in  chief. 

Appeal  from  the  district  court  for  Stanton  county: 
Guy  T..  Graves,  Judge.    Affirmed. 

G.  A.  Eherly,  for  appellant. 

A.  R.  Oleson,  John  A.  Ehrhardt,  W.  W.  Young,  W.  P. 
Cowan  and  A.  A.  Kearney,  contra. 
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This  case  was  formerly  before  this  court  and  decided  by 
an  opinion  prepared  by  Mr.  Commissioner  Oldham^  Sharp 
V.  Citizens  Bank  of  Stanton,  70  Neb.  758.  Reference  is 
made  to  that  opinion  for  a  recital  of  such -of  the  facts  aJ3 
are  not  stated  below.  After  the  cause  had  been  remanded, 
Emley,  the  administrator  of  the  estate  of  William  T. 
Sharp,  deceased,  was  permitted  to  intervene,  such  inter- 
vention being  treated  substantially  as  a  substitution  of  the 
administrator  for  all  the  former  plaintiffs,  and  the  litiga- 
tion thereafter  proceeded  as  an  action  between  him  and  the 
bank  alone.  In  his  petition  he  sought  to  recover  as  upon  a 
demand  arising  upon  open,  check  or  deposit  account  and 
claimed  interest  from  the  alleged  date  of  the  deposit,  or 
February  6, 1888,  alleging  that  the  fact  of  the  deposit  and 
indebtedness  had  been  fraudulently  concealed  by  the  bank 
and  its  officers,  and  that  the  same  did  not  come  to  his 
knowledge  until  within  a  year  prior  to  the  filing  of  his 
petition,  and  that  if  any  certificate  of  deposit  or  other 
evidence  of  it  had  been  ever  executed  or  issued  it  had  been 
lost  or  destroyed,  but  that  in  truth  and  in  fact  none  such 
had  ever  been  made  or  issuied.  Before  answering,  the 
defendant,  for  no  very  well-defined  reason,  moved  the  court 
for  an  order  requiring  the  plaintiff  to  separately  state  and 
number  causes  of  action  in  his  petition,  but  there  being  but 
one  cause  alleged,  the  motion  was  overruled,  and  the 
defendants  filed  an  offer  to  confess  judgment  for  the  prin- 
cipal of  the  sum  sued  for,  viz.,  (938.10,  together  with  7 
per  cent,  interest  thereon  from  June  1,  1904,  and  costs  of 
suit  The  offer  was  declined.  The  answer,  besides  a  qual- 
ified general  denial,  pleads  affirmatively  that  at  the  time 
the  deposit  of  money  was  alleged  to  have  been  made  the 
Citizens  Bank  of  Stanton  was  a  private  institution,  owned 
by  Frank  P.  Hanlon  and  John  Eberly,  as  partners,  and 
that  the  books  of  said  partnership  showed  that  a  certificate 
of  deposit  was  issued  therefor  to  the  deceased,  William  T. 
Sharp,  which  was  negotiable  in  fonui  and  payable  upon 
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demand  and  its  return,  but  that  such  demand  and  return 
had  not  been  made.  It  was  further  alleged  that  the  defend- 
ant bank  was  an  Incorporation  which  had  become  such  in 
May,  1890,  and  that  after  its  incorporation  it  was  informed 
by  the  said  Sharp  that  no  such  deposit  had  ever  been  made, 
and  that  the  defendant  had  since  relied  upon  said  state- 
ment, believing  it  to  be  true.  They  demanded  therefore 
that  a  recovery,  if  any,  should  be  conditioned  upon  the 
execution  by  the  plaintiff,  with  surety,  of  a*  good  and 
sufficient  bond  of  indemnity  against  said  outstanding  cer- 
tificate of  deposit,  if  there-was  one.  The  answer  concluded 
with  a  plea  of  the  statute  of  limitations.  A  reply  was  filed, 
denying  new  matter,  and  alleging  that  the  incorporated 
bank  was  a  successor  both  ostensibly  and  in  fact  to  the 
name,  business,  assets  and  liabilities  of  the  private  institu- 
tion. It  is  assigned  for  error  that  the  court  erred  in 
refusing  to  strike  out  this  allegation,  but  it  is  implied  by 
the  language  of  the  answer  also,  and  evidence  in  support  of 
it  would  have  been  admissible  in  its  absence,  so  that,  if 
there  was  error,  it  was  without  prejudice.  There  was  a 
trial,  verdict  and  judgment  for  the  plaintiff  for  the  amount 
prayed  for,  and  defendant  appeals  to  this  court ' 

There  is  no  complaint  as  to  instructions,  and  but  little 
opportunity  to  err  with  respect  to  them.  The  litigation 
involved  issues  of  fact  only,  which  appear  to  have  been 
fairly  tried  and  submitted  to  the  jury,  and  we  know  no 
reason  why  their  verdict  should  be  disturbed.  The  ques- 
tion whether  a  certificate  of  deposit  had  been  issued 
against  which  the  defendant  is  entitled  to  be  indemnified  is, 
if  an  issue  at  all,  one  of  fact  which  was  disposed  of  with  the 
rest;  there  was  no  separate  or  special  finding  of  it  made  or 
demanded,  and  no  bond  of  indemnity  was  therefore 
requisite.  We  are  also  of  opinion  that  the  defendant  is 
estopped  with  respect  to  it  by  their  present  and  former 
pleadings. 

The  cashier  of  the  defendant  was  examined  as  a  witness 
by  the  plaintiff  concerning  his  knowledge  of  entries  upon 
the  books  of  the  bank  for  the  purpose  of  proving  the  alleged 
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fact  of  concealment,  and  certain  letters  written  by  him 
to  the  widow  of  the  deceased  were  admitted  for  the  same 
purpose,  and  counsel  complain  because  the  defendant  was 
not  permitted  to  cross-examine  concerning  certain  alleged 
conversations  between  tiie  witness  and  the  deceased  with 
reference  to  these  entries  and  to  matters  mentioned  in  the 
letters.  But  it  was  the  existence  of  the  entries  and  the 
witness'  knowledge  of  their  existence,  and  not  the  reason 
or  occasion  of  their  having  been  made,  that  was  the  subject 
of  the  examination  in  chief,  and  the  matter  sought  to  be 
drawn  oiit  was  not  a  proper  subject  of  cross-examination. 
In  other  words,  the  object  and  effect  of  the  examination  in 
chief  was  not  to  prove  by  the  witness  any  transaction 
between  him  and  the  deceased,  but  to  prove  that  he  had 
known  of  the  existence  of  certain  alleged  evidence  of  such 
a  transaction,  and  he  was  not  called  upon  to  tell  what 
that  transaction  was  or  whether  the  supposed  evidence 
thereof  was  true  or  false.  If  the  deceased  had  been  alive, 
and  plaintiff  in  the  action,  the  attempted  cross-examina- 
tion would  have  been  equally  objectionable,  and,  hence,  a 
construction  of  section  329  of  the  code,  which  is  urged 
upon  our  attention,  is  not  called  for. 

We  recommend  that  the  judgment  of  the  district  court 
be  affirmed. 

Oldham  and  Epperson,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  is 

Affirmed. 


Michael  Cizek  v.  Anna  Cizek. 

Fujed  June  8,  1906.    No.  14,172. 

t  Divorce:  Alimony:  JuBiSDionoir.  Jurisdiction  relative  to  divorce 
and  alimony  is  given  by  statute*  and  every  power  exercised  by 
the  court  with  reference  thereto  must  look  for  Its  source  in  the 
statute,  or  it  does  not  exist  Cizek  v.  Cizek,  69  Neb.  800,  followed 
and  approved* 
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2.  Alimony:  PowxB  or  Oauxr.  TJncler  section  27,  ch.  26,  Comp.  St. 
1905,  the  district  conrt  has  a  continuing  power,  after  a  decree 
of  divorce  and  alimony  has  been  granted,  to  review  and  revise 
the  provisions  for  alimony  at  its  subsequent  terms  on  petition  of 
either  of  the  parties. 


S. :  .    If  the  decree  of  the  trial  court  awarding  alimony 

in  a  divorce  proceeding  is  void  for  want  of  jurisdiction,  the  court 
may  at  a  subsequent  term  award  suitable  alimony  upon  applica- 
tion and  a  sufficient  showing. 

Ebror  to  the  district  court  for  Lancastar  county: 
Albert  J.  Cornish,  Judge.    Affirmed. 

Talbot  d  Allen  and  Hainer  &  Smith,  for  plaintiff  in 
error^ 

J.  E.  Philpotty  contra. 

Oldham,  C. 

This  is  an  action  by  supplemental  petition  to  review, 
revise  and  amend  a  former  decree  attempting  to  award 
Anna  Cizek  alimony  in  a  divorce  proceeding,  originally 
instituted  by  Michael  Cizek  against  her  in  the  district 
court  for  Lancaster  county,  Nebraska,  The  facts  under- 
lying the  controversy  are  that  in  March,  1902,  Michael 
Cizek  brought  an  action  for  divorce  against  his  wife,  Anna 
Cizek,  and  in  his  petition  alleged  that  he  was  the  owner  in 
fee  of  certain  lots  situated  in  Lincoln,  Nebraska,  and  txMt- 
ther  alleged  that  it  was  his  wish  that  his  wife,  Anna  Cizek, 
should  be  allowed  a  reasonable  sum  for  alimony.  Anna 
Cizek,  the  wife  and  present  plaintiff,  filed  an  answer  and 
cross-petition  in  which  she  also  asked  for  alimony.  A 
decree  of  divorce  was  granted  on  the  cross-petition  of  the 
wife,  and,  in  lieu  of  all  other  orders  of  alimony,  the  court 
attempted  to  decree  a  conveyance  of  the  lands  owned  by 
the  husband  to  the  wife,  with  a  provision  that  when  the 
lands  were  so  conveyed  the  wife  should  execute  a  mortgage 
for  $250  on  the  lands  in  favor  of  the  husband,  payable  six 
months  after  date  and  bearing  interest  at  the  rate  of  6  per 
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cent.  This  decree  was  not  appealed  from  by  either  of 
the  parties,  but  the  husband,  Michael  Cizek,  refused  to 
comply  with  the  decree,  and  the  wife  attempted  to  enforce 
it  by  a  suit  for  the  i>ossession  of  the  land,  and  succeeded 
so  far  as  the  judgment  of  the  district  court  was  concerned. 
But  on  a  review  of  the  judgment  by  this  court,  in  Cizek  i\ 
Cizek,  69  Neb.  800,  it  was  held  that  the  decree  of  the  court, 
in  so  far  aa  it  attempts  to  award  the  real  estate  of  the 
husband  to  the  wife  as  alimony,  was  void  and  subject  to 
collateral  attack.  After  the  rendition  of  this  opinion, 
and  more  than  a  year  after  the  first  judgment,  plaintiflF, 
Anna  Cizek,  instituted  this  suit,  in  which  she  alleges  all 
the  proceedings  heretofore  had  in  the  case,  and  prays  the 
conrt  to  so  alter,  amend  and  correct  its  former  decree  as 
to  grant  her  a  reasonable  allowance  for  support  and  ali- 
mony. Defendant,  Michael  Cizek,  answered  plaintiff^s 
petition  by  admitting  the  former  decree  of  divorce,  and 
pleading  the  former  judgment  as  a  bar  to  any  subsequent 
suit  by  the  wife  for  alimony.  On  issues  thus  joined,  there 
was  a  trial  to  the  court  and  a  judgment  for  the  plaintiff 
for  $375  alimony  in  gross.  To  reverse  this  judgment 
defendant,  Michael  Cizek,  brings  error  to  this  court. 

The  contention  of  the  defendant  is  that,  as  the  judgment 
of  the  district  court,  which  attempted  to  award  alimony  in 
the  original  suit,  was  not  appealed  from  by  either  of  the 
-  parties,  it  is  a  final  and  binding  judgment,  which,  although 
erroneous,  could  at  most  only  be  reviewed,  after  the  term  . 
in  which  it  was  rendered,  under  the  provisions  of  section 
318  of  the  code,  and  that  to  entitle  plaintiff  to  a  new  trial 
under  this  provision  of  the  code  the  action  should  have 
been  instituted  within  one  year  from  the  date  of  the  judg- 
ment If  plaintiff ^s  right  of  review  depends  on  section 
318  of  the  code,  there  can  be  no  doubt  that  the  defendant's 
position  is  well  taken;- but,  as  said  by  this  court  at  the 
former  hearing  of  this  case:  "Jurisdiction  relative  to 
divorce  and  alimony  is  given  by  statute,  and  every  power 
exercised  by  the  court  with  reference  thereto  must  look 
for  its  source  in  the  statute,  or  it  does  not  exist.*'    The 
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sections  of  the  statute  providing  for  divorce  and  alimony 
are  contained  in  chapter  25,  Comp.  St.  1905,  and  section  27 
of  this  chapter  is  as  follows :  "After  a  decree  for  alimony 
or  other  allowance  for  the  wife  and  children,  or  either  of 
them,  and  also  after  a  decree  for  the  appointment  of  trus- 
tees to  receive  and  hold  any  property  for  the  use  of  the  wife 
or  children,  as  before  provided,  the  court  may,  from  time 
to  time,  on  the  petition  of  either  of  the  parties,  revise  and 
alter  such  decree  respecting  the  amount  of  such  alimony 
or  allowance,  or  the  payment  thereof,  and  also  respecting 
the  appropriation  and  payment  of  the  principal  and  income 
of  the  property  so  held  in  trust,  and  may  make  any  decree 
respecting  any  of  the  said  matters  which  such  court  might 
have  made  in  the  original  suit/'  This  section  of  the  statute 
has  been  interpreted  by  this  court  in  Ellis  v.  Ellis,  13  Neb. 
91,  a  case  in  which  the  wife  had  been  awarded  the  lands 
of  the  husband  as  alimony  in  a  divorce  proceeding,  and, 
after  the  adjournment  of  the  term  of  court  at  which  the 
decree  of  divorce  had  been  granted,  the  wife  by  a  supple- 
mental petition  asked  to  have  the  former  decree  amended 
and  revised.  In  considering  the  question,  Cobb,  J,,  speak- 
ing for  the  court,  said : 

"In  decreeing  the  conveyance  of  the  land,  the  court 
exceeded  its  powers  under  the  statute:  yet,  had  the'  de- 
fendant seen  fit  to  make  the  conveyance  according  to  the 
decree,  it  would  have  been  a  full  discharge  thereof.  He 
not  having  done  so,  it  was  within  the  power  of  the  court, 
upon  proper  notice,  to  revise  and  alter  such  decree  in  re- 
spect to  the  payment  of  such  alimony  or  allowance,  this 
supplemental  or  revised  decree  being  one  which  'such 
court  might  have  made  in  the  original  suit' " 

In  the  recent  case  of  Chamber^  v.  Chambers,  75  Neb. 
850,  the  construction  of  the  statute  in  question  was  con- 
sidered, and  some  of  the  authorities  reviewed  and  the  con- 
clusion was  reached  that  an  application  for  permanent 
alimony  or  for  a  modification  of  a  decree  for  alimony  at  a 
subsequent  term  must  be  based  upon  facts  which  did  not 
exist  when  the  decree  was  entered,  or  show  a  sufficient 
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reason  why  the  issues  tendered  by  the  application  were  not 
litigated  and  determined  in  the  original  suit 

In  the  case  at  bar  a  good  and  sufficient  reason  is  shown 
why  the  former  decree  for  alimony  should  be  modified. 
The  condition  is  similar  to  that  involved  in  Ellis  v.  Ellis, 
supra,  with  the  additional  circumstance  that  in  this  case 
the  defendant  challenged  the  jurisdiction  of  the  court  to 
award  the  alimony  allowed  in  the  original  decree,  and  was 
successful  in  that  challenge.  Having  demonstrated  that 
the  attempted  adjudication  of  the  court  upon  the  question 
of  alimony  was  nugatory  and  of  no  effect,  he  cannot  now 
be  heard  to  urge  it  as  a  final  adjudication  of  the  matter. 
This  brings  the  case  precisely  within  the  rule  announced 
in  Chambers  v.  Chambers,  supra,  in  that  a  sufficient  reason 
is  shown  why  the  issues  tendered  by  the  application  in  the 
original  suit  were  not  litigated  and  determined. 

The  judgment  of  the  district  court  is  therefore  right, 
and  we.recommend  that  it  be  affirmed.. 

*  By  the  Court:   For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

AFFIBM£D. 


Bybon  Beobd  Company,  appellee,  v.  Ebnest  Elabunde 
ET  AL.,  appellees;  Maby  Mangold,  appellant. 

FnjBD  JuNB  8,  1907.    No.  14,376. 

1.  Vendor  and  Purchaaer:    Qurrcuknff.     A  purchaser  of  real  estate, 

who  takes  by  quitclaim  deed,  takes  subject  to  all  existing  equi- 
ties against  the  grantor. 

2.  Wills:  Probate.    The  county  court  has  original  jurisdiction  in  the 

probate  of  a  will,  and  its  order  admitting  a  will  to  probate  is  con- 
clusive, unless  by  a  direct  proceeding,  by  appeal,  or  otherwise,  it 
is  reversed.  Loosemore  v.  Smith,  12  Neb.  343,  followed  and  ap- 
proved. 

8.  Trusts:  Poweb  to  Mobtoags.    Where  a  trust  is  created  for  the  sup- 
port and  maintenance  of  the  beneficiary,  neither  the  trustee  nor 
54 
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the  beoeficiary  has  the  power  to  assign  or  mortgage  the  trust 
estate,  without  such  power  Is  expressly  conferred  in  the  Instru- 
ment creating  the  trust. 

Appeal  from  the  district  court  for  Douglas  county: 
Abraham  L.  Sutton,  Judge.    Affirmed, 

J,  J.  O'Connor y  for  appellant 

Dexter  L.  Thomas,  Hall  &  Stout,  Paul  L.  Martin  and 
Morning  &  Berge,  contra, 

Oldham,  C. 

On  November  3,  1888,  Ernest  Klabunde  and  his  wife, 
Wilhelmina  Klabunde,  purchased  an  eighty-acre  tract  of 
land  in  Douglas  county,  Nebraska,  from  the  Byron  Reed 
Company,  plaintiff  in  this  action,  and  on  lilarch  16,  1891, 
tliey  bought  an  adjoining  sixty-acre  tract  from  the  same 
company.  The  title  to  the  lands  was  taken  in  the  name  of 
Wilhelmina  Klabunde,  and  the  lands  were  occupied  as  a 
homestead  by  Ernest  Klabunde  and  wife.  As  part  of  the 
purchase  price  of  these  tracts  of  land,  three  mortgages 
were  executed  to  the  Byron  Reed  Company  for  the  respect- 
ive sums  of  Jl,350,  J750  and  J550.  While  these  mort- 
gages were  unpaid,  Wilhelmina  Klabunde  departed  this 
life  on  the  11th  day  of  February,  1894.  After  her  death 
a  paper,  purporting  to  be  the  last  will  of  the  deceased,  duly 
attested  and  witnessed  as  such,  was  offered  and  admitted 
to  probate  in  the  county  court  of  Doliglas  county  on  the 
10th  day  of  March,  1894.  There  was  no  contest  over  the 
probate  of  the  will,  which  was  entered  of  record.  The  ma- 
terial provisions  of  the  will,  as  probated  and  entered  on 
the  records  of  Douglas  county,  are  as  follows : 

"I  give  to  my  son,  August  Klabunde,  my  home  farm, 
where  I  now  reside  (describing  it),  all  my  household 
goods,  four  horses,  two  colts,  four  milch  cows,  ten  head  of 
young  cattle,  fifteen  hogs,  and  all  my  farm  machinery  be- 
longing to  the  farm,  and  now  in  my  possession,  with  the 


Vol.76]  JANUARY  I'ERM.lSOe.  803 


Byron  Reed  Co.  v.  Klabunde. 


following  condition:  That  my  son,  August  Klabunde, 
shall  give  to  Ernest  Klabunde,  my  husband,  a  good  home 
with  board  and  fl50  per  year,  during  the  natural  term 
of  Ernest  Klabunde's  life,  and  this  shall  be  a  mortgage 
on  said  above  described  pi-emises,  nor  shall  my  son,  August 
Klabunde,  have  a  right  to  sell  the  within  described  real 
estate  without  the  consent  of  my  husband,  Ernest  Kla- 
bunde.'' August  Klabunde,  the  beneficiary  in  this  will, 
was  the  only  child  and  sole  heir  at  law  of  Wilhelmina  and 
L.uest  Klabunde.  He  married;  and  the  father,  Ernest  Kla- 
bunde, made  his  home  with  him  in  harmony  with  the  pro- 
visions of  the  will  until  June  26,  1896,  when,  bb  appears 
from  the  testimony  in  the  record,  August  Klabunde  and 
his  wife  drove  the  old  man  from  the  premises,  and  since 
then  have  utterly  refused  to  comply  with  the  provisions 
of  the  will. 

On  December  12,  1894,  and  after  the  death  of  Wilhel- 
mina Klabunde  and  the  probate  of  her  will,  August 
Klabunde  and  wife  executed  a  mortgage  on  the  real  estate 
for  $2,500,  for  the  purpose  of  renewing  and  taking  up  the 
three  mortgages  which  had  been  executed  by  Wilhelmina 
Klabunde  and  her  husband  as  before  set  out.  Ernest 
Klabunde  joined  in  this  mortgage,  and  the  three  prior 
mortgages  were  accordingly  satisfied.  At  the  same  time  a 
commission  mortgage  of  $125  was  executed  to  the  Byron 
Reed  Company  for  its  commission  on  the  renewal.  On 
December  20,  1895,  in  payment  of  certain  instalments  of 
interest  and  certain  taxes,  a  new  mortgage  for  f 450  was 
given  to  the  Byron  Reed  Company  to  cover  these  items. 

On  the  30th  day  of  April,  1896,  a  suit  was  instituted  by 
the  Byron  Reed  Company  to  foreclose  this  latter  mortgage 
for  |450,  subject  to  the  f2,500  mortgage,  which  had  been 
indorsed  for  value  to  one  George  W.  Cook,  and  the  f  125 
commission  mortgage.  The  Mangold  &  Glandt  Bank  of 
Bennington,  Nebraska,  was  made  a  party  defendant  in  this 
action,  because  it  was  the  holder  of  a  junior  mortgage  on 
the  premises,  executed  by  August  Klabunde  and  wife 
alone.    When  this  foreclosure  proceeding  was  instituted, 
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defendant  Ernest  Klabunde  called  at  the  office  of  the 
Byron  Reed  Company  concerning  the  suit,  and  they  ad- 
vised him  to  go  to  their  attorney  and  have  an  answer 
prepared.  This  he  did,  and  an  answer  was  accordingly 
prepared  for.  him  and  filed,  admitting  the  execution  of  the 
mortgage  sued  upon  and  its  priority  as  a  lien  over  his 
equity  as  provided  in  the  will  of  his  deceased  wife.  Judg- 
ment was  accordingly  rendered  and  sale  of  the  premises 
had,  the  Byron  Reed  Company  being  the  purchaser  at  the 
sale,  which  was  subsequently  confirmed  on  the  22d  day  of 
March,  1898,  and  no  appeal  was  taken  from  the  decree  of 
confirmation. 

On  December  7,  1898,  the  Byron  Reed  Company,  by  a 
quitclaim  deed,  conveyed  its  interest  in  the  property  to 
George  M.  Mangold,  son  of  the  cashier  of  the  Mangold  & 
Glandt  Bank,  which  had  paid  the  amount  of  the  claim  of 
the  Byron  Reed  Company,  and  later  paid  the  |2,500  mort- 
gage owned  by  George  W.  Cook.  On  October  80,  1901, 
George  M.  Mangold,  at  the  request  of  Peter  Mangold,  ex- 
ecuted a  warranty  deed  purporting  to  convey  the  said  real 
estate  to  one  Ed  Wiese,  then  a  tenant  on  the  land,  who  in 
turn  executed  a  mortgage  to  the  Mangold  &  Glandt  Bank, 
and,  as  a  part  of  the  same  transaction,  conveyed  the  prem- 
ises to  Mary  Mangold,  wife  of  Peter  Mangold.  These  two 
last  mentioned  deeds  and  the  last  mentioned  mortgage 
were  held  in  escrow  in  the  Mangold  &  Glandt  Bank,  and 
neither  delivered  nor  filed  for  record  until  the  fall  of  1903, 
and  after  Ernest  Klabunde  had  begun  an  action  to  set 
aside  the  decree  of  foreclosure  and  the  confirmation  of  the 
sale  on  the  ground  of  mistake  and  fraud,  and  filed  a  notice 
of  lis  pendens. 

On  the  23d  day  of  March,  1901,  Ernest  Klabunde  com- 
menced a  suit  in  equity  in  the  district  court  for  Douglas 
county  against  the  Byron  Reed  Company,  seeking  to  set 
aside  and  vacate  its  decree  of  foreclosure  and  all  proceed- 
ings had  thereunder,  including  the  sheriff's  deed  to  the 
Byron  Reed  Company,  on  the  ground  of  fraud  and  mis- 
take.   His  petition  was  dismissed  in  the  district  court,  but 
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on  an  appeal  to  this  courts  and  on  a  rehearing  of  the  caui^e, 
in  an  opinion  delivered  by  Holcomb,  C.  J.,  69  Neb.  126,  the 
decree  of  the  district  court  dismissing  the  plaintiff's  bill 
was  reversed,  and  a  decree  was  entered  here  vacating  and 
setting  aside  the  decree  of  foreclosure  and  the  sale  had 
theireunder,  and  the  cause  was  remanded  for  a  new  trial. 
When,  in  conformity  with  this  mandate,  a  new  trial  was 
granted,  amended  pleadings  were  filed  and  all  subsequent 
parties  to  the  record  were  brought  in.  The  Byron  Beed 
Company  filed  an  amended  petition  for  the  foreclosure  of 
the  |450  mortgage  and  alleged  that  it  had  conveyed  all  its 
interest  in  the  premises  by  quitclaim  to  George  M.  Man- 
gold, who  in  turn  had  conveyed  to  Weise,  and  Weise  to 
Mary  Mangold,  who  was  alleged  then  to  be  the  owner  of  the 
pr^nises  in  controversy.  Ernest  Elabunde  filed  an  answer 
and  cross-petition  in  which  he  alleged  the  priority  of  his 
lien  under  the  will  of  Wilhelmina  Klabunde,  and  denied  the 
execution  and  validity  of  the  several  mortgages  executed 
after  the  probate  of  the  will  of  his  deceased  wife.  August 
Ellabunde  answered,  denying  the  validity  of  the  mortgages 
and  alleging  his  interest  in  the  land  under  the  will  of  his 
mother.  The  Mangold  &  Olandt  Bank  answered,  disclaim- 
ing interest,  and  alleging  that  their  subsequent  mortgage 
had  been  paid  and  satisfied  by  August  E^labunde.  George 
M.  Mangold  answered,  alleging  that  he  had  conveyed  all 
his  interest  in  the  premises  to  Wiese,  and  that  Wiese  in 
turn  had  conveyed  to  Mary  Mangold.  Wiese  answered, 
alleging  his  conveyance  to  Mary  Mangold  and  disclaiming 
further  interest  in  the  land.  Mary  Mangold  answered,  al- 
leging ownership  of  the  premises  and  her  purchase  for 
value  without  notice  of  the  rights  of  Ernest  Klabunde,  and 
also  setting  up  the  fact  that  the  land  in  controversy  was 
never  owned  by  Wilhelmina  Klabunde,  and  that  it  was 
held  by  her  in  trust  for  Ernest  Bllabunde.  She  also  al- 
leged that  the  purported  will  of  Wilhelmina  Klabunde  was 
a  forgery  written  after  the  death  of  Wilhelmina  Klabunde, 
and  that  its  probate  was  procured  by  fraud  and  perjury. 
These  allegations  were  denied  by  the  reply  of  Ernest  Kla- 
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bunde.  On  issues  thus  joined  there  was  a  trial  to  the 
court,  and  a  judgment  and  decree,  in  which  it  was  held 
that  the  Byron  Reed  Company  and  their  successors  in 
interest  purchased  with  actual  and  constructive  notice  of 
the  rights  and  equities  of  Ernest  Klabunde;  that  the  will, 
having  been  duly  admitted  to  probate,  w^as  not  subject  to 
collateral  attack  by  the  Byron  Reed  Company  or  their 
successors;  that  the  will  created  an  inalienable  trust  es- 
tate upon  the  real  estate  in  favor  of  Ernest  Klabunde, 
and  under  its  provisions  Ernest  and  August  Klabunde 
had  no  right  or  authority  to  execute  any  of  the  mortgages 
made  by  them  after  the  probate  of  the  will,  but  that  the 
$2,500  renewal  mortgage  and  the  J125  commission  mort- 
gage and  the  f450  mortgage  for  interest  and  taxes,  set  up 
in  the  plaintiff's  petition,  represented  renewals  of  valid 
mortgages  which  w^ere  on  the  said  real  estate  at  the  time 
of  the  death  of  Wilhelmina  Klabunde,  and  created  in  the 
holders  thereof  an  equitable  lien  against  said  real  estate, 
by  way  of  subrogation,  superior  to"  the  interests  of  both 
August  and  Ernest  Klabunde.  The  court  then  rendered 
an  accounting  between  Mary  Mangold,  as  a  mortgagee  in 
possession,  and  Ernest  and  August  Klabunde,  and  allowed 
her  the  face  of  the  mortgages  w  ith  7  per  cent,  interest  and 
taxes  paid,  amounting  to  $6,523.36,  and  charged  her  with 
the  rents  and  profits  of  the  land,  while  occupied  by  her, 
at  the  rate  of  $420  a  year,  making  a  total  of  rents  and 
profits  and  interest  to  be  deducted  in  the  sum  of  $3,470.20, 
leaving  a  balance  due  of  $3,053.16,  which  was  declared  to 
be  a  first  lien  on  the  premises.  As  between  August  and 
Ernest  Klabunde,  the  court  found  that  the  terms  of  the 
trust  had  been  violated  and  repudiated  by  August  Kla- 
bunde, and  found  the  amount  due  from  him  to  his  father 
under  the  terms  of  the  will,  and  taxed  the  gross  amount  as 
a  second  lien  on  the  premisejs,  and  the  land  was  ordered  to 
be  sold  to  satisfy  the  first  and  s(K*ond  liens  so  found.  To 
reverse  this  judgment  and  decree  defendant  Mary  Man- 
gold appeals  to  this  court. 

As  the  Byron  Reed  Company  disclaimed  any  interest  in 
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its  amended  petition,  and  the  court  properly  found  that 
it  had  conveyed  all  its  interest  to  the  grantors  of  Mary 
Mangold,  it  plainly  has  no  cause  for  complaint  in  this 
tribunal.  So  we  will  only  examine  the  decree  so  far  as  it 
affects  the  rights  of  Mary  Mangold.  In  the  brief  filed  in 
her  behalf,  it  is  urged  that  the  judgment  and  findings  of 
the  court  are  erroneous  in  three  particulars:  First,,  in 
holding  that  Mary  Mangold  bought  with  notice  of  the 
rights  of  Ernest  Klabunde;  second,  in  determining  the 
rights  of  Ernest  Klabunde  under  the  will,  which  was 
charged  to  have  been  a  forgery ;  third,  in  treating  the  land 
as  having  been  the  property  of  ,Wilhelmina  Klabunde, 
when  it  was  in  fact  always  the  property  of  Ernest  Kla- 
bunde. We  will  consider  these  alleged  errors  in  the  order 
assigned  in  the  brief.  It  is  conceded  in  the  brief  that, 
when  Mary  Mangold  took  the  deed  to  the  premises  and 
paid  the  consideration  therefor,  she  had  constructive  no- 
tice by  a  lis  pendens  of  the  suit  of  Ernest  Klabunde  to  set 
aside  the  foreclosure  decree.  But  it  is  contended  that  the 
Byron  Reed  Company  had  no  notice  of  the  claim  of  Ernest 
Klabunde  at  the  time  it  purchased  at  the  foreclosure  sale, 
and  the  rule  is  invoked,  which  was  recognized  by  this  court 
in  Snou'dcn  v.  Tyler,  21  Neb.  199,  that  "a  purchaser  pen- 
dente lite  from  a  purchaser  who  bought  without  notice, 
and  for  a  valuable  consideration,  may  protect  himself 
under  the  first  purchaser."  The  rule  announced  is  sound 
in  principle,  but  how  can  we  now  say  that  the  Byron  Reed 
Company  purchased  at  the  foreclosure  sale  without  knowl- 
edge of  the  rights  of  Ernest  Klabunde,  in  view  of  our 
holding  in  this  case  at  its  former  hearing,  when  we  set 
aside  that  sale  for  the  very  reason  that  a  constructive 
fraud  had  been  practiced  upon  Ernest  Klabunde  by  the 
Byron  Reed  Company  in  procuring  the  decree  of  fore- 
closure? Again,  the  Byron  Reed  Company  conveyed  to 
its  grantee  by  quitclaim  and  not  by  warranty  deed,  and  in 
conveyances  of  real  estate  a  quitclaim  deed  is  of  itself  a 
red  light  to  warn  the  grantee  that  the  rear  end  of  the 
transaction  is  exposed  to  equities.    Arlington  Mill  d  Ele- 
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vator  Co.  v.  Tatea,  57  Neb.  286;  Bowman  v.  Griffith,  35 
Neb.  361;  Pleasants  v.  Blodgett,  39  Neb.  741. 

Passing  then  to  the  second  question,  which  is  as  to  the 
right  of  Mary  Mangold  to  assail  collaterally  the  validity 
of  the  will  of  Wilhelmina  Klabunde,  it  is  plain  that  Mrs. 
Mangold  could  not  have  assailed  or  contested  the  probate 
of  the  will  in  the  county  court,  because  she  was  not  a  party 
in  interest  in  the  controversy.  And,  again,  if  she  had  been 
a  party  in  interest,  she  could  not,  after  the  will  had  been 
admitted  to  probate,  assail  the  decree  in  a  collateral 
matter.    In  Loosemore  v.  Smith,  12  Neb.  343,  it  was  hdd : 

"The  county  court  h^s  original  jurisdiction  in  the  pro- 
bate of  a  will,  and  its  order  admitting  a  will  to  probate  is 
conclusive,  unless  by  a  direct  proceeding,  by  appeal,  or 
otherwise,  it  is  reversed.^' 

This  case  was  cited  with  approval  in  the  recent  case  of 
Williams  v.  Miles,  63  Neb.  859,  and  is  conclusive  of  the 
question  that  a  will  duly  admitted  to  probate  is  not  subject 
to  collateral  attack. 

With  reference  to  the  third  objection  that  the  prop^^y 
was  always,  in  fact,  the  property  of  Ernest  Klabunde,  we 
think  that  it  does  not  lie  in  the  mouth  of  defendant,  who 
holds  her  equities  as  the  successor  of  the  Byron  Beed 
Company,  to  assert  such  a  defense.  The  land  was  pur- 
chased from  the  Byron  Reed  Company  and  deeded  by  it  to 
Wilhelmina  Klabunde.  The  original  mortgages  were 
taken  from  her  and  her  husband  in  recognition  of  her  own- 
ership of  the  fee.  The  land,  when  purchased,  was  occupied 
as  a  homestead  and  was  not  a  subject  of  fraudulent  convey- 
ance between  husband  and  wife.  It  is  not  necessary  to 
decide  whether  or  not,  under  the  terms  of  the  trust  created 
in  the  will  of  Mrs.  Klabunde,  the  property  could  have  been 
conveyed  by  deed  by  the  son,  even  if  the  father  had  joined 
in  the  conveyance.  But  it  is  clear  to  us  that  the  trial  court 
properly  held  that,  under  the  provisions  of  the  will,  there 
was  no  authority  conferred  on  the  trustee  to  incumber  the 
trust  estate  by  mortgage,  even  by  consent  of  the  father, 
who  was  the  cestui  que  trust  In  1  Perry,  Trusts,  sec.  386a> 
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it  is  said :  "If  a  trust  is  created  for  a  specific  purpose,  and 
is  so  limited  that  it  is  not  repugnant  to  the  rule  against 
perpetuities  and  is  in  other  respects  legal,  neither  the 
trustees,  nor  the  cestui  que  trusty  nor  his  creditors  or 
assi^ees,  can  divest  the  property  from  the  appointed  pur- 
poses." And  it  is  generally  held  that,  where  a  trust  is 
created  for  the  support  and  maintenance  of  the  beneficiary, 
neither  the  trustee,  nor  the  beneficiary,  has  the  power  to 
assign  or  mortgage  the  trust  estate  without  such  power  is 
expressly  conferred  in  the  instrument  creating  the  trust 
Bloomer  v.  Waldron^  3  Hill  (N.  Y.),  361;  In  re  Hoyt,  5 
Dem.  Sur.  (N.  Y.)  432;  Jfeefc  v.  Briggs,  87  la.  610,  43  Am. 
St.  Rep.  410;  Willis  v.  Smith,  66  Tex.  31,  17  S.  W.  247; 
Stokes  V.  Payne,  58  Miss.  614,  38  Am.  Rep.  340. 

We  are  therefore  of  the  opinion  that  all  the  rights  and 
equities  of  the  appellant  were  fully  protected  and  enforced 
in  the  judgment  and  decree  of  the  district  court,  and  we 
recommend  that  the  judgment  be  affirmed. 

Ames  and  Epperson,  CO.,  concur. 

By  the  Court:  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


NiCHOM  &  Shepard  Company  v.  August  H.  Miller  bt  au 

Filed  Junk  8, 1906.    No.  14,104. 
InstmetionB  examined*  and  held  erroneous. 

Error  to  the  district  court  for  Stanton  county :  Guy  T. 
Graves,  Judge.    Reversed. 

M.  D.  Tyler,  for  plaintiff  in  error. 

A.  JB.  Oleson  and  W.  W.  Young,  contra. 
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Epperson,  C. 

In  this  proceeding  the  plaintiff  in  error  seeks  to  reverse 
the  judgment  of  the  district  court  for  Stanton  county  in 
an  action  instituted  •  by  the  plaintiff  in  error  against  the 
defendants  in  error  on  two  promissory  notes.  It  is  ad- 
mitted by  the  pleadings  that  the  notes  sued  on,  with  others, 
were  given  by  defendant  August  H.  Miller,  as  principal, 
and  Wilhelm  Miller,  as  surety,  in  consideration  of  the  pur- 
chase of  a  threshing  outfit  consisting  of  a  traction  engine, 
separator  and  appliances.  In  their  answer,  defendants 
alleged  that  they  suffered  a  total  failure  of  consideration, 
and  that  the  property  was  not  as  represented  by  the  plain- 
tiff's sales  agent.  In  reply  the  plaintiff  exhibited  a  written 
instrument  signed  by  the  defendants,  which  it  alleged  was 
a  contract  of  purchase.  This  instrument  contained  a 
warranty  of  the  property,  and  imposed  conditions  to  be 
performed  by  the  purchasers  pre(*edent  to  a  rescission 
thereof  in  case  the  machinery  was  not  as  represented. 
And  it  also  provided :  "This  order  is  subject  to  the  accept- 
ance of  the  said  company,  and,  when  so  accepted,  is  a 
binding  contract" ;  but  did  not  state  in  what  manner  the 
.  company's  acceptance  should  be  evidenced. 

Defendants  sought  to  impeach  this  instrument  on  the 
grounds  that  it  had  not  been  accepted  by  the  plaintiff, 
and  that  the  signature  of  the  defendant  thereto  had  been 
obtained  by  fraud.  Some  evidence  was  given  in  support  of 
the  latter  contention.  This  instrument  was  signed  by  the 
defendants  and  delivered  to  plaintiff  or  its  agent.  There- 
upon the  property  was  delivered  to  defendants.  It  was 
prima  facie  evidence  of  the  contract,  and  the  burden  rested 
upon  the  defendants  to  impeach  it  by  proving  fraud,  or  to 
defeat  it  by  showing  a  compliance  with  its  conditions  on 
their  part,  or  a  waiver  therwf  by  plaintiff.  This  was  the 
most  important  issue  in  the  case,  regarding  which  the  jury 
should  have  been,  but  were  not,  instructed.  This  contract 
provided  that  in  case  the  machinery  proved  defective,  the 
defendants  should  notify  the  plaintiff  by  writing..     No 


Vol.  76]  JANUAKY  TERM,  1906.  811 

Nichols  &  Shepard  Co.  v.  Miller. 

evidence  whatever  was  introduced  to  show  an  attempt  on 
the  part  of  the  defendants  to  comply  with  this  provision 
of  the  contract.  The  court  in  two  instructions,  excepted 
to  by  the  plaintiff,  assumed  that  such  evidence  had  been 
submitted,  prefacing  the  same  with  the  following :  "If  you 
further  find  that  defendants  failed  and  neglected  to  notify 
the  plaintiff  company  of  such  defects,  and  afford  the 
plaintiff  an  opportunity  to  remedy  the  same  as  required  by 
said  written  warranty,  then,"  etc.  Such  instructions  were 
not  sustaind  by  the  evidence,  and  the  giving  of  the  same 
was  error. 

Defendants'  counsel  contend  that  there  was  a  total 
failure  of  consideration,  and  that  it  is  immaterial  whether 
or  not  the  written  order  was  binding  upon  the  defendants. 
We  cannot  apply  that  rule  to  this  case  as  it  is  now  pre- 
sented. The  contract  itself  contemplated  a  total  failure  by 
providing :  "If  any  part  of  the  machinery  cannot  be  made 
to  fill  the  warranty,  that  part  which  fails  shall  immedi- 
ately be  returned  to  the  place  where  it  was  received,  with 
the  option  of  the  company  to  either  furnish  another  ma- 
chine, or  to  return  the  money  and  notes."  This,  also,  is  a 
condition  with  which  the  defendants  should  have  either 
complied,  or  shown  a  waiver  thereof  by  the  company  or 
an  agent  having  actual  or  ostensible  authority.  And  the 
evidence  on  this  point  should  also  be  submitted  to  the  jury 
under  proper  instructions. 

We  recommend  that  the  judgment  of  the  district  court 
be  reversed  and  this  cause  remanded  for  a  new  triaL 

Ames  and  Oldham,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,^ the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  a  new  trial. 

Beversed. 
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Bbitish- American 'INSUEANCB  Company  of  New  York 
V.  Columbian  Optical  Company. 

Filed  June  8,  1906.    No.  14»338. 
Evidence  examined,  and  held  insufficient  to  snstain  the  verdict. 

Erboe  to  the  district  court  for  Douglas  county :    How- 
ard Kennedy,  Jr.,  Judge.    Reversed. 

QreenCy  Breclenridge  d  Kinsler,  for  plaintiff  in  error. 

Hall  d  Stout,  contra. 

Epperson,  C. 

On  the  20th  day  of  June,  1903,  the  plaintiff  held  a  policy 
of  fire  insurance  issued  by  the  defendant  company  upon 
plaintiff's  stock  of  optical  goods  situate  at  No.  211  South 
Sixteenth  street,  Omaha,  Nebraska.  The  plaintiff  also 
held  18,000  concurrent  insurance  issued  by  other  com- 
panies. On  that  day  there  was  a  fire  in  plaintiff's  place  of 
business,  which  it  alleges  resulted  in  its  damage  to  the 
extent  of  f 6,594.03.  To  recover  one-fifth  of  this  amount, 
with  interest,  the  plaintiff  brought  this  action.  A  trial 
was  had  to  a  jury,  which  resulted  in  a  verdict  and  judg- 
ment for  the  plaintiff  in  the  amount  sued  for.  The  defend- 
ant prosecutes  error  to  this  court. 

Many  assignments  of  error  were  argued,  but  we  find  it 
necessary  to  consider  only  the  sufficiency  of  the  evidence  as 
to  the  damages  sustained.  The  proof  shows  that  the  prop- 
erty damaged  consisted  almost  entirely  of  175,000  lenses, 
evidence  as  to  the  value  of  w^hich  was  very  unsatisfactory 
and  indefinite ;  and  it  is  maintained  by  the  defendant  that 
the  same  is  insufficient  to  sustain  the  verdict  of  the  jury. 
Mr.  Agnew,  the  president  of  the  plaintiff  company,  was  the 
principal  witness  in  behalf  of  the  plaintiff.  He  testified 
that  the  value  of  the  damaged  propei-ty  was  16,594.03.  He 
reached  this  conclusion  by  taking  the  inventory  of  his  stock 
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of  gooda  made  in   January,   1903,   adding  thereto  the 
amount  of  the  ^oods  bought  prior  to  June  20,  1903,  and 
deducting  the  goods  sold.    There  is  a  manifest  difference 
between  the  value  of  the  damaged  goods  and  the  amount  of 
damage  to  the  goods,  and  as  to  the  latter  no  definite 
amount  is  fixed  by  the  witness,  nor  was  there  testimony 
given  from  whicl^  the  jury  could  intelligently  arrive  at 
the  amount    The  proof  shows  that  the  damaged  lenses  at 
the  time  of  the  fire  were  packed  in  small  boxes,  each  con- 
taining about  twelve  dozen,  and  that  they  have  been  kept 
separate  since  the  fire  from  the  other  merchandise  of  the 
plaintiff  company.     Mr.  Agnew  testified:    **I  mean  that 
I  did  not  take  each  lens,  but  I  looked  at  a  great  many 
boxes,  and  my  judgment,  in  the  optical  business  for  years, 
told  me  that  the  stuff  that  was  there  was  not  worth  while 
doing  anything  with."    He  further  said  that  many  of  the 
lenses  would  have  to  be  thrown  away,  but  did  not  know 
what  proportion;  that  the  rest  of  them,  if  they  are  not 
scratched,  or  broken  or  damaged  in  any  way,  can  be 
cleaned;  that  his  investigation  of  the  damage  was  only  of 
a  part  of  the  boxes;  that  since  January  1,  1904,  he  has 
cleaned  a  part  of  them;  that  at  the  time  of  the  trial  he  was 
unable  to  tell  how  many  of  them  could  be  cleaned,  and  that 
such  as  could  be  cleaned  would  have  a  value  for  second 
quality  lenses.    He  said:    "Q.  They  would  have  a  value 
for  second  quality  lenses,  then,  wouldn't  they?    A.  Yes, 
sir.    Q.  How  much?   A.  Well,  that  is  a  question,    I  do  not 
know  how  much.    I  will  have  to  find  out    Q.  In  propor- 
tion?   A.  I  will  have  to  find  out.    I  can  tell  you,  as  I 
say,  this  stammer,  when  I  find  out  how  many  I  have  got 
Q.  When  we  take  this  case  up  after  our  summer  vacation 
you  can  let  us  know?    A.  Yes..    ♦     ♦     ♦    Q.  All  that  is 
necessary  to  do  to  these  lenses  is  to  clean  them  up?    A. 
No,  sir;  many  of  them  we  have  to  throw  away.    Q.  How 
many,  what  proportion?    A.  I  don't  know;  I  can  teU  you 
this  summer  some  time.    Q.  These  lenses  there  can  all  be 
cleaned,  can  they  not?    A.  No,  a  good  many  of  them  are 
broken  and  lost    Q.  All  that  are  not  broken ;  all  that  are 
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not  water  stained?    A.  No,  there  is  a  lot  with  scratches 
in.    Q.  All  that  are  not  scratched?    A.  Yes.    Q.  The  rest 
can  be  cleaned?     A.  Yes;  if  they  are  not  scratched  or 
broken  or  damaged  in  any  way,  of  course,  we. can  clean 
them..    Q.  How  many  are  there  of  that  kind?    A.  I  will 
tell  you  this  summer.     *     *     *     Q.  Then  you  could  have 
found  out,  could  you  not,  Mr.  Agnew,  exactly  what  amount 
of  merchandise  you  had  left  after  the  fire?    A.   If  you  had 
not  denied  liability.    That  is  what  I  am  doing  now,  and  I 
expect  it  will  take  one  man  over  a  year  at  the  rate  of  one 
lens  apiece  for  ten  hours  a  day — one  lens  per  minute,  ten 
hours  a  day ;  and  then  he  can't  do  that  average.    What  I 
mean  is  this:     On  the  lenses  that  I  had  in  the  place  it 
will  take  one  man  290  some  days — I  figured  it  up — ^at  the 
rate  of  one  lens  a  minute  for  ten  hours  a  day,  to  handle 
them.    Now  then,  some  of  those  lenses  it  takes  us  four  or 
five  and  ten  minutes  to  clean."     Mr.  Riggs,  an  expert 
optician,  testified  also  that,  in  his  opinion,  it  would  cost 
more  to  clean  and  focus  the  lenses  than  they  were  worth. 
He  testified :    "I  selected  lenses  from  what  appeared. to  me 
to  be  the  best,  and  also  what  appeared  to  be  the  ones  in  the 
worst  condition,  and  also  at  different  parts  at  random; 
not  any  special  part  of  the  lenses,  but  just  as  I  would  nat- 
urally go  through  them  to  estimate  the  amount  of  the  loss.'* 
As  to  the  condition  in  which  he  found  the  property  after 
the  fire,  he  says :    "The  envelopes  in  which  the  lenses  were 
contained  were,  in  a  great  majority  of  cases,  destroyed. 
The  ends  of  the  boxes  were  destroyed,  and  the  lenses  them- 
selves were  covered  with  the  result  of  a  combination  of 
smoke  and  water,  I  presume    It  was  a  dark  stain — ^looked 
like  smoke — which  could  not  be  removed  by  any  ordinary 
means,  and  some  of  them,  of  course,  worse' than  others; 
but  the  ones  that  were  the  least  damaged  were  not  fit  for 
use,  and  those  that  were  the  most  damaged  were  covered 
with  a  thick  gummy  substance,  probably  the  result  of 
action  of  creosote  or  from  the  smoke,  I  presume."     On 
cross-examination,  however,  it  developed  that  this  witness 
had  made  several  visits  to  inspect  the  damaged  property. 
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He  could  not  say  that  lie  had  at  any  one  time  inspected 
as  many  as  100  lenses;  but  he  gave  no  number  definitely, 
but  thinks  he  did  handle  as  many  as  100  on  one  occasion ; 
would  not  go  beyond  that;  couldn't  say  that  he  handled 
different  lenses  at  different  times;  thinks  that  altogether 
he  handled  at  least  700.  It  is  not  shown  that  he  examined 
the  lenses  contained  in  the  envelopes  which  had  not  been 
broken  by  or  as  a  result  of  the  fire,  an,d  no  evidence  was 
given  which  would  justify  the  jury  in  finding  that  such 
were  damaged,  and  a  total  loss  of  all  the  lenses  was  neces- 
sary to  sustain  the  verdict.  The  general  statement  made 
by  Mr.  Agnew,  as  well  as  Mr.  Riggs,  that  the  work  neces- 
sary to  clean  and  separate  the  lenses  would  cost  more  than 
they  were  worth  was  not  evidence,  but  simply  the  con- 
clusion of  the  witnesses ;  and,  in  the  face  of  the  other  testi- 
mony, we  are  convinced  that,  from  the  proof,  the  jury 
could  not  conclude  that  there  was  a  total  loss.  That  there 
was  a  fire  is  admitted.  That  there  was  damage  is  proved. 
But  the  amount  of  such  damage  was  not  shown.  We  do  not 
mean  to  hold  the  plaintiff  to  tlie  difficult  task  of  inspecting 
carefully  each  of  the  175,000  lenses;  but  an  inspection  of 
each  box  or  envelope  and  a  careful  estimate  of  the  damage 
is  not  unreasonable,  and  is  a  duty  the  plaintiff  owes  to 
'itself,  the  defendant  and  the  court.  The  trial  was  had  in 
April,  1905,'  and  since  that  time  many  months  have 
elapsed.  The  interested  parties  have  had  their  vacation, 
and  the  witness,  Agnew,  has  had  the  opportunity  to  inspect 
his  goods,  and,  presumably,  may  now  give  intelligent  in- 
formation as  to  the  amount  of  the  damage. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  reversed  and  the  cause  remanded  for  a  new 
trial. 

Ames  and  Oldham,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  a  new  trial. 

Bevebsed. 
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John  Van  Burg  v.  John  Van  Engbn. 

PnjED  Junk  8,  1906.    No.  14,350. 

1.  Pleading:   Defense  of  Limitations:    Bubobn  of  Pboof.    In  an  ac- 

tion to  recoYer  an  amount  alleged  to  be  due  upon  a  verbal  con- 
tract, the  burden  of  proof  is  upon  the  defendant  to  prove  that 
plaintiff's  cause  of  action  was  barred  by  the  statute  of  limitar 
tions,  when  that  defense  is  in  issue. 

2.  InstructionB:  Review.    The  trial  court's  instructions  and  rulings 

denying  instructions  requested  examined,  and  held  without  error. 

3.  Evidence:  Re\'iew.    The  rulings  of  the  trial  court  on  the  admission 

and  rejection  of  evidence  offered  examined,  and  found  not  erro- 
neous. 

Erbor  to  the  district  court  for  Lancaster  county :  Lin- 
coln Frost,  Judgr    Affirmed. 

Billingsley  d  Oreene  and  R.  H.  Hagelin,  for  plaintiff  in 
error. 

Rose  d  Comstock,  contra. 

Epperson,  C. 

The  plaintiff  was  employed  under  ^  verbal  contract  to 
dig  a  well  for  the  defendant;  and,  on  September  30,  1904, 
brought  this  suit  to  recover  f  65,  the  remainder  alleged  to 
be  due  upon  the  contract  price.  Plaintiff  introduced  evi- 
dence to  the  effect  that  said  contract  was  entered  into  and. 
completed  in  May,  1901.  Defendant  testified  that  the  con- 
tract was  entered  into  in  the  spring  of  1900.  The  main 
contention  in  the  case  is  that  the  action  is  barred  by  the 
statute  of  limitations.  The  jury  returned  a  verdict  for 
plaintiff  for  f 65  and  interest,  and  defendant  prosecutes 
error  to  this  court. 

1.  Upon  the  trial  the  court  instructed  the  jury  that,  in 
order  to  sustain  his  defense  of  the  statute  of  limitations, 
the  burden  was  upon  the  defendant  to  show  that  the  well 
in  question  was  dug  more  than  four  years  prior  to  Septem- 
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ber  30, 1904.  Defendant  contends  that  there  was  error  in 
the  giving  of  this  instruction.  There  is  a  conflict  of 
authority  upon  this  proposition.  See  cases  cited  in  3 
Elliott,  Evidence,  sec.  2461.  Some  of  the  courts  hold  that 
the  burden  of  proof  is  upon  the  plaintiff  to  prove  that  the 
action  accrued  within  the  period  of  limitation.  Other 
courts  take  the  opposite  view,  imposing  the  burden  upon 
the  defendant.  We  were  not  favored  with  an  oral  ail- 
ment of  this  case,  and  the  briefs  of  counsel  do  not  enter 
upon  a  discussion  of  the  decisions  bearing  upon  this  point. 
It  has,  however,  been  established  as  a  rule  of  practice  in 
this  state  that,  when  the  bar  of  the  statute  does  not  appear 
upon  the  face  of  the  petition,  the  defense  is  waived,  unless 
pleaded  by  the  defendant  Hanna  v.  Emerson,  Talcott  d 
'Co.,  45  Neb.  708;  Eayrs  v.  Ndson,  54  Neb.  143;  Hohson  v. 
Cummins  J  57  Neb.  611;  McCormick  Harvesting  Machine 
Co.  V.  Cummins,  59  Neb.  330.  Under  this  rule  of  pleading, 
the  statute  of  limations  is  an  affirmative  defense.  To 
require  the  defendant  tp  plead  that  defense  and  to  impose 
upon  the  plaintiff  the  burden  of  disproving  it  would  be 
inconsistent.  We  are,  therefore,  of  opinion  that  the  bur- 
den is  upon  the  one  pleading  such  defense  to  prove  it,  and 
we  adopt  that  line  of  authorities  casting  the  burden  of 
proof  upon  the  defendant.  See  cases  collected  in  3  Elliot, 
Evidence,  sec.  2461,  note  7. 

Again,  the  evidence  in  the  case  did  not  show  when  the 
action  was  begun,  and  the  defendant  argues  that  it  was 
error  for  the  court  to  recite  that  fact  in  the  instruction 
complained  of.  The  case  was  brought  to  the  district  court 
by  appeal  from  a  justice  of  the  peace,  and  the  trial  judge 
had  before  him  the  original  papers,  and  it  was  proper  for 
him  to  take  judicial  notice  of  the  time  when  the  action  was 
instituted  and  base  his  instruction  as  to  the  period  of 
limitation  upon  the  information  contained  in  the  justice's 
transcript.  The  record  before  us  does  not  show  that  the 
recitation  in  the  instruction  complained  of,  as  to  when 
the  action  was  commenced  before  the  justice,  was  a  mis- 
statement of  fact,  and  we  cannot  presume  error. 
55 
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2.  Prior  to  the  trial  the  defendant  filed  his  appli- 
cation for  a  continuance  of  the  case  for  the  reason 
that  certain  witnesses  named  were  unable  to  attend  the 
trial;  that,  if  present^  they  would  testify  that  the  well  in 
controversy  was  constructed  in  1900.  The  plaintiff  offered 
to  admit  that  the  witnesses,  if  present,  would  testify  as 
stated  in  the  affidavit,  and  the  motion  for  a  continuance 
was  thereupon  overruled.  Upon  the  trial  that  portion  of 
the  affidavit  relative  to  the  proposed  testimony  of  the 
absent  witnesses  was  read  in  evidence,  and  the  court 
instructed  the  jury  in  reference  thereto  as  follows:  "The 
jury  are  instructed  that  the  credibility  of  the  witnesses^ 
and  also  the  weight  to  be  given  to  the  admissions  contained 
in  the  recital  in  the  affidavit  received  in  evidence  are  ques- 
tions exclusively  for  the  jury  to  determine.^^  The  defend- 
ant requested  the  court  to  instruct  that  such  testimony  is 
to  be  regarded  and  is  entitled  to  like  weight  and  credibility 
as  if  the  said  named  witnesses  were  present  in  court  and 
upon  the  witness  stand  testifying  to  said  facts.  The  court 
refused  so  to  instruct.  This  evidence,  as  shown  by  the  affi- 
davit, was  immaterial,  because  it  did  not  disclose  at  what 
time  in  1900  the  work  was  performed^  If  subsequent  to 
September  30,  1900,  then  it  clearly  appears  that  their  tesr 
timony  would  tend  to  show  that  the  defendant  was  liable, 
and  prejudice  in  refusing  the  instruction  is  not  disclosed. 

3.  The  other  assignments  of  error  pertain  to  the  courif s 
rulings  upon  the  rejection  and  reception  of  evidence.  We 
have  carefully  examined  all  of  the  assignments  of  error, 
and  are  clearly  of  the  opinion  that  no  prejudicial  error  was 
committed  by  the  trial  court  We  therefore  recommend 
that  the  judgment  of  the  district  court  be  affirmed. 

Ames  and  Oldham,  00.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

▲ffibmbd. 
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GiLALMOUS  MoOAETT,  APPBLLBB,  V.  LINCOLN  TBAOTION 

Company,  appellant. 

Feejb)  Juini  8,  1906.    No.  14,868. 

Trial:  Quvstiok  fob  Jubt.  When  a  given  state  of  facta  is  sach  tliat 
reasonable  men  may  fairly  differ  upon  the  question  as  to  whether 
or  not  there  was  negllgenoe,  the  determination  of  the  matter  Is 
for  the  Jury. 

Appeal  from  the  district  court  for  Lancaster  connty: 
Lincoln  Fbost,  Judge.    Affirmed. 

Clark  d  Allen,  for  appellant 

Rose  d  Oomstock,  contra. 

Eppebson,  O, 

The  only  question  presented  for  our  consideration  iJB 
the  sufficiency  of  the  evidence  to  supi)ort  the  verdict  The 
action  was  to  recover  damages  for  a  personal  injury  sus- 
tained by  the  plaintiff  alleged  to  have  been  inflicted 
through  tihe  negligence  of  the  defendant's  employees.  The 
injury  occurred  while  the  plaintiff  was  in  the  act  of  alight- 
ing from  one  of  the  defendant's  street  cars  upon  which  he 
was  a  passenger.  The  evidence  shows  that  the  plaintiff 
and  another  passenger,  Hawkins,  who  was  plaintiff's 
traveling  companion,  were  at  the  time  of  the  accident  en- 
gaged in  a  business  mission,  and  desired  to  alight  from 
the  car  near  the  courthouse  in  Lincoln.  Hawkins  gave 
the  signal  to  stop,  and  at  the  usual  stopping  place  im- 
mediately east  of  the  courthouse  the  car  either  stopped  or 
nearly  *so.  Plaintiff  and  Hawkins  arose  from  their  seats, 
and,  while  standing,  asked  for  and  received  transfers  from 
the  conductor.  Hawkins  received  his  transfer  and  alighted 
from  the  car.  Plaintiff  then  received  his  transfer,  walked 
to  the  east  side  of  the  car,  stepped  upon  the  foot  board  or 
platform,  then  fell  upon  the  pavement,  receiving  the  in- 
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jury  complained  of.  The  plaintiff  testified  that  the  car 
had  stopped ;  and,  while  he  was  about  to  alight,  it  started 
with  a  sudden  jerk,  throwing  him  violently  upon  the  pave- 
ment His  testimony  as  to  the  car  stopping  was  cor- 
roborated by  one  of  the  defendant's  witnesses.  Other  wit- 
nesses testified  that  the  car  had  not  stopped,  but  that  it 
was  greatly  reduced  in  speed,  and  was  moving  very  slowly 
when  the  plaintiff  alighted  therefrom;  that  the  plaintiff 
stepped  from  the  car,  facing  the  rear,  or,  in  other  words, 
stepped  off  backwards.  There  was  also  testimony  that  the 
car  had  moved  from  20  to  30  feet  from  the  place  where 
Hawkins  alighted  to  the  place  where  plaintiff  alighted. 

The  place  of  accident  was  about  one-third  of  a  mile  from 
the  O  street  junction,  where  the  plaintiff  and  Hawkins 
would  each  be  required  to  board  the  car  to  which  he  had 
received  a  transfer.  Defendant  contends  that  the  fact 
that  the  plaintiff  had  asked  for  and  received  a  transfer 
ticket  amounted  to  a  notice  to  defendant  that  the  plain- 
tiff did  not  intend  to  alight  from  the  car  until  he  reached 
the  junction  point.  The  testimony  of  the  defendant's  con- 
ductor is  to  the  effect  that,  after  issuing  the  transfer,  he 
saw  all  of  plaintiff's  movements  up  to  and  including  the 
injury;  that  he  had  no  knowledge  that  the  plaintiff  and 
Hawkins  were  traveling  companions,  nor  that  the  plaintiff 
had  occasion  to  stop  at  the  courthouse.  The  facts  that  the 
defendant's  conductor  saw  the  plaintiff  walk  to  the  exit 
side  of  the  car  immediately  after  receiving  the  transfer, 
and  the  plaintiff's  conduct  in  arising  and  following  Haw- 
kins, it  seems  would  challenge  the  conductor's  attention 
to  the  plaintiff's  probable  intention  to  alight  On  the 
other  hand,  there  is  some  merit  in  the  defendant's  argu- 
ment that  tlie  facts  regarding  the  issuance  of  the  transfer 
ticket  would  justify  the  conductor  in  believing  that  the 
plaintiff  did  not  intend  to  leave  the  car  until  the  junction 
point  was  reached.  Such,  however,  defendant  cannot  con- 
tend was  always  the  rule,  for  the  conductor  had  just  a 
moment  previous  issued  a  similar  transfer  to  Hawkins, 
who  immediately  left  the  car.    After  a  careful  consid^ra- 
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tion  of  this  question,  we  consider  that  we  cannot  say  that, 
as  a  matter  of  law,  the  fact  regarding  the  issuance  of  the 
transfer  ticket  was  suflBicient  to  relieve  the  defendant  from " 
liability  for  which  otherwise  it  was  liable.  It  has  been 
announced  by  this  court  that  "when  a  given  state  of  facts 
is  such  that  reasonable  men  may  fairly  differ  ui)on  the 
question  as  to  whether  there  was  negligence  or  not,  the 
determination  of  the  matter  is  for  the  jury."  Omaha 
Street  B.  Co\  v.  Craig,  39  Neb.  601.  Under  this  rule,  and 
after  a  careful  consideration  of  the  evidence,  w^e  are  con- 
vinced that  there  was  suflScient  evidence  introduced  by 
plaintiff  to  authorize  the  submission  of  the  case  to  the 
jury. 

Defendant,  however,  contends  that  the  evidence  clearly 
shows  contributory  negligence  on  the  part  of  the  plaintiff. 
As  to  this  point,  it  clearly  appears  that,  if  the  plaintiff's 
testimony  is  true  (and  this  was  a  question  for  the  jury  to 
determine),  he  was  not  guilty  of  contributory  negligence 
as  alleged  by  defendant. 

For  these  reasons  and  in  view  of  the  conflicting  testi- 
mony as  to  the  manner  in  which  the  injury  occurred,  we 
recommend  that  the  judgment  of  the  district  court  be 
affirmed. 

Ames  and  Oldham,  00.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affibmbd. 
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Pabmebs  &  Merchants  Bank,  appellee,  v.  William 
Cabmon,  appellant. 

Fma)  Jum  8,  1906.    No.  14^359. 

Bvidence  examined,  and  held  to  support  the  Judgment  of  the  district 
court 

Appeal  from  the  district  court  for  Polk  counly: 
Arthur  J.  Evans,  Judge.    Affirmed. 

John  Tongue f  for  appellant.  > 

E.  E.  Stanton,  contra. 

DuppiE,  O. 

William  Carlson,  appellant,  made  his  note  to  the  Peo- 
ple's Medical  Disi)en8ary.  of  Chicago,  Illinois,  for  |50,  due 
six  months  from  date.  The  note  was  executed  in  considera- 
tion of  a  contract  made  by  the  payee  for  six  months'  medical 
treatment,  such  treatment  to  be  continued  without  further 
compensation  if  a  cure  was  not  effected  within  that  time. 
The  evidence  is  undisputed  that  the  Farmers  &  Merchants 
Bank  purchased  this  note  in  the  usual  course  of  business, 
paying  full  value  therefor  before  its  maturity.  The  defense 
relied  upon  is  that,  before  signing  the  note,  Carlson 
insisted  that  there  should  be  indorsed  on  the  back  thereof 
the  following:  'Tayable  according  to  contract.^'  It  is 
claimed  that  these  words  have  been  erased  from  the  back 
of  the  note  and  this  worked  a  material  alteration  thereof. 
The  case  was  tried  to  the  court  without  a  jury,  and  judg- 
ment entered  in  favor  of  the  bank. 

The  agent  of  the  medical  company  who  took  the  note 
from  Carlson  testifies  that  no  indorsement  whatever  was 
made  upon  the  back  of  the  note,  and  that  it  is  now  in  the 
same  condition  as  when  signed  by  Carlson.  Altschuler, 
who  acted  as  the  agent  of  the  medical  company  in  selling 
this  and  other  notes  to  the  bank,  testifies  that  it  is  in  the 
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same  condition  as  when  received  by  him.  The  original  note 
is  found  in  the  bill  of  exceptions,  and  a  careful  examina- 
tion fails  to  disclose  any  evidence  that  the  note  was 
indorsed  as  claimed^  or  any  signs  that  any  erasure  has  been 
made  or  attempted.  The  finding  of  the  district  court  is 
fully  sustained  by  the  evidenca  Objections  were  made 
to  ^e  depositions  of  Collins  and  Altschuler,  two  of  the 
plaintiff's  witnesses,  but  of  so  technical  a  character  that 
they  do  not  call  for  any  discussion. 
We  recommend  an  affirmance  of  the  judgment. 

Albert  and  Jackson,  CC,  concur. 

By  the  Court:    For  the  reasons  stated  in  the  forgoing 
opinion,  the  judgment  of  the  district  court  is    ' 

Affirmbd. 


OlAF  ISAAO  ET  AL.,  APPELLANTS,  V.  W.  J.  HALDBBMAN  BT 
AL.,  APPELLEES. 

Fujed  Jtths  8,  1906.    No.  14,866. 

1.  Wills:  SioNATiTBE.    A  testatoF,  being  unable  to  write  his  own  name. 

Bald  to  the  draftsman  of  his  will,  in  the  presence  of  two  wit- 
nesses: "You  know  I  cannot  write.  Ton  will  have  to  sign  it  for 
me/'  Heldt  That  this  was  a  sufficient  request  to  authorize  the 
draftsman  to  sign  the  testator's  name. 

2.  Konezpert  witnesses  called  upon  the  question  of  the  mental  ca- 

pacity of  a  testator  must  state  the  facts  upon  which  their  opinion 
of  incapacity  Is  based. 

S.  Sridence  examined,  and  held  insufficient  to  show  either  mental 
incapacity  or  undue  influence. 

Appeal  from  the  district  court  for  Pawnee  couniy: 
Albert  H.  Babcock,  Judge.   Aprmed. 

W.  H.  Richards  and  L.  W.  Colby,  for  appellants. 

Q.  T.  BeldA/ng,  J.  O.  Dort  and  F.  Martin,  contra. 
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DUPFIB,  C. 

In  1867  Nels  Isaac  and  his  two  brothers  came  to  Ne- 
braska, and  eaca  took  up  a  homestead  in  Pawnee  county  in 
the  same  neighborhood.  Nels  Isaac  and  his  brother  Fred 
were  bachelors.  Some  years  later  Fred  Isaac  died  from 
injuries  received  in  an  accident,  and  Nels  purchased  from 
the  administrator  of  his  estate  the  160  acres  of  land  of 
which  he  died  seized.  Nels  resided  on  his  own  homestead 
until  a  short  time  previous  to  his  death,  living  alone  and 
usually  renting  his  two  farms.  About  ten  years  previous 
to  his  death,  which  occurred  August  9,  1902,  Frederick 
Southard  rented  from  him  the  place  formerly  belonging  to 
his  deceased  brother,  and  continued  aa  his  renter  up  to 
the  time  of  his  death.  The  evidence  is  quite  conclusive 
that  Nels  was  a  strong,  hearty  man  up  to  a  date  not 
longer  than  one  year  previous  to  his  decease;  that  some- 
thing like  two  weeks  previous  to  his  death  he  left  his  own 
house  and  went  to  live  with  his  renter,  Frederick  Southard, 
at  whose  place  he  died  from  inflammation  of  the  bladder. 
On  July  30, 1902,  he  executed  his  last  will  and  testament^ 
by  the  terms  of  which  he  devised  to  his  renter,  Frederick 
Southard,  and  Alyaretta  Southard,  his  wife,  the  160  acres 
of  land  upon  which  they  were  living  as  his  tenants.  To  his 
brother,  Swen  A.  Isaac,  he  bequeathed  |10.  The  balance 
of  his  estate  he  bequeathed  to  his  other  brothers  and  sisters 
who  were  then  living,  and  to  the  legal  heirs  of  his  brothers 
and  sisters  who  were  dead.  He  named  W.  J.  Halderman 
as  executor  of  this  will.  The  will  was  admitted  to  probate, 
but  before  the  estate  was  finally  settled  the  contestants 
moved  to  have  the  probate  thereof  set  aside,  and  to  be 
allowed  to  offer  objections,  which  was  done.  Upon  a  trial 
in  the  county  court  the  will  was  again  admitted  to  probate, 
and  from  this  order  of  the  county  court  an  appeal  was 
taken  by  the  contestants  to  the  district  court 

The  objections  made  to  the  probate  of  the  will  are  (1) 
That  the  instrument  is  not  executed  as  required  by  law; 
(2)  that  it  is  not  properly  attested;  (3)  that  at  the  date 
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of  its  execution  Nels  Isaac  was  not  possessed  of  suflScient 
mental  capacity  to  make  a  will;  (4)  that  the  will  was  exe- 
cuted in  its  present  form  by  reason  of  the  undue  influence 
exerted  upon  the  testator  by  Frederick  and  Alvaretta 
Southard,  The  jury  returned  a  verdict  finding  that  the 
testator  was  of  sound  mind  and  memory,  and  not  under 
any  restraint  or  undue  influence  when  the  same  was  exe- 
cuted. The  following  special  interrogatories  and  answers 
were  also  returned  by  the  jury:  "(1)  Was  the  instrument 
^Exhibit  A^  signed  by  Nels  Isaac,  or  was  it  signed  by  some 
other  person  in  his  presence  and  by  his  express  direction? 
A.  Yes.  (2)  At  the  time  of  the  alleged  execution  of  *Ex- 
hibit  A'  was  Nels  Isaac  of  sound  mind  and  memory?  A. 
Yes.  (3)  Was  the  execution  of  the  instrument  ^Exhibit 
A'  obtained  by  the  undue  influence  of  Frederick  and  Alva- 
retta Southard?  A.  No."  From  the  order  entered  on  this 
verdict  admitting  the  will  to  probate,  and  directing  a  dis- 
tribution of  the  estate  in  accordance  with  its  terms,  the 
contestants  have  appealed. 

The  evidence  discloses  that  Nels  Isaac,  the  testator, 
could  not  read,  and  it  is  earnestly  insisted  that  the  evidence 
fails  to  show  that  his  name  was  signed  to  the  will  by  his 
express  direction  as  required  by  our  statute.  The  testi- 
mony relating  to  the  execution  of  the  will  may  be  briefly 
summarized  as  follows:  On  the  day  previous  to  the  mak- 
ing of  the  will  the  decedent  asked  Dr.  Plehn,  who  attended 
him  in  his  last  illness,  to  call  on  W.  J^  Halderman,  a 
banker  of  the  town  of  Burchard,  and  with  whom  the 
decedent  had  transacted  his  banking  business  for  many 
years,  and  request  him  to  come  to  the  house  and  write  his 
will  and  to  bring  witnesses.  On  the  next  evening  Mr. 
Halderman,  together  with  his  son,  Fulton  Halderman  and 
Dr.  Plehn,  drove  out  to  the  decedent's  farm  occupied  by 
Southard,  and  found  the  decedent  sitting  or  lying  in  a 
haiamock  in  the  yard.  The  elder  Halderman  and  decedent 
went  into  the  house  and  into  the  room  occupied  by  Isaac, 
where  the  will  was  written.  Halderman  testified  that 
Isaac  would  dictate  to  him  a  section  of  the  will,  which 
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would  then  be  read  over  to  him,  after  which  another  sec- 
tion of  the  will  would  be  dictated,  written  and  read  to 
Isaac,  and  that  after  it  was  completed  the  whole  instru- 
ment was  read  to  Isaac  who  manifested  his  assent  thereto. 
The  decedent  himself  then  opened  the  door  into  the  kitchen 
where  the  doctor  and  young  Halderman  were  sitting,  and 
asked  them  to  come  in  and  witness  his  will.  The  younger 
Halde^nnan  started  to  read  the  instrument,  when  his  father 
said  it  w,as  unnecessary  as  Mr.  Isaac  was  fully  acquainted 
with  its  provisions,  and  turned  to  Isaac  and  told  him  that 
it  was  ready  for  his  signature.  Isaac  then  said  to  Mm: 
'TTou  know  I  cannot  write.  You  will  have  to  sign  it  for 
me,"  and  thereupon  the  elder  Halderman  signed  Isaac's 
name  to  the  instrument  and  afterwards  made  his  mark, 
Isaac  placing  his  hand  upon  the  top  of  the  pen.  Dr.  Plehn 
and  young  Halderman  then  signed  as  witnesses.  This  is 
the  testimony  of  the  two  Haldermans  and  Dr.  Plehn,  and 
is  uncontradicted.  In  Murry  v.  Eenneaaey,  48  Neb.  608,  it 
was  held  that,  where  a  will  was  signed  by  a  third  party 
and  no  proof  offered  of  any  request  so  to  do  from  the  tes- 
tatrix, valid  execution  of  the  will  was  not  established.  But 
in  Elliott  V.  Elliott,  3  Neb.  (Unof.)  832,  the  testator  said 
to  Mr.  Peterson  that  the  latter  would  have  to  write  his 
name,  and  that  he  did  so,  and  the  testator  after  that 
touched  the  pen  while  his  mark  was  made.  This  was  held 
a  sufficient  request  upon  the  part  of  the  testator  that  his 
name  be  signed  by  Peterson.  The  case  is  a  direct  authority 
in  support  of  the  finding  in  this  case  that  the  will  wad 
properly  executed.. 

We  have  read  with  care  the  voluminous  record  contain- 
ing the  evidence  in  this  case,  and  can  find  no  testimony 
which  would  go  to  support  a  verdict,  if  such  had  been 
returned,  that  the  testator  was  of  unsound  mind  or  not 
perfectly  capable  of  transacting  business  at  the  time  the 
will  was  made.  He  had  lived  in  Pawnee  county  since  1867. 
He  had  accumulated  property  estimated  to  be  worth  about 
120,000  at  the  time  of  his  death.  His  mental  capacity  and 
good  business  judgment  had  not  been  questioned  np  to 
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the  time  this  contest  was  filed.  The  doctor  who  attended 
him  in  his  last  illness,  and  another  physician  called  in  for 
consultation  a  few  days  previous  to  his  death,  both  affirm 
his  mental  capacity.  The  banker  with  whom  he  transacted 
his  business  for  years  had  no  doubt  of  his  ability  to 
thoroughly  understand  and  appreciate  what  he  was  doin^. 
Numerous  neighbors  and  acquaintances  with  no  interest 
in  the  case  testified  to  his  capacity.  On  the  other  hand  two 
or  three  physicians  having  no  personal  acquaintance  with 
him,  and  in  answer  to  hypothetical  questions  based  upon 
his  mode  of  living,  of  a  secret  habit  which  he  is  said  to  have 
practiced,  and  the  fact  that  he  usually  kept  a  supply  of 
beer  on  hand  and  of  which  he  drank  about  one  bottle  a  day, 
gave  their  opinion  that  he  was  not  of  sufficient  mental 
capacity  to  make  a  will  or  to  transact  business.  He  never 
used  intoxicants  to  excess.  Being  a  bachelor,  and  living 
by  himself,  his  house  was  not  in  the  best  of  order  nor  tidily 
kept,  and  while  some  partids,  apparently  disinterested,  tes- 
tified to  his  want  of  mental  capacity,  the  facts  upon  which 
they  based  their  opinion  are  either  not  shown  in  the  record 
or  are  clearly  insufficient  to  sustain  a  finding  of  mental 
incapacity..  We  doubt  whether  we  should  pay  any  atten- 
tion to  the  evidence  of  most  of  contestants'  witnesses.  In 
numerous  cases  we  have  held  that  a  nonexpert  witness  can 
be  i)ermitted  to  express  his  opinion  as  to  the  sanity  or 
insanity  of  a  person  only  when  he  has  shown  other  suffi- 
cient qualifications  and  has  stated  the  facts  and  circum- 
stances upon  which  his  opinion  of  such  mental  condition  is 
based.  Hoover  v.  State,  48  Neb.  184 ;  Snider  v.  State,  56 
Neb.  309;  Lamh  v.  Lynch,  66  Neb.  135,  and  cases  found  in 
1  Page,  Digest,  835.  As  said  by  the  supreme  court  of 
Michigan  in  Hibhard  v.  Baker,  141  Mich.  124 : 

"It  may  be  a  question  of  some  difficulty  to  determine  in 
all  cases  whether  a  witness  has  shown  himself  competent, 
nor  do  we  intimate  that  he  may  not  be  able  to  state  to 
the  jury  his  opinion,  after  showing  that  there  were  acts 
and  appearances  of  the  part^  which  he  is  unable  to 
4e6cribe  to  the  jury,  but  which  left  an  impression  upon 
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his  mind ;  but  in  the  absence  of  this,  and  where  the  testi- 
mony of  the  witness  only  goes  the  length  of  showing  acts 
which  are  entirely  consistent  with  sanity,  and  which  have 
not  the  slightest  tendency  to  show  insanity,  it  would  be  a 
dangerous  rule  which  would  permit  his  opinion  to  be 
received."  The  reason  for  this  is  well  stated  by  the  same 
court  in  Beauhien  v.  Cicotte,  12  Mich.  459 : 

"The  general  doctrine  is,  that  all  witnesses  speaking 
from  observation  must,  as  far  as  possible,  state  such  facts 
as  they  can  give  as  the  basis  of  their  opinion.  This  rule 
does  not  require  them  to  describe  what  is  not  susceptible  of 
description,  nor  to  narrate  facts  enough  to  enable  a  jury 
to  form  an  opinion  from  those  alona  This  would  be  impos- 
sible; and  if  it  could  be  done,  there  would  be  no  occasion 
for  any  opinion  from  the  witness.  •  •  •  But,  if  wit- 
nesses were  not  compellable  to  state  such  facts  as  are 
tangible,  there  would  be  no  means  of  testing  their  truth- 
fulness. When  they  state  visible  and  intelligible  appear- 
ances and  acts,  others  who  had  the  same  means  of  obser- 
vation may  contradict  them,  or  show  significant  and 
explanatory  facts  in  addition ;  and  if  their  story  is  fabri- 
cated, or  if  they  describe  facts  having  a  medical  explana- 
tion, medical  experts  may  detect  falsehood  in  inconsistent 
symptoms,  or  determine  how  far  the  symptoms  truly  given 
have  a  scientific  bearing." 

We  fail  to  discover  any  evidence  of  undue  influence 
exerted  upon  the  testator  by  Frederick  Southard  or  his 
wife.  It  is  true  they  resided  on  the  testator's  farm  for  ten 
years  or  more,  and  had  the  opportunity  to  approach  and 
influence  him,  but  opportunity  alone  is  not  sufficient  It  is 
quite  evident  that  the  deceased  was  well  pleased  with 
Southard's  management  of  his  farm  and  that  he  took  a 
great  liking  to  Southard's  children,  a  young  boy  and  girl. 
The  children  apparently  reciprocated  this  kindly  feeling 
and  were  in  the  decedent's  company  a  great  deal.  He  often 
took  them  to  town  and  expressed  great  love  for  them,  and 
on  several  occasions  had  said  that  he  would  will  them  the 
farm  upon  which  their  father  and  mother  resided.     It 
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appears,  however,  that  about  the  middle  of  July  previous 
to  his  death  he  changed  his  mind  and  concluded  to  give 
the  land  upon  which  plaintiff  lived  to  Southard  and  his 
wife  rather  than  to  the  children.  J.  S.  Harrod  testified 
that  on  July  18, 1902,  Isaac  brought  a  load  of  oats  to  town; 
that  he  shoveled  out  a  part  of  the  load,  when  Harrod  took 
the  shovel  and  unloaded  the  balance.  After  some  conver- 
sation about  other  parties  Isaac  said  to  the  witness :  "  ^Do 
you  remember  what  I  told  you  down  town  about  the  chil- 
dren?' I  said,  Tred  Southard's?'  And  he  said, 'Yes.'  Well, 
he  said,  'I  have  changed  my  mind  about  that.  Sometimes, 
when  a  boy  get  19  or  20  years  old,  they  get  kinda  smart 
with  older  heads  to  nag*  them  on,  and  Frank  might  tell  his 
father  and  mother,  when  he  was  19  or  20  years  old,  to  get 
oflf  there,  that  he  owned  the  property.'  He  said,  *I  would 
hate  to  have  that  happen,  when  I  kicked  the  bucket.  When 
I  am  gone,  I  wouldn't  want  that  to  happen.  Fred  Southard 
and  his  wife  has  been  the  best  friends  I  ever  had.  They 
have  treated  me  better  than  my  own  relations,'  and  he  said, 
•*I  am  going  to  give  the  property  to  Fred  and  his  wife,  and 
let  the  children  have  it  after  they  get  through  with  it.' " 
Southard  nor  his  wife  were  present  when  the  will  was 
made.  It  does  not  appear  that  they  had  knowledge  of  his 
intention  to  make  a  will  at  the  time.  So  far  as  the  record 
discloses,  there  is  absolutely  no  evidence  of  any  influence 
brought  by  them  to  bear  upon  the  testator  relating  to  the 
disposition  of  his  property.  .It  is  further  evident  that  the 
testator  was  not  on  the  best  of  terms  with  some  of  his  own 
relatives.  His  brother  Swen,  who  lived  in  the  same  neigh- 
borhood, rarely  called  on  him,  and  for  years  they  did  not 
visit  back  or  forth  to  exceed  half  a  dozen  times.  The  evi- 
dence indicates  that  some  trouble  arose  out  of  the  settle- 
ment of  the  estate  of  the  decased  brother,  and  this  may,  and 
probably  does,  account  for  the  small  amount  bequeathed  to 
him.  The  fact  that  the  decedent  bequeathed  a  large  part  of 
his  property  to  strangers  in  blood  is  not  an  evidence  either 
of  mental  incapacity  or  undue  influence.  Courts  and 
juries  are  jjot  warranted  in  setting  aside  last  wills  and 
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testaments,  and  snbstitating  in  lieu  thereof  iheir  own 
notions  as  to  what  a  testator  shonld  do  with  his  property, 
except  upon  satisfactory  evidence.  No  right  of  the  citizen 
is  more  valued  than  the  power  to  dispose  of  his  property  by 
will.  No  right  is  more  solemnly  assured  to  him  by  the  law. 
Nor  does  it  depend  in  any  sense  upon  the  judicious  exer- 
cise of  that  right..  It  rarely  happens  that  a  man  bequeaths 
his  estate  to  the  entire  satisfaction  of  either  his  family  or 
friends.  The  law  wisely  secures  equality  of  distribution 
where  a  man  dies  intestate,  but  the  very  object  of  a  will  is 
to  produce  inequality  and  to  provide  for  the  wants  of  the 
testator^s  family,  to  protect  those  who  are  helpless^  to 
reward  those  who  have  been  aflfe<«tionate,  and  to  punish 
those  who  have  been  disobedient  In  this  country  a  man's 
prejudices  form  a  part  of  his  liberty.  He  has  a  right  to 
them.  He  may  be  unjust  to  his  children  or  rdatives.  He 
is  entitled  to  the  control  of  his  property  while  living,  and 
by  will  to  direct  its  use  after  his  death,  subject  only  to 
such  restrictions  as  are  imposed  by  law.  Where  a  man  has 
sufficient  memory  and  understanding  to  make  a  will,  and. 
sach  instrument  is  not  the  result  of  undue  influence,  it  is 
not  to  be  set  aside  without  sufficient  evidence,  nor  upon 
sentimental  notions  of  equality.  The  verdict  being  the 
only  one  which  the  evidence  warrants,  errors  in  the 
instructions,  if  any,  are  immaterial  and  need  no  consid- 
eration. 
We  recommend  an  affirmance  of  the  judgment 

Albert  and  Jackson,  CC.>  concur. 

By  the  Court :    For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affibmed. 
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Ida  M.  Heim,  appellee,  y.  Fntsr  National  Bank  of 
Humboldt,  appellant. 

Fli«B>  JxTiTB  8,  1906.    No.  14,367. 

Banks:  Dbpositb:  Action.  A  party  went  to  the  banking  house  of^the 
defendant  bank  to  make  a  time  deposit,  and  asked  the  president 
of  the  bank  what  Interest  they  were  paying  on  money.  His  own 
testimony  Is  to  the  effect  that  he  asked  the  party  whaf  amount 
she  had  and  how  long  It  would  be  left  The  reply  was:  About 
11,600,  to  be  left  for  six  months.  He  replied:  "The  bank  is  pay- 
ing three  per  cent.,  but  since  you  have  come  up  here  so  far  I 
will  pay  you  four."  The  party  then  handed  him  an  eastern  draft 
for  an  amount  exceeding  |1,600,  and  he  wrote  out  and  returned 
a  time  check  for  the  amount,  payable  at  the  bank  in  six  months, 
with  interest  at  four  per  cent  This  time  check  was  signed  by 
the  president  in  his  Individual  capacity,  and  it  contained  nothing 
to  indicate  that  the  money  was  deposited  with  the  bank  or  that 
the  bank  assumed  any  obligation  fOr  its  repasrment  Held,  That 
the  depositor  might  recover  from  the  bank  in  an  action  for 
money  had  and  received. 

Appeal  from  the  district  court  fbr  Richardson  county: 
WiLLLLM  H.  Kblligab,  JUDGE.    Affirmed. 

F.  Martin,  E.  Falloon  and  Stewart  d  Hunger,  for  appel'- 
lant. 

J.  JT,  Broody,  contra. 

DUFFIEy  O. 

In  March,  1903,  Mrs.  Ida  M.  Heim  received  ?1,652.42 
from  her  father's  estate.  The  amount  was  sent  her  in  a 
draft  dra\^  by  the  Citizens  State  Bank  of  Keithburg,  Illi- 
ndBj  on  the  Continental  National  Bank  of  Chicago.  The 
testimony  discloses  that  Mr.  and  Mrs.  Heim,  who  reside 
on  a  farm  near  Dawson,  intended  to  build  a  new  dwelling 
house  that  season,  and  they  concluded  to  deposit  the 
money  in  some  bank  where  it  would  draw  interest  as  a 
time  deposit  for  six  months,  and  where  it  would  be  imme- 
diately available  for  use  when  they  commenced  their  build- 
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ing  operations.  The  bank  at  Dawson  was  not  paying 
interest  on  deposits,  and  the  testimony  of  the  plaintiff  is 
to  the  effect  that  she  indorsed  the  draft  in  blank  and  gave 
it  to  her  husband,  who  drove  to  Humboldt  for  the  purpose 
of  depositing  it  in  the  First  National  Bank  at  that  place, 
F.  W.  Samuelson  was  president  of  the  First  National  Bank 
of  Humboldt  and  had  occupied  that  position  for  about  20 
years.  Mr.  Heim  relates  what  took  place  between  himself 
and  Mr.  Samuelson  in  the  following  language :  "I  stepped 
up  to  the  window,  and  Mr.  Samuelson  came  forward,  and 
I  told  him  my  wife  had  sqme  money  and  she  wanted  to 
leave  it  at  the  bank.  I  asked  him  if  they  were  paying  any 
interest  on  time  deposits,  and  he  asked  me  my  name  and 
where  I  was  from,  and  I  told  him.  He  wanted  to  know 
what  amount  I  had,  and  I  told  him,  and  I  asked  him  how 
much  interest  he  would  pay  if  I  left  it  six  months,  and 
he  said,  *We  usually  pay  but  3  per  cent,  but  since  you  have 
come  up  here  so  far  I  will  give  you  4  per  cent  I  told  him 
all  right,  I  would  leave  it,  and  he  went  and  wrote  out  a 
paper  and  handed  it  tb  me,  and  I  took  it"  The  paper 
referred  to,  and  which  Samuelson  gave  in  acknowledg- 
ment of  the  money,  is  in  the  following  language:  "F.  W. 
Samuelson,  Loans.  fl,652.  Humboldt,  Neb.,  Mar.  12, 
•1903.  Pay  to  the  order  of  Ida  M.  Heim  $1,652.42,  sixteen 
hundred  fifty-two  and  42-100  dollars.  Due  in  six  months 
at  i^  Int.  F.  W.  Samuelson..  Payable  at  The  First 
National  Bank,  Humboldt,  Neb."  Mr..  Heim  returned  with 
this  paper  to  his  home  near  Dawson,  where  he  and  his  wife 
read  and  examined  it,  after  which  they  put  it  in  an  enve- 
lope and  placed  it  in  the  safe  of  Mr.  Heim's  brother,  a 
merchant  doing  business  in  Dawson,  where  they  kept  other 
papers.  Both  Mr.  and  Mrs.  Heim  testified  that  they  hkd 
never  seen  a  certificate  of  deposit;  and  this  was  the  first 
transaction  of  the  kind  they  ever  had  and  they  supposed 
that  the  paper  given  them  by  Mr.  Samuelson  was  regular  in 
all  respects.  Samuelson  failed  in  the  summer  or  fall  of 
1903,  and  sent  Mrs.  Heim  a  notice  stating  that  fact  and 
requesting  her  to  meet  him  in  an  oSice  at  Falls  City.  Upon 
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receiving  this  notice  the  paper  was  taken  from  the  safe, 
and  its  true  character  ascertained  from  the  cashier  of  the 
bank  at  Dawson,  and  thereupon  this  action  was  commenced 
to  recover  from  the  bank  the  sum  of  ?1,652.42,  which  the 
petition  alleges  was  deposited  in  the  bank  by  Mrs,  Heim^ 
The  petition  contains  a  detailed  statement  of  the  facts. 
The  answer  of  the  bank  is  a  general  denial,  except  that  it 
admits  that  Samuelson  was  president  of  the  bank  at  the 
time  of  the  transaction.  The  jury  returned  a  verdict  in 
favor  of  the  plaintiff,  upon  which  judgment  was  entered, 
and  the  defendant  has  appealed  the  case  to  this  court 

Samuelson  was  called  as  a  witness  for  the  defendant, 
but,  before  giving  his  version  of  the  occurrence,  it  might  be 
well  to  state  that  Mrs.  Heim  had  testified  that  she  had 
never  been  in  the  Humboldt  bank,  and  both  Mrs.  Heim  and 
her  husband  testified  that  on  the  day  of  the  transaction 
she  visited  her  husband^s  mother  and  was  there  when  Mr. 
Heim  returned  from  Humboldt.  His  story  of  the  trans- 
action is  as  follows :  "Q..  Now,  you  may  go  on  and  tell  the 
jury  what  took  place  at  that  time — ^what  conversation  took 
place  between  you  and  him  at  that  time?  A.  It  puts  me  in 
rather  an  embarrassing  situation,  for  the  reason  Mrs.  Heim 
testified  she  was  not  in  the  bank  that  day.  Q.  Go  on  and 
tell  which  one  of  them  did  this  business.  Give  your  version 
of  it.  A.  Mr.  and  Mrs.  Heim  were  both  in  the  bank  that 
day.  Q.  Now,  who  transacted  that  business  with  you,  Mr. 
or  Mrs.  Heim?  A.  Mrs.  Heim.  Q.  What  conversation 
took  place  between  you  and  Mrs.  Heim  leading  up  to  this 
paper  that  Judge  Broady  introduced  in  evidence,  the  time 
check?  A.  Mrs.  Heim  and  Mr.  Heim  came  into  the  bank 
on  the  13th  day  of  March,  1903,  and  Mrs.  Heim  stepped  up 
to  the  counter  and  asked  what  interest  we  would  pay  on 
money,  or  Vhat  interest  will  you  pay  on  money,*  and  I 
asked  her  how  much  she  wanted  to  leave,  and  she  said 
about  ?1,600.  I  asked  her  how  long  a  time  she  wanted 
to  leave  it,  and  she  said  about  six  months.  Q.  What  did 
you  tell  her?  A.  I  said  to  her  the  bank  was  paying  3  per 
cent  interest,  but  that  I  would  pay  her  4  per  cent  Q. 
56 
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What  did  she  say?  A.  She  then  handed  me  the  draft  or 
check  on  some  eastern  bank,  and  she  indorsed  it,  and  tlien 
I  went  to  my  private  check  book  and  wrote  a  check  payable 
to  Mrs.  Ida  M.  Heim  for  $1,652.42,  drawing  4  per  cent 
interest  on  six  months  time,  payable  at  the  First  National 
Bank  of  Humboldt,  Nebraska.  Q.  You  say,  at  the  time, 
she  gave  you  the  draft  on  some  bank  in  tiie  east?  A.  Yes, 
sir.  Q.  That  is  the  draft  introduced  in  evidence?  A.  I 
think  so,  Q.  ^Tiat  did  you  do  with  that?  A.  I  deposited 
the  draft  to  my  cl^it  in  the  First  National  Bank  of  Hum- 
boldt." The  defendant's  evidence  further  showed  that 
Samuelson  had  received  credit  on  his  pass  book  for  the 
amount  of  this  draft. 

It  .is  strenuously  insisted  by  the  bank  that  the  transac- 
tion was  one  between  Mrs.  Heim  and  Samuelson ;  that  e 
bank  never  received  the  money ;  that  it  was  a  loan  made  to 
Samuelson  individually  and  for  which  the  bank  cannot  be 
held  liable.  If  we  place  the  evidence  of  Mr.  Heim  and 
Mr.  Samuelson  side  by  side,  and  read  the  statement  of  each 
relating  to  what  transpired  in  the  bank,  no.  express  words 
used  by  the  parties  could  make  it  clearer  that  Heim  wished 
to  deposit  this  money  with  the  bank,  and  that  Samuelson 
so  understood  it.  Whether  it  was  Mr.  or  Mrs.  Heim  who 
visited  the  bank,  the  purpose  was  to  make  a  deposit,  and 
not  a  personal  loan  to  Samuelson.  For  nearly  20  years  he 
had  been  president  of  the  defendant  bank.  It  is  probably 
true  that  during  this  time  he  was  engaged  in  many  private 
transactions  in  which  the  bank  had  no  interest,  and  it  may 
be  true  that  he  borrowed  money  on  his  own  account  from 
outside  parties,  but  the  question  asked  him  concerning  this 
particular  deposit  was  what  interest  the  bank  was  paying 
on  deposits,  which  was  a  clear  indication  that  the  customer 
wished  to  deal  with  the  bank,  and  not  with  him  in  his  indi- 
vidual capacity.  The  fact  that  he  replied,  "The  bank  is 
paying  3  per  cent.^  but  I  will  pay  you  4  per  cent.,'*  could 
leave  but  one  impression  upon  the  mind  of  a  customer  who 
came  for  the  purpose  of  making  the  deposit  there,  viz.,  that 
the  bank  would  make  an  exception  in  his  favor  and  that  4 
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per  cent,  would  be  allowed  by  the  bank  on  that  particular 
deposit.  We  must  bear  in  mind  that  the  customer  went  to 
the  bank  for  the  purpose  of  making  a  deposit,  and  with  no 
thought  of  effecting  a  private  loan ;  that  the  talk  which  he 
had  was  with  the  president  of  the  institution ;  that  Samuel- 
son  represented  the  institution,  and  what  he  said  was 
taken  by  the  customer  as  speaking  for  the  bank.  It  was 
the  bank  that  was  speaking,  in  contemplation  of  the  cus- 
tomer, and  to  make  it  a  dealing  with  Samuelson  individu- 
ally a  plain  statement  putting  the  customer  upon  notice 
and  imparting  knowhnige  of  that  fact  should  be  made  to 
appear.  It  is  true  that  Samuelson  did  not,  in  words,  rep- 
resent that  the  paper  given  the  Heims  was  the  paper  of  the 
bank;  but  the  circumstances  of  the  case,  the  conversation 
had  even  on  his  own  version  of  it,  can  leave  no  doubt  that  it 
led  the  customer  to  believe  he  was  receiving  a  certificate  of 
deposit  issued  for  the  bank  and  by  the  bank,  and  we  have 
no  doubt  that  Samuelson  himself  was  fully  aware  that 
such  was  the  case  and  desired  it  to  be  so  understood. 
Actions  often  speak  louder  than  words,  and  this  is  as  true 
where  fraud  is  attempted  and  perpetrated  as  in  other 
matters. 

Section  341  of  our  code  is  peculiarly  applicable  to  the 
facts  here  shown.  It  provides:  "WTien  the  terms  of  an 
agreement  have  been  intended  in  a  different  sense  by  the 
parties  to  it,  that  sense  is  to  prevail  against  either  party  in 
which  he  had  reason  to  suppose  the  other  understood  it" 
Again,  this  case  seems  to  be  ruled  by  Patterson  v.  First 
Nat.  Bank,  73  Neb.  384.  Zicgler  v.  First  Nat.  Bank,  93 
Pa.  St.  393,  is  a  case  in  point.  We  cannot  do  better  than  to 
quote  the  language  of  Judge  Paxton  in  that  case : 

"^Tien  the  plaintiff  took  his  money  to  the  First  Na- 
tional Bank  of  Allen  town,  and  handed  it  to  the  cashier  for 
deposit,  the  bank  became  responsible  therefor.  The  cashier 
was  the  executive  officer  of  the  bank,  and  authorized  by  the 
very  nature  of  his  office  to  receive  money  on  deposit. 
After  receiving  it,  no  trick  or  fraud  on  his  part,  by  means 
of  which  tlie  money  was  passed  over  to  Blumer  &  Co.,  a 


^ 
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firm  in  which  the  bank  officers  were  largely  interested, 
and  appeared  to  have  had  the  control,  could  absolve  the 
bank  from  its  liability.  No  class  of  men  have  the  confi- 
dence of  the  people  to  a  greater  extent  than  bank  officers. 
Depositors  do  not  deal  with' them  at  arm's  length,  and  can 
be  imposed  upon  with  the  greatest  ease  by  such  officials. 
It  would  be  monstrous  to  allow  them  to  take  advantage 
of  the  ignorant  and  unwary,  by  reason  of  their  position 
and  the  confidence  which  it  inspires.  It  was  doubtless  a 
misfortune  to  this  bank  to  have  unworthy  officials,  if  such 
should  prove  to  be  the  case.  It  certainly  was  unwise  to 
permit  its  chief  officers  to  occupy  a  dual  position  with 
divided  interests,  but  the  consequences  resulting  therefrom 
cannot  be  visited  upon  those  who  dealt  in  good  faith  with 
the  bank.'' 

Coleman  v.  First  Nat.  Bank,  53  N.  T.  388;  is  also 
directly  in  point.  In  that  case  the  plaintiff  handed  a  sum 
of  money  to  defendant's  teller  in  defendant's  banking 
office  and  over  its  counter,  stating  he  desired  to  leave  it 
on  deposit  with  the  bank.  The  teller  gave  him  a  certificate 
which  was  in  form  an  acknowledgment  that  plaintiff  had 
deposited  the  money  with  S.  R.  VanCampen  and  contained 
a  personal  obligation  on  the  part  of  the  latter  to  repay 
the  amount.  VanCampen  was  the  bank  president.  The 
certificate  was  signed  by  him,  but  not  in  his  official  capac- 
ity. The  bank  was  not  named  in  it,  and  there  was  nothing 
on  its  face  indicating  that  the  money  was  deposited  with 
the  bank  or  that  it  assumed  any  obligation  in  respect 
thereto.  Plaintiff  did  not  read  the  certificate  when  he 
received  it.  In  an  action  to  recover  "the  amount  of  the 
deposit,  it  was  held  that  the  plaintiff  was  not  precluded  by 
the  certificate;  that  the  doctrine  of  constructive  notice  of 
its  contents  from  the  fact  of  possession  thereof  did  not 
apply,  and  that  it  was  a  question  of  fact  for  a  jury  whether 
the  deposit  was  with  the  defendant  or  VanCampen. 

In  the  case  we  are  considering  it  is  not  entirely  clear 
that  the  bank  did  not  in  fact  get  the  benefit  of  this  money. 
It  is  true  that  Samuelson  testifies  that  he  deposited  the 
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draft  to  hia  own  private  account^  but  the  draft  does  not 
bear  his  indorsement  It  is  a  rule  so  universally  observed 
among  bankers  that  judicial  notice  thereof  may  well  be 
taken,  that  all  deposits  of  paper  of  this  character  made 
either  by  regular  customers  or  by  oflBcers  and  employees 
of  the  bank  must  bear  the  indorsement  of  the  party  making 
the  deposit.  This  is  for  the  purpose  of  informing  the  bank 
from  whom  the  deposit  came,  and  to  allow  its  oflBcers  to 
trace  the  paper  to  the  party  from  whom  it  was  received 
in  case  inquiry  and  investigation  become  necessary.  The 
objections  to  the  instructions  urged  by  the  appellant  do 
not  require  discussion.  We  think  they  were  as  favorable 
to  the  bank  as  the  law  and  the  testimony  required.  The 
jury  were  fully  informed  regarding  the  legal  rules  which 
should  govern  them  in  arriving  at  their  verdict,  and  hyper- 
critical objections  to  instructions  which  fairly  reflect  the 
law  of  the  case  and  which  in  reason  are  not  calculated  to 
mislead  the  jury  should  not  be  encouraged  or  work  a 
reversal  where  no  injustice  has  been  done. 
We  recommend  an  affirmance  of  the  judgment 

AiiBEBT  and  Jaokson,  CO.,  concur. 

By  the  Court :    For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

AFFIBBiBD. 


Charles  P.  Hahn  bt  al.,  appellees,  v.  Thomas  Bona- 
cum, APPELLANT.* 

Filed  Jxtitb  8,  1906.    No.  14,839. 

1.  Hechanlcs'  Liens:  FoBECi/)srrBE.  In  a  suit  to  foreclose  a  mechanic's 
Uen  for  labor  performed  on  a  building  under  a  contract,  relief 
will  not  be  denied  the  plaintiff  because  of  a  trifling  omission  in 
the  performance  of  the  contract,  where  there  has  been  a  sub- 
stantial performance  on  his  part. 

^Rehearing  denied.    See  opinion,  p.  846,  post 
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2.  Evidence  examined,  and  held  to  show  a  substantial  performance  on 

the  part  of  the  plaintiff  and  sufficient  to  entitle  him  to  the  relief 
E^ranted. 

3.  Evidence  as  between  the  owner  and  a  defendant  lien-holder  ex- 

amined, and  held  sufficient  to  justify  a  finding  In  favor  of  the 
latter  for  a  greater  sum  than  that  found  by  the  trial  court. 

4.  Liens:  Pbiokities.    A  mechanic's  or  materialman's  lien  duly  filed 

within  the  time  required  by  law  takes  precedence  over  a  mort- 
gage subsequently  executed  by  the  owner. 

Appeal  from  the  district  court  for  Lancaster  county: 
Edwaed  p.  Holmes,  Judge.    Reversed  toith  directions. 

A.  J.  Saioyer,  for  appellant, 

BilUngsley  &  Orcene^  Kirkpatrick  &  Eager  and  Milton 
Schwind,  contra. 

Albeet,  0. 

On  the  9th  day  of  May,  1902,  Charles  Hahn,  plaintiff, 
entered  into  a  contract  in  writing  with  the  defendant, 
Right  Reverend  Bishop  Bonacum,  whereby  it  was  agreed 
that  the  plaintiff  should  furnish  the  labor  for  the  brick 
work  required  in  the  erection  of  a  certain  building  on 
the  premises  belonging  to  the  bishop,  in  consideration 
whereof  the  bishop  was  to  pay  the  plaintiff  |3,500.  The 
bishop  was  to  furnish  the  material.  The  work  was  to  be 
performed  to  the  satisfaction  of  the  bishop  and  to  the  sat- 
isfaction of  the  superintendent  employed  by  him  to  super- 
vise the  work.  Payments  were  to  be  made  as  the  work 
progressed,  upon  estimates  made  and  signed  by  the  super- 
intendent, a  certain  percentage  to  be  retained  until  the 
completion  of  the  work.  The  contract  also  contains  these 
provisions:  "The  last  payment  not  to  become  due  until 
sixty  days  after  completion  of  the  building,  and  the  full 
payment  and  satisfaction  of  said  contractor  of  all  mechan- 
ics' liens  or  claims,  if  any,  filed  or  made  on  said  building 
on  account  of  labor  performed  on  account  of  said  con- 
tractor.    The  aforementioned  estimates  to  be  furnished 
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and  signed  by  T.  G.  Kelly,  superintendent  Provided,  that 
before  the  last  payment  is  made  a  certificate  shall  be 
obtained  by  the  contractor  from  the  clerk's  office  of  Lan- 
caster county,  signed  by  said  clerk,  that  he  has  carefully 
examined  the  records  and  finds  no  liens  or  claims  recorded 
against  said  works  op  on  account  of  said  contractor. 

•  *  •  Sixth.  The  party  of  the  first  part  to  have  not 
less  than  ten  bricklayers  employed  on  the  work  daily. 

*  *  •  Ninth.  Should  the  contractor  fail  to  finish  the 
work  on  or  before  the  twelfth  day  of  August,  1902,  or 
within  the  ninety  working  days  agreed  upon,  he  shall  pay 
or  allow  the  proprietor  by  way  of  liquidated  damages  the 
sum  of  ten  (10)  dollars  per  diem  for  each  and  every  day 
thereafter  the  said  works  shall  remain  incomplete.  When 
any  instalment  becomes  due  under  the  terms  of  this  con- 
tract, the  proprietor  shall  be  entitled  to  deduct  from  the 
amount  thereof  any  sum  or  sums  such  proprietor  may 
have  f)aid  any  subcontractor,  laborer  or  other  person 
for  work  done  for  said  building  to  be  used  in  the  per- 
formance of  this  contract  at  the  request  or  with  the 
knowledge  of  said  contractor,  and  on  the  payment  of 
the  balance  of  such  instalment,  after  making  such 
deduction,  shall  be  discharged  from  the  liability  there- 
for/' On  the  16th  day  of  December,  1902,  the  plain- 
tiff filed  a  mechanic's  lien  against  the  property  in 
question  for  labor  furnished  under  the  contract,  in- 
cluding certain  items  of  extra  labor,  which  he  claimed 
were  furnished  by  him,  but  not  included  in  the  contract, 
claiming  a  lien  on  the  property  in  the  sum  of  |1,312..  On 
the  20th  day  of  April,  1903,  he  conunenced  this  suit  for  a 
foreclosure  of  his  said  lien,  bringing  in  Ernest  C.  Thym, 
another  lien-holder,  and  the  Security  Mutual  Life  Insur- 
ance Company,  a  mortgagee,  as  parties  defendant. 

Thym  filed  a  cross-petition  in  which  he  also  prayed  the 
foreclosure  of  a  lien  against  the  same  property  for  certain 
cut  stone  which  he  had  furnished  to  the  bishop  for  the 
construction  of  the  building.  His  claim  is  based  on  a 
written  contract  whereby  he  agreed  to  furnish  certain 
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cut  stone  for  a  consideration  of  |700.  His  lien  also  covers 
the  following  items  which  he  claims  to  have  furnished 
but  which  are  not  included  in  the  contract:  six  stone 
caps  of  the  value  of  |42.60 ;  150  feet  of  stone  belt  course 
of  the  value  of  f  90 ;  one  stone  platform  in  three  pieces  of 
the  value  of  fl6;  changing  caps  to  nine-inch  bed  of  the 
value  of  |60.  The  material  was  furnished  between  the 
1st  day  of  April  and  the  2l8t  day  of  October,  1902,  the 
latter  being  the  date  the  lien  was  filed.  The  insurance 
company  also  filed  a  cross-petition,  praying  that  a  certain 
mortgage  executed  to  it  by  the  bishop  on  the  same  property 
be  established  as  a  first  lien  on  the  premises.  The  mort- 
gage was  executed  on  the  22d  day  of  October,  1902,  and 
filed  for  record  one  day  later.  As  to  this  mortgage  there  is 
no  contest  save  as  to  the  question  of  its  priority. 

As  to  the  plaintiff's  cause  of  action,  the  contest  is 
between  him  and  the  bishDp.  One  defense  is  that  the  plain- 
tiff has  never  completed  the  work;  another  that  the  shit 
was  prematurely  brought,  in  that  the  plaintiff  had  never 
obtained  a  certificate  from  the  clerk  of  Lancaster  county 
showing  that  he,  the  clerk,  had  examined  the  records  and 
found  no  liens  against  the  property  for  work  performed 
for  the  plaintiff  by  his  workmen.  Plaintiff's  claim  for 
extra  work  is  denied.  The  bishop  also  filed  several 
counterclaims  against  the  plaintiff:  (1)  f 2,400  liquidated 
damages  for  240  days'  default  after  the  12th  day  of  August, 
1902,  in  the  completion  of  the  work  under  the  contract^ 
(2)  f240  damages  for  plaintiff's  failure  to  keep  10  men 
at  work  daily  on  the  building;  (3)  |360  for  pipes,,  tanks, 
barrels,  an  engine,  etc.,  furnished  to  supply  water  for  mix- 
ing the  mortar;  $500  damage  for  the  wrongful  filing  of  the 
lien  in  question.  Answering  Thym's  cross-petition,  the 
bishop  admits  the  contract,  but  denies  that  it  was  fully 
performed  by  Thym ;  he  admits  that  certain  "extras"  were 
furnished  by  Thym,  but  denies  that  they  were  furnished 
in  pursuance  of  any  agreement  between  them,  arid  puts  in 
issue  the  reasonable  value  of  the  "extras"  furnished.  He 
also  claims  a  payment  of  $100,  for  which  he  asks  credit 
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He  also  pleads  several  counterclaiAs,  or  what  are  desig- 
nated as  counterclaims,  consisting  of  alleged  overcharges, 
damages  for  inferior  material,  and  for  failure  to  furnish 
certain  items  required  by  the  terms  of  the  contract,  aggre- 
gating nearly  fl,000.  As  between  the  plaintiflf  and  the 
defendant  (the  bishop)  the  court  found  in  favor  of  the 
plaintiff  on  all  issues  save  as  to  the  extra  labor,  all  claims 
therefor  being  disallowed.  As  between  Thym  and  the 
bishop,  the  court  found  in  favor  of  Thym  on  all  the  issues 
save  as  to  the  extras  which  were  Rejected.  A  decree  was 
entered  for  the  foreclosure  of  each  lien,  subject  to  the 
mortgage  of  the  insurance  company  which  the  court  held 
was  a  first  lien  on  the  premises.    The  bishop  appeals. 

First,  as  to  the  controversy  between  the  plaintiff  and  the 
bishop.  Several  pages  of  the  latter's  brief  are  devoted  to  an 
argument  to  justify  the  disallowance  of  the  extras  by  the 
trial  court.  While  the  argument  has  not  served  to  con- 
vince the  plaintiff,  it  appears  to  have  reconciled  him 
to  the  decree,  for  he  now  expresses  his  willingness  to  abide 
by  it;  consequently,  the  plain tiff^s  claim  for  extras  re- 
quires no  further  attention.  This  brings  us  to  the  bishop's 
contention  that  the  work  was  not  completed  according  to 
the  terms  of  the  contract.  This  contention  is  grounded 
on  three  propositions:  (1)  That  two  openings  for  stove- 
pipes were  not  left  in  the  flues;  (2)  that  some  brick  work 
was  left  unfinished;  (3)  that  the  debris  had  not  been 
removed  from  some  of  the  flues,  whereby  they  could  not 
be  used. 

As  to  the  flrst,  the  evidence  justifles  a  flnding  that  the 
openings  were  not  provided  for  by  the  contract.  As  to  the 
second,  the  evidence  shows  that  it  was  completed  in  a 
couple  of  hours  by  a  third  party  employed  by  the  bishop^ 
The  third  was  not  discovered  until  sometime  in  the  winter 
following  the  date  fixed  for  the  completion  of  the  contract. 
The  entire  contention  has  the  appearance  of  an  after- 
thought. No  testimony  was  offered  by  the  bishop  tending 
to  show  what  it  would  have  cost  to  complete  the  building 
in  the  particulars  mentioned,  but  the  plaintiff  testified 
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that  it  would  not  have  cdfet  f3.  He  also  testified  that  on 
the  10th  day  of  December,  1902,  he  asked  the  superintend- 
ent whether  he  was  required  to  do  anything  further  to 
complete  the  contract,  and  was  informed  that  he  was  not, 
and  that  the  work  was  in  fact  completed  within  the  time 
fixed  by  the  contract.  On  the  same  day  the  superin- 
tendent made  out  the  final  estimate  of  the  work,  and  stated 
therein  that  |593  was  the  final  amount  due  the  plaintiflE 
under  the  contract.  Still  later,  in  a  letter  published  under 
the  direction  of  the  bishop,  the  reason  given  for  his  re- 
fusal to  make  final  settlement  was  that  a  suit  had  been 
entered  against  the  plaintiff  by  the  widow  of  a  laborer 
who  had  been  killed  on  the  building  for  damages,  and  that, 
in  thus  refusing,  he  was  acting  on  the  advice  of  counsel.^ 
In  view  of  all  the  evidence,  we  think  the  court  was  amply 
justified  in  finding  that  there  had  been  a  substantial  per- 
formance by  the  plaintiflf  of  his  part  of  the  contract  That 
is  all  that  is  required,  and  the  slight  omissions,  even  if 
they  exist,  would  not  defeat  a  recovery.  Leeds  v.  Little^  42 
Minn.  144 ;  Woodward  v.  Fuller,  80  N.  Y.  312 ;  Eeckmann 
V.  Pinkney,  81  N.  Y.  211;  Crotich  v,  Gutmann,  134  N.  Y. 
45,  30  Am.  St.  Rep.  608,  and  note. 

It  is  also  insisted  that  the  plaintiflf  must  fail  in  this 
action  because  he  failed  to  furnish  a  certificate  from  the 
county  clerk,  showing  that  no  liens  had  been  filed  against 
the  property  for  labor  performed  for  him.  True,  the  con- 
tract provides  for  such  certificate,  but  the  evidence  shows 
no  such  liens,  nor  is  it  claimed  that  any  existed.  The  time 
for  filing  such  liens  had  expired  long  before  the  suit  was 
tried.  It  is  a  maxim  of  equity  that  it  looks  to  the  sub- 
stance, rather  than  to  the  fonn.  No  substantial  right  of 
the  bishop  has  been  violated  by  the  failure  to  furnish  such 
certificate.  It  does  not  appear  that  he  ever  insisted  upon 
it,  but,  as  we  have  seen,  based  his  refusal  to  settle  on 
other  grounds.  No  advantage  could  result  to  him  by 
requiring  the  plaintiff  to  furnish  the  certificate,  and  to 
require  it  at  this  time  would  be  to  sacrifice  the  substance 
for  the  form,  and  to  require  what  would  be  purely  a  work 
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of  supererogation.    We  think  the  court  very  properly  dis- 
regarded this  part  of  the  defense. 

We  come  now  to  the  bishop^s  counterclaims  against  the 
plaintiff.  Two  items  thereof,  aggregating  |2,640,  are  for 
damages  for  failure  to  perform  the  work  within  the  time 
fixed  by  the  contract,  and  to  keep  ten  bricklayers  at  work 
daily  on  the  work.  Without  going  into  this  claim,  which 
is  unreasonable  on  its  face,  it  will  suffice  to  say  the  evi- 
dence is  ample  to  sustain  a  finding  of  a  substantial  comple- 
tion oif  the  work  within  the  time  fixed  by  the  contract, 
and  that,  as  we  have  seen,  is  sufficient.  Another  item  is 
|360  for  pipes,  tanks,  etc.,  required  to  furnish  w^'ater  used 
in  doing  the  work.  The  bishop  was  to  furnish  the  material, 
and  water,  it  appears,  falls  wathin  that  category  in  this 
instance  as  the  parties  construed  the  contract  before  this 
controversy  arose.  As  to  the  f  500  item  for  damages  sus- 
tained by  the  bishop  by  reason  of  the  wrongful  filing  of 
plaintiff's  lien,  it  is  now  tacitly  conceded  to  be  without 
merit,  hence,  it  requires  no  further  notice.  The  court 
awarded  the  plaintiff  $593,  with  interest  from  October  18, 
1'902.  This  is  exactly  the  amount  the  superintendent  gave 
as  the  fixed  estimate,  and  practically  the  same  as  that 
stated  in  the  bishop's  public  letter  hereinbefore  mentioned. 
The  decree  as  between  the  plaintiff  and  the  bishop  appears 
to  be  equitable,  and  the  latter,  at  least,  has  no  just  ground 
to  complain  of  it.  After  the  decree  was  entered  the  plain- 
tiff's claim  was  assigned  to  Robert  J.  Greene,  and  by  order 
of  the  court  he  was  substituted  as  plaintiff. 

We  come  now  to  the  controversy  between  Thym  and  the 
bishop.  To  understand  this  it  should  be  stated  that  Thym 
operated  a  stone-cutting  establishment  in  Kansas  City 
under  the  trade  name*  of  Carthage  Stone  Yard.  He  also 
acted  as  agent  for  a  corporation,  known  as  Carthage  Stone 
Company  of  Carthage,  Missouri.  The  two  establishments 
were  wholly  disconnected  save  as  to  Thym's  agency  for 
the  corporation,  but  he  was  sole  i)r(>i)riet()r  of  the  estab- 
lishment in  Kansas  City.  The  corporation  furnished 
rough  stone;  Thym  furnished  cut  or  dressed  stone.    Each 
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had  a  contract  to  furnish  some  of  the  material  for  the 
building  in  question,  but  they  were  separate  and  distinct, 
and  were  so  recognized  by  all  parties.  The  contract  of  the 
corporation  was  in  the  corporate  name ;  Thyn^^s  was  signed 
by  him..  The  defenses  urged  against  Thymus  claim,  for  the 
most  part,  are  based  on  transactions  had  between  the 
bishop  and  said  corporation  and  for  which  Thym  is  in  no 
way  liable.  The  evidence  as  to  these  matters  is  scattered 
through  the  entire  record  and  it  would  be  profitless  to 
review  it  at  length.  For  example,  the  alleged  payment  of 
|100  for  which  the  bishop  asks  credit  on  Thymus  account 
was  made  by  a  check,  payable  to  the  Carthage  Stone  <Jom- 
pany,  and  bears  its  indorsement.  The  evidence  shows  that 
the  bishop  received  credit  therefor  on  the  account  of  that 
corporation.  Eliminating  the  evidence  bearing  solely  on 
the  bishop's  transactions  with  the  corporation,  tjie  con- 
troversy between  him  and  Thym  narrows  down  to  a  few 
items,  which  we  shall  proceed  to  notice.  First,  as  to  the 
counterclaims,  which  are  narrowed  down  to  these  items: 
f  13  for  cutting  down  26  caps ;  $30  for  recutting  large  flue 
caps;  $26  for  not  cutting  water  drips.  As  to  the  first  two, 
the  evidence  is  abundantly  sufficient  to  sustain  a.  finding 
against  the  bishop.  As  to  the  third,  the  contract  called  for 
the  "water  drips,"  and  Thym  furnished  them,  but  they 
were  not  cut  just  as  the  plans  called  for.  They  were  used, 
however,  without  change,  and  there  is  no  evidence  showing 
the  extent  the  bishop  was  damaged,  if  at  all,  by  this  devia- 
tion from  the  plans.  Consequently,  a  finding  against  him 
as  to  that  item  is  the  only  finding  thereon  that  could  be 
sustained.  The  same  may  be  said  of  all  the  items  included 
in  the  counterclaims. 

Thym's  claim  for  "extras"  was  wholly  disallowed. 
The  bishop  admits  that  one  of  the  items  thereof  should  have 
been  allowed,  namely,  for  150  feet  of  "stone  belt  course." 
The  reasonable  value  of  this  item  according  to  the  undis- 
puted evidence  is  |90,  and  it  should  have  been  allowed. 
There  is  another  item,  namely,  "stone  platfori]!  in  three 
pieces,"  which  the  bishop  admits  he  received,  but  which  he 


Vol,  76]  JANUARY  TERM,  1906.  845 


Hnhn  y.  Bonacum. 


claims  was  used  for  other  purposes.  The  evidence  is  clear 
that  this  item  was  furnished  by  Thym  outside  the  contract 
and  was  worth  fl6.  It  also  should  have  been  allowed. 
There  is  still  another  item,  six  stone  caps  for  windows,  that 
should  have  been  allowed.  These  six  windows  were  not 
included  in  the  original  plans  and  were  ordered  after  the 
contract  was  mada  The  evidence  satisfies  us  that  these 
window  caps  were  "extra,"  and  shows  that  they  were 
reasorably  worth  f42.60.  As  to  the  remaining  items,  it 
must  suffice  to  say  that  the  record  justifies  the  trial  court 
in  rejecting  them,  but  the  three  mentioned,  aggregating 
f  148. 60,  should  be  added  to  the  amount  found  due  Thym 
by  the  trial  court.  The  trial  court  awarded  him  J823.32, 
with  interest  from  December  29,  1904,  the  date  of  the 
decree.  Thym  contends  that  he  is  entitled  to  interest 
from  six  months  after  the  date  of  the  last  item,  which  was 
furnished  June  23,  1902.  No  date  of  payment  is  fixed  by 
the  contract,  and  he  is  entitled  to  interest  for  at  least  the 
time  claimed,  which  would  be  from  December  23,  1902. 
In  shorty  Thym  is  entitled  to  recover  of  the  bishop  $965.92, 
with  interest  thereon  from  the  23d  day  of  June,  1902,  at 
the  rate  of  7  per  cent,  per  annum. 

There  remains  to  be  considered  the  question  of  the 
priority  of  the  mortgage  of  the  insurance  company.  The 
plaintiff's  lien  was  filed  December  16,  and  Thym's  October 
22,  1902.  Each  was  filed  within  60  days  from  the  comple- 
tion of  the  contract  upon  which  it  is  based.  Corap.  St. 
1901,  ch.  54,  art.  I,  sec.  2.  Both  liens  therefore  attached 
to  the  property  before  the  mortgage,  which  was  executed 
October  22,  1902,  and  filed  for  record  the  following  day. 
Henry  &  Coatsicorth  Co.  v.  Fishcrdick,  37  Neb.  207.  The 
decree  of  the  district  court,  therefore,  making  their  liens 
subordinate  to  that  of  the  insurance  company  is  erroneous. 

It  is  therefore  recommended  that  the  cause  be  remanded 
to  the  district  court,  with  directions  to  modify  the  decree 
in  accordance  with  this  opinion. 


DuFFlB  and  Jackson,  CC,  concur. 
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By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  this  cause  is  remanded  to  the  district  courts 
with  directions  to  modify  the  decree  in  accordance  with 

this  opinion. 

Reversed. 

The  following  opinion  on  motion  for  rehearing  was  filed 
October  18,  1906.    Rehearing  denied: 

Albebt,  0. 

One  matter  discussed  in  the  brief  on  rehearing  is  that 
no  cross-appeal  was  taken.  This  is  a  mistake.  The  cross- 
appellant  filed  a  brief  in  due  season  pointing*  out  certain 
errors  of  which  he  complained.  That  is  all  that  is  required 
to  perfect  a  cross-appeal.  Meade  Plumbing^  H,  &  L.  Co. 
V.  Irwin ^  77  Neb.  385.  It  is  also  pointed  out  that  at  one 
place  in  the  opinion  we  inadvertently  used  the  words 
June  23  instead  of  December  23,  as  the  date  from  which 
interest  should  be  computed  on  Thym's  claim..  Whil6  the 
error,  ow^ing  to  the  context,  could  hardly  be  misleading, 
it  should  be  corrected. 

It  is  recommended  that  the  error  in  the  dates  herein 
mentioned  be  corrected,  and  the  motion  overruled. 

By  the  Court:  For  the  reasons  above  stated,  the  decree 
is  modified  so  as  to  allow  interest  from  December  23, 1902, 
and  the  motion  for  rehearing  is 

OVEREUUSD. 


Edwin  H.  Laheman,  appellant,  v.  Ella  Bauman  et  al., 

appellees. 

FiMD  June  8,  1906.    No.  14,357. 

Notes:  Defense  of  Fbaitik  Bitbden  of  Proof.  In  an  action  by  the 
indorsee  against  the  maker,  where  fraud  in  the  inception  of  the 
note  is  relied  on  as  a  defense  and  shown  by  the  evidence,  the 
burden  is  upon  the  plaintiff  to  show  that  h .  is  a  bona  fide  holder. 
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Appeal  from  the  district  court  for  Holt  county :  James 
J.  Harrington,  Judge.    Affirmed. 

Alexander  Searl,  E,  H.  Benedict  and  John  C.  Landis, 
Jr.p  for  appellant. 

M.  F.  Harrington^  contra. 

Albert,  C. 

This  is  an  appeal  to  reverse  a  judgment  rendered  against 
the  plaintiflf  in  an  action  on  a  promissory  note  brought  by 
the  indorsee  against  the  makers.  The  defendants  an- 
swered, admitting  the  execution  and  delivery  of  the  note  to 
plaintiff's  indorser,  but  denying  all  other  allegations  of 
the  i)etition.  The  answer  also  sets  up  two  affirmative 
defenses :  Fraud  in  the  inception  of  the  note,  and  a  failure 
of  consideration.  The  facts  relied  on  as  constituting 
those  defenses  are  thus  pleaded  in  the  answer:  "The 
defendants  aver  that  one  E.  F.  Collins  came  to  the  home 
of  these  defendants  about  the  15th  day  of  July,  1903,  and 
fraudulently  and  falsely  represented  himself  to  be  a  prac- 
ticing physician,  and  a  duly  authorized  physician  and 
surgeon  authorized  to  practice  medicine  and  surgery  in 
Holt  county,  Nebraska,  and  that  he  was  able  and  capable  of 
curing  all  diseases  to  which  the  human  system  is  heir,  and 
each  and  every  one  of  said  representations  were  false,  and 
known  by  said  Collins  to  be  false ;  that  said  Ella  Bauman 
was  then  sick,  having  dizziness  in  the  head  and  her  nervous 
system  affected,  and  said  Collins  falsely  and  fraudulently 
represented  to  these  defendants  that  he  could  cure  said 
disease  and  would  treat  her  with  medicine  and  cure 
her,  and  that  each  and  every  one  of  said  representations 
was  false  and  fraudulent  and  made  with  the  intent  to 
deceive,  and  that  he  further  contracted,  promised  and 
agreed  to  cure  her  of  said  sickness,  and  contracted,  prom- 
ised and  agreed  that  unless  he  did  fully  cure  her  of  said 
sickness,  the  said  promissory  note  should  not  be  paid,  and 
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that  the  said  consideration  for  said  note  was  the  contract, 
promise  and  agreement  of  said  Collins  to  fully  cure  said 
Ella  Bauman  of  her  said  sickness ;  that  the  said  consider- 
ation wholly  failed,  and  said  Collins,  when  he  obtained 
said  note,  knew  and  intended  that  it  should  fail,  and  that 
he  has  not  treated  her  for  said  sickness,  and  has  given  no 
consideration  whatever  for  said  note/'  The  evidence 
adduced  on  behalf  of  the  plaintiflf  tended  to  show  that  the 
note  was  indorsed  and  transferred  to  him  in  the  usual 
course  of  business,  before  maturity,  and  for  a  valuable 
consideration;  that  adduced  on  behalf  of  the  defendants, 
that  the  note  was  given  under  the  circumstances,  upon  the 
representations  and  for  the  consideration  alleged  in  the 
answer.  The  plaintiflf  failed  to  reply,  but  no  objection  was 
made  upon  that  ground,  and  the  case  was  tried  as  though 
the  allegations  of  the  answer  were  denied.. 

In  an  action  by  the  indorsee  against  the  maker  the  rule 
is  that,  where  fraud  in  the  inception  of  the  note  is  shown, 
the  bux'den  is  upon  the  plaintiflf  to  prove  that  he  took  the 
note  without  notice  of  the  fraud.^  Selover,  Negotiable  In- 
struments, p.  234;  National  Bank  v.  Miller,  51  Neb.  156. 
The  plaintiflf  wholly  failed  to  bring  himself  within  this 
rule,  or  to  make  any  showing  whatever  of  his  want  of 
notice  of  the  fraud.  That  being  true,  a  verdict  for  the 
defendants  is  the  only  one  that  could  have  been  rendered 
under  the  law  and  the  evidence.  It  responds  to  the  issues, 
and  accords  with  the  instructions  of  the  court.  There 
appears  to  be  no  good  reason  for  disturbing  it 

It  is  recommended  that  the  judgment  of  the  district 
court  be  aflBrmed.. 

DUFFIB  and  Jackson,  CC,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

AFFIRMS2D. 
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Elmeb  E.  Salisbury,  appellant,  v.  Pbess  Publishing 
Company,  appellee. 

Filed  June  8«  1906.    No.  14,379. 

1.  Vaster  and  Servant:  Appliances:    Duty  of  Bmplotee.    Ordinarily, 

it  is  the  duty  of  an  employer  to  use  reasonable  care  that  the 
tools  and  appliances  which  he  furnishes  his  employees  are  rear 
sonably  fit  and  safe  for  the  use  for  which  they  are  furnished,  but 
this  does  not  relieve  the  employee  from  the  exercise  of  his  own 
judgment  in  the  use  thereof,  and  if  he  puts  them  to  a  use  for 
which  they  are  not  designed  or  furnished,  or  subjects  them  to  a 
strain  beyond  their  capacity  to  bear,  and  is  injured  in  conse- 
quence, the  employer,  in  the  absence  of  special  circumstances,  is 
not  liable.  Standard  Distilling  d  Distributing  Co.  v,  Harris,  75 
Neb.  460. 

2.  Instractiona.    The  statute  requiring  instructions  to  the  jury  to  be 

in  writing  has  no  application  to  a  mandatory  direction  to  return 
a  yerdict  in  favor  of  one  of  the  parties  to  the  litigation. 

8.  Bireeting  Verdict.     On  the  facta  stated,  held  that  the  trial  court 
properly  directed  a  yerdict  for  the  defendant. 

Appeal  from  the  district  court  for  Lancaster  county: 
Edward  P.  Holmes,  Judge.    Affirmed. 

Field,  Ricketts  &  Ricketts,  for  appellant. 

Halleck  F.  Rose  and  W.  B.  Gomstock^  contra. 

Albert,  C. 

This  is  an  appeal  from  a  judgment  in  favor  of  the 
defendant  in  an  action  for  personal  injuries.  The  petition 
so  far  as  is  material  is  as  follows:  "The  plaintiff  com- 
plains of  the  defendant,  for  that  on  and  prior  to  the  8th 
day  of  October,  1903,  the  defendant  was  a  corporation  duly 
organized  under  and  by  virtue  of  the  laws  of  the  state  of 
Nebraska,  and  was  extensively  engaged  in  the  printing, 
publication  and  circulation  of  certain  newspapers,  with  its 
place  of  business  in  the  building  at  the  southwest  corner  of 
Thirteenth  and  N  streets  in  the  city  of  Lincoln,  Nebraska ; 
that  the  papers,  ito  printed,  published  and  circulated  by 
57 
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the  defendant  were  stacked  and  made  ready  for  transfer 
to  the  postofflce  on  the  third  floor  of  the  building  occupied 
bj  it)  and  to  facilitate  the  delivery  of  its  sacks  of  mail 
from  the  third  floor  of  said  building  to  wagons  on  the 
street)  it  had  theretofore  caused  to  be  constructed  an  iron 
chute  attached  to  the  south  wall  of  its  publishing  house, 
and  extending  from  the  third  floor  thereof  over  and  across 
the  sidewalk  to  the  pavement  on  Thirteenth  street  of  said 
city,  so  that  sacks  of  mail  placed  in  the  chute  would  be 
carried  by  gravity  down  the  inclining  chute  to  wagons  on 
the  street;  that  said  chute  was  provided  with  a  hinge  or 
joint  at  the  lot  line,  whereby  that  part  of  the  chute  that 
extended  across  and  over  the  sidewalk  space  on  the  east 
side  of  the  building,  when  not  in  use,  might,  by  means  of 
an  apparatus  operated  by  a  rope,  pulley  and  heavy  iron 
weight,  be  turned  over  and  doubled  back  on  that  part  of 
the  chute  fastened  to  the  building,  and  when  loading  mail, 
might  be  extended  across  and  over  the  sidewalk  to  wagons 
in  the  street;  that  on  the  8th  day  of  October,  1903,  the 
plaintiff  proceeded  to  the  defendant's  place  of  business  at 
Thirteenth  and  N  streets  in  the  city  of  Lincoln  to  transfer 
its  sacks  of  mail  to  the  postoflSce,  pursuant  to  orders  from 
the  defendant  to  plaintiff's  employer.  When  plaintiff 
arrived  at  defendant's  place  of  business,  the  sidewalk  ex- 
tension of  the  iron  chute  was  doubled  back,  and  before  the 
plaintiff  could  receive  the  sacks  of  mail  into  his  wagon 
from  the  third  floor  of  defendant's  building,  it  was  neces- 
sary to  extend  the  iron  chute  over  and  across  the  sidewalk 
by  means  of  the  apparatus  provided  by  the  defendant  for 
such  purpose.  While  the  plaintiff  was  extending  said 
chute  across  the  sidewalk  by  means  of  the  apparatus  pro- 
vided therefor  by  the  defendant,  and  had  his  weight  on  the 
rope,  and  without  any  fault  or  negligence  on  his  part,  the 
apparatus  provided  by  the  defendant  for  raising  and  ex- 
tending said  chute  gave  way,  precipitating  the  heavy  iron 
weight  used  in  connection  therewith  upon  the  plaintiff, 
breaking  the  bone  of  his  right  leg  between  the  knee  and  the 
hip  so  that  it  protruded  through  the  fleshy  thereby  seri- 
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ously  and  permanently  injuring  the  plaintiff.  ♦  ♦  ♦ 
Plaintiff  further  alleges  that  the  apparatus  by  which  said 
iron  chute  carrying  defendant's  mail  sacks  to  the  street 
was  doubled  back  or  extended  over  and  across  the  sidewalk 
was  carelessly,  negligently  and  insecurely  constructed  by 
the  defendant,  and  was  made  of  defective  and  unsuitable 
material  for  the  purposes  for  which  it  was  used,  and  the 
defendant  carelessly,  negligently  and  unnecessarily  sus- 
pended said  heavy  iron  weighty  which  fell  upon  plaintiff, 
directly  above  where  plaintiff  was  compelled  to  stand  to 
operate  the  apparatus  in  extending  the  chute  over  and 
across  the  sidewalk;  that  the  giving  way  of  said  appaxatus 
and  the  precipitation  of  said  heavy  weight  upon  plaintiff, 
resulting  in  his  injury  as  hereinbefore  alleged,  was  directly 
caused  by  the  defective  material  used,  and  the  negligent, 
careless  and  insecure  manner  in  which  defendant  con- 
structed said  apparatus  and  suspended  said  heavy  weight." 

The  answer  charges  that  the  plaintiff,  in  attempting  to 
operate  the  chute  at  the  time  of  the  accident,  was  a  mere 
volunteer  or  intermeddler,  and  was  assisted  by  another 
intermeddler,  without  the  knowledge  or  consent  of  the 
plaintiff ;  that  they  applied  greater  force  to  the  rope  used 
to  operate  the  chute  than  the  appliances  provided  for  that 
purpose  were  intended  to  bear,  and  that  the  accident 
resulted  in  consequence  thereof,  and  from  no  other  cause. 
The  reply  is  a  general  denial.  At  the  close  of  the  trial 
the  court  sustained  a  motion  to  direct  a  verdict  for  the 
defendant,  and  the  correctness  of  that  ruling  is  the  princi- 
pal question  now  presented  by  the  record. 

It  is  conclusively  established  that  at  the  time  of  the 
accident  the  plaintiff  was  in  the  employ  of  a  transfer  com- 
pany, which  was  under  contract  witii  the  defendant  to 
carry  the  printed -matter  ready  for  the  mails  from  the  de 
fendant's  place  of  business  to  the  postofflce.  The  amount  of 
this  matter  was  so  great  as  to  require  drays  to  carry  it 
It  was  no  part  of  the  transfer  company's  duty  under  the 
contract  to  operate  the  chute  described  in  the  petition. 
But,  while  the  chute  was  generally  operated  by  the  defend- 
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ant^s  employees,  it  was  a  common  practice,  in  case  of  delay 
on  their  part  to  do  so,  for  the  employees  of  the  transfer 
company,  after  placing  their  wagon^  in  position  to  be 
loaded,  to  raise  and  lower  the  chute  to  a  position  to  deliver 
the  mailing  matter  on  the  drays  at  the  edge  of  the  side- 
walk. The  plaintiff  had  done  this  on  several  occasions 
previous  to  the  accident.  On  the  day  of  the  accident,  the 
defendant  notified  the  transfer  company  that  it  had  some 
matter  ready  for  delivery  to  the  postoffice,  and  the  plain- 
tiff was  sent  in  charge  of  a  wagon  to  receive  it.  In  this 
instance  the  matter  was  not  such  as  could  be  loaded  by 
means  of  the  chute,  but  the  plaintiff  was  not  aware  of  that 
fact  He  drove  his  wagon  to  defendant's  place  of  busi- 
ness and  placed  it  in  position  to  be  loaded  by  means  of  the 
chute;  the  defendant's  employees  were  not  aware  of  his 
arrival.  He  then  undertook  to  extend  the  movable  section 
of  the  chute  across  the  sidewalk  to  his  wagon.  The  mov- 
able section  of  the  chute  weighed  about  200  pounds.  It 
was  connected  with  the  other  section  by  a  joint,  and,  when 
not  in  use,  was  folded  back  upon  it,  along  the  side  oif  the 
building.  In  order  to  raise  and  lower  it  a  rope  passed 
through  a  pulley  overhead,  one  end  of  which  was  attached 
to  the  free  end  of  the  movable  section,  the  other  to  a  w^eight 
of  50  or  60  pounds  used  as  a  counterbalance.  A  rope 
hung  from  this  weight  to  the  ground,  whereby  one  stand- 
ing on  the  ground  could  raise  and  lower  the  movable  sec- 
tion. Another  rope  was  also  used  to  overcome  the  "dead 
center*'  when  the  section  was  raised  to  the  perpendicular. 
As  the  appliances  were  arranged  the  force  necessary  to 
apply  to  the  rope  to  raise  the  chute,  in  addition  to  the 
counterbalance,  was  less  than  50  pounds.  When  the  plain- 
tiff undertook  to  raise  the  chute  at  the  time  of  the  acci- 
dent it  had  become  fastened  in  some  way  and  he  was 
unable  to  raise  it.  A  bystander  volunteered  to  assist  him, 
and  joined  him  in  pulling  on  the  rope  which  extended 
downward  from  the  counterbalance.  The  pulley  broke 
and  the  counterweight  fell,  striking  the  plaintiff,  who  had 
fallen  to  the  ground,  breaking  his  leg. 
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The  plaintiff  contends  that  from  the  foregoing  state  of 
facts,  in  which  we  have  tried  to  include  every  fact  favor- 
able to  him  which  the  evidence  proves  or  tends  to  establish, 
two  propositions  are  deducible:  (1)  That  at  the  time  of 
the  accident  he  stood  in  the  relation  of  employee  to  the 
defendant,  and  in  attempting  to  operate  the  chute  was  act^ 
ing  within  the  scope  of  his  employment;  (2)  that  his 
injury  was  the  proximate  result  of  a  negligent  omission  on 
the  part  of  the  defendant  to  furnish  reasonably  safe  appli- 
ances for  the  operation  of  the  chute.  A  large  part  of  the 
argument  on  either  side  is  directed  to  the  first  proposition. 
But  we  do  not  deem  it  necessary  to  go  into  that  question 
because,  were  it  resolved  in  favor  of  the  plaintiff,  it  seems 
clear  to  us  the  plaintiff  must  still  fail.  Assuming  that 
the  plaintiff's  relation  to  the  defendant  was  that  of  an 
employee,  then  it  was  undoubtedly  the  duty  of  the  defend- 
ant to  see  that  the  appliances  furnished  him  for  use  in  his 
employment  were  reasonably  safe  for  the  use  for  which 
they  were  furnished.  But  it  is  equally  true  that  an 
employer  is  not  liable  for  injuries  to  an  employee  caused 
by  the  unauthorized  or  improper  use  of  appliances,  and 
that  the  latter  is  bound  to  exercise  reasonable  care  to  pro- 
tect himself  from  injury.  20  Am.  &  Eng.  Ency.  Law 
(2d  ed.),  pp.  134-141,  and  notes.  Jn  this  case  the  pulley 
and  its  connections  were  furnished  to  bear  the  strain 
necessary  to  overcome  a  weight  of  about  100  pounds.. 
Owing  to  the  counterweight,  a  force  of  50  pounds  applied 
to  the  rope  hanging  from  the  counterweight  would  raise  the 
movable  section  of  the  chute.  The  mechanism  was  simple, 
and  hung  in  plain  sight.  The  plaintiff  was  acquainted 
with  it.  In  view  of  these  facts,  when  he,  a  man  weighing 
over  175  pounds,  was  unable  by  his  own  strength  to  raise 
the  chute,  he  must  have  known  as  a  reasonable  person  that 
the  ropes  had  fouled  or  for  some  other  reason  the  appliance 
was  not  in  proper  working  order,  and  that  the  combined 
strength  of  himself  and  another  man  exerted  on  the  rope 
would  subject  the  pulley  and  its  fastenings  to  a  greater 
strain  than  they  were  calculated  to  bear.    He  was  in  a 


854  NEBRASKA  BEPORTS.  [Vol.  76 


Salisbury  v.  Press  Publishing  Co. 


position  of  obvious  danger,  with  the  weight  which  fell  on 
his  leg  suspended  overhead.  While  it  is  the  duty,  ordi- 
narily, of  an  employer  to  use  reasonable  care  that  the  tools 
and  appliances  which  he  furnishes  his  employees  are 
reasonably  safe,  the  employees  are  not  relieved  from  the 
exercise  of  their  own  judgment  in  the  use  of  such  tools  and 
appliances,  and  when  they  put  such  tools  and  appliances 
to  a  use  for  which  they  are  not  intended,  or  subject  them 
to  a  strain  beyond  their  capacity  to  bear,  and  are  injured 
in  consequence,  ordinarily,  no  liability  attaches  to  the 
employer.  Standard  Distilling  &  Distributing  Go.  v. 
Harris,  75  Neb.  480.  In  this  case,  the  rope  and  pulley  were 
furnished  to  overcome  a  definite  weight.  The  plaintiff, 
instead  of  confining  their  use  to  that  end,  blindly  under- 
took to  use  them  to  overcome  some  unknown  force  or 
obstruction  interfering  with  the  operation  of  the  chute, 
and  subjected  them  to  a  strain  many  times  greater  than 
was  required  to  serve  the  purpose  for  which  they  were 
furnished.  In  doing  so  he  acted  under  no  command,  but 
purely  on  his  own  volition,  and  his  injury  resulted,  not 
from  the  omission  of  the  defendant  to  provide  a  reasonably 
safe  appliance  for  operating  the  chute,  but  from  his  misuse 
of  the  appliance  furnished,  and  his  own  omission  to  make 
reasonable  use  of  his  own  faculties  to  guard  against  injury. 

The  plaintiff  contends  that  the  judgment  must  be 
reversed  because  the  direction  to  return  a  verdict  for  the 
defendant  was  given  orally,  and  in  support  of  this  conten- 
tion, invokes  the  statute  requiring  all  instructions  to  be 
in  writing,  unless  such  requirement  be  waived.  The  stat- 
ute  has  reference  to  instructions  proper,  that  is,  instruc- 
tions given  to  guide  the  jury  in  their  deliberations  when 
some  issue  of  fact  is  submitted  for  their  determination. 
Where  there  is  no  such  issue  to  submit,  a  mere  mandatory 
direction,  which  is  in  no  proper  sense  an  instruction,  is 
all  that  is  required,  and  like  other  rulings  of  the  court 
may  be  given  orally. 

Complaint  is  also  made  of  the  exclusion  of  certain  evi- 
dence tending  to  sustain  plaintiff's  theory  that  at  the  time 
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of  the  injury  he  stood  in  the  relation  of  employee  to  the 
defendant.  As  we  have  seen,  that  relationship  may  be 
assumed,  and  still  the  record  would  necessitate  an  affirm- 
ance of  the  judgment,  hence,  further  notice  of  this  assign- 
ment is  unnecessary. 

What  has  been  said  disposes,  we  think,  of  all  the  assign- 
ments, and  we  recommend  that  the  judgment  of  the  district 
court  be  affirmed. 

DuFFiE  and  Jackson,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district*court  is 


Affirmed. 


Plavia  Wattbrs,  Administratrix,  appellee,  v.  City  of 
Omaha^  appellant.* 

TtLED  JuKB  8«  1906.    No.  14,855. 

Cities:  POBUO  Works:  Liabilities.  Where  a  city  in  the  erection  of 
a  pubUc  work  exercises  reasonable  care  and  jndgment,  and  adopts 
plans  approved  and  recommended  by  engineers  having  aU  the 
knowledge  that  skllt  and  experience  in  such  work  would  nat- 
urally give  them»  it  should  not  be  held  liable  in  damages  on  ac- 
count of  an  alleged  defect  in  the  plan,  unless  the  construction  is 
so  manifestly  dangerous  that  all  reasonable  minds  must  agree  that 
it  was  unsafe. 

Appeal  from  the  district  court  for  Douglas  county: 
Howard  Kennedy,  Jr.,  Judge.    Reversed. 

Harry  E.  Bumam,  L  J.  Dunn  and  A.  O.  Ellick,  for 
appdlant. 

Weaver  d  Oilier  and  John  M.  Macfarland^  contra. 

Jackson,  C. 

The  plaintiff,  as  administratrix  of  the  estate  of  her 
deceased  husband,  recovered  judgment  against  the  defend- 
ant city  because  of  the  death  of  the  decedent,  which  it  is 

^  Rehearing  allowed.    See  opinion,  p.  859,  post. 
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alleged  occurred  through  the  negligent  acts  of  the  defend- 
ant.. The  deceased  was  a  laborer  in  the  employ  of  a  distil- 
ling company,  and  was  returning  to  his  home  by  way  of 
Eleventh  street.  On  this  street  is  a  viaduct  over  the  Union 
Pacific  and  Burlington  railroad  tracks.  The  viaduct 
covers  a  distance  af  four  blocks  or  more,  and  an  open 
stairway  extends  from  the  roadway  of  the  viaduct  into 
one  of  the  streets  below,  constructed  for  the  convenience  of 
foot  passengers.  The  deceased  was  seen  to  turn  into  this 
stairway,  and  an  instant  later  to  fall  into  the  street  He 
sustained  injuries  from  which  his  death  occurred  within 
two  or  three  hours.  His  only  statement  about  the  fall  was 
that  he  slipped.  It  is  charged  in  the  petition  that  he 
slipped  upon  one  of  the  steps  which  had  become  worn  and 
slippery  on  account  of  continuous  rainfall  for  several  days 
previous  to  the  accident  Negligence  is  attributed  to  the 
city  because  the  railing  at  the  stairway  was  not  suflSciently 
high  to  prevent  persons  from  falling  over,  because  of  a 
failure  to  cover  the  stairway  and  because  of  the  rise  exceed- 
ing six  inches  in  twelve,  thereby  rendering  the  descent 
dangerously  steep. 

The  evidence  discloses  without  question  that  the  viaduct 
and  stairway  were  constructed  jointly  by  the  city  of 
Omaha  and  the  railroad  company  over  whose  tracks  it  was 
built.  Plans  and  specifications  were  submitted  by  con- 
tractors, and  the  one  adopted  had  the  approval  of  Andrew 
Rosewater,  city  engineer  of  the  defendant,  the  chief  engi- 
neer of  the  Burlington  railroad  company,  the  chairman  of 
the  board  of  public  works  of  the  defendant,  at  one  time 
chief  engineer  of  the  Union  Pacific  Railroad  Company,  and 
another  engineer  who  had  occupied  a  similar'  position. 
They  were  all  of  recognized  and  known  ability  and 
eminent  as  civil  engineers.  They  recommended  the  adop- 
tion and  approval  of  the  plans  by  the  board  of  public 
works,  and  acting  upon  their  advice  and  recommendation 
the  plans  were  adopted  by  that  board  and  afterwards 
approved  by  the  city  council.  The  viaduct  was  con- 
structed according  to  these  plans  and  specifications.    The 
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same  is  true  of  the  stairway  and  railing,  although  action 
wag  taken  at  a  later  date,  but  pirior  to  the  construction  of 
the  bridge.  Mr.  Rosewater  was  a  witness  at  the  trial  and 
testified  that  the  railings  were  of  standard  manufacture 
and  height.  There  is  no  claim  of  a  defective  construction, 
and  the  single  question  presented  by  the  record  is  the  suffi- 
ciency of  the  evidence  to  sustain  the  verdict  of  the  jury 
and  judgment  of  the  court.  The  railing  is  two  feet  six 
inches  above  the  outer  edge  of  the  step  and  about  three 
feet  above  the  inner  edge. 

Special  interrogatories  were  submitted  to  the  jury,  who 
found  that  the  accident  occurred  because  the  city  did  not 
build  the  banisters  of  sufficient  height.  The  contention  ot 
the  city  is  that,  based  upon  this  finding,  the  verdict  cannot 
stand.  The  position  of  the  defendant  in  this  respect  is 
fortified  by  abundant  authority  and,  in  our  judgment,  well 
taken.  In  planning  a  public  work  municipal  authorities 
are  required  to  exercise  reasonable  care  and  judgment,  and 
if  the  services  of  professional  men,  experts  in  the  work 
contemplated,  are  needed,  they  should  employ  those  who 
have  all  the  knowledge  and  skill  that  experience  in  such 
work  would  naturally  give  them.  Diamond  Match  Co.  v. 
Town  of  New  Haven,  55  Conn.  510.  When  that  course  has 
been  pursued  in  good  faith,  and  the  work  has  been  carried 
on  and  completed  as  planned  and  specified,  the  munici- 
pality should  not  be  held  responsible,  unless  the  structure 
is  so  manifestly  dangerous  that  all  reasonable  minds  must 
agree  that  it  was  unsafe.  Oould  v.  City  of  Topeka,  32  Kan. 
485.  The  principle  involved  was  recently  thoroughly  dis- 
cussed in  Shannon  v.  City  of  Omaha,  73  Neb.  507,  in  an 
opinion  by  Mr.  Commissioner  Letton,  now  a  justice  of  this 
court,  and  was  sustained  to  that  degree  contended  for  by 
the  defendant  Any  other  rule  would  render  precaution- 
ary measures  on  the  part  of  municipal  authorities  without 
avail,  and  the  judgment  of  engineers  skilled  in  their  pro- 
fession would  afford  no  protection,  because  the  possibility 
of  accident  cannot  be  provided  against,  and,  after  all,  it 
became  a  question  for  a  jury,  who  out  of  just  sympathy  for 
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a  bereaved  family  might  readily  find  the  existence  of 
negligence,  notwithstanding  the  exercise  of  the  highest 
degree  of  caution  and  the  employment  of  the  best  skill 
obtainable.  There  may  be  a  difference  ot  opinion  whether 
the  rail  or  banister  on  the  stairway  where  the  accid^it 
occurred  was  of  sufllcient  height  to  afford  the  proper  pro- 
tection to  the  public,  but  we  are  not  prepared  to  say,  as  a 
matter  of  law,  that  it  was  insufficient.. 

Such  of  the  authorities  cited  by  plaintiff  as  we  have 
examined  are  easily  distinguishable  from  the  case  at  bar. 
Blyhl  V.  Village  of  Waterville,  57  Minn.  115,  is  a  case 
where,  in  the  construction  of  a  walk  along  a  part  of  a 
block,  at  the  junction  of  the  old  walk  there  was  left  a  drop 
of  some  seven  or  eight  inches,  and,  passing  along  there 
in  the  night  season,  a  person  struck  his  foot  against  the 
face  of  the  drop,  fell  and  was  injured.  As  a  matter  of  law 
such  an  imperfect  construction  was  manifestly  dangeroua 
In  McDonald  v.  City  of  Duluth,  93  Minn.  206,  it  appeared 
that  in  constructing  a  rail  over  the  sides  of  a  bridge  one 
of  the  guard  rails  was  imperfectly  placed  and  not  suffi- 
ciently fastened,  it  was  loose  and  liable  at  any  time  to  slip 
out  of  place  and  over  the  bridge.  The  supreme  court  of 
Minnesota,  however,  so  far  as  we  are  able  to  determine, 
has  never  departed  from  the  rule  that,  if  reasonable  minds 
might  differ  as  to  whether  the  plan  adopted  or  some  other 
plan  is  the  better,  the  decision  of  the  city  authorities  on 
the  question  is  conclusive  and  cannot  be  reviewed  by  the 
courts.  That  rule  is  expressly  recognized  in  Gonlon  v. 
City  of  8t  Pauly  70  Minn.  216.  Authorities  may  be  found 
holding,  in  effect,  that^^  although  streets  are  built  and 
maintained  according  to  plans  adopted,  if  they  are  so 
built  as  to  cause  an  obstruction  or  impediment  to  travel, 
the  city  might  still  be  liable;  but  none  of  these  authorities 
are  applicable  to  this  case. 

We  are  convinced  that  the  verdict  of  the  jury  has  no 
support  in  the  evidence,  and  we  recommend  that  the  jndg- 
ment  of  the  district  court  be  reversed. 


DuFFiE  and  Albert,  CC,  concur. 
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By  the  Court:    For  the  reasons  stated  in  the  foregoing; 
opinion,  the  judgment  of  the  district  court  is 

Bbversed. 

The  following  opinion  on  rehearing  was  filed  February 
8, 1907.   Judgment  of  reversal  adhered  to: 

Albert,  C. 

In  this  case,  as  in  oruinary  cases  grounded  on  negligence, 
the  acts  .or  omissions  of  the  defendant  upon  which  the 
charge  of  negligence  is  based  are  to  be  tested  by  the  con- 
duct of  a  man  of  ordinary  care  and  prudence  in  like  cir- 
cumstances. The  improvement  of  which  the  stairway  in 
question  is  a  part  is  of  such  a  character  that  it  could  be 
planned'and  constructed  only  by  jnen  of  i)eculiar  skill  and 
knowledge  in  that  line.  The  city  authorities  therefore 
were  compelled  to  employ  experts  to  plan  and  construct  it. 
In  doing  so  they  did  precisely  what  a  man  of  ordinary 
care  and  prudence  would  have  done  in  like  circumstances. 
Where,  then,  is  the  point  of  departure  from  the  course  of 
conduct  such  a  man  would  have  pursued?  Is  it  in  the 
adoption  of  the  plan?  They  had  employed  men  skilled  in 
their  profession  to  prepare  it.  Had  they  not  a  right  to 
rely  on  the  superior  judgment  and  skill  of  such  men? 
Would  not  a  man  of  ordinary  care  and  prudence  have  done 
so  in  like  circumstances,  unless  the  plan  was  so  obviously 
defective  that  there  could  be  no  difference  of  opinion 
among  reasonable  men  witii  resi)ect  to  it? 

On  account  of  the  engineering  problems  involved,  there 
is  a  strong  analogy  between  an  improvement  of  this  charac- 
ter and  the  construction  of  sewers,  and  the  cases  growing 
out  of  the  latter,  on  that  account,  have  a  strong  bearing  on 
the  case  at  bar.  In  the  study  of  those  cases,  however,  the 
distinction  between  a  defect  in  a  plan  and  a  defect  in  the 
execution  of  the  plan  should  be  kept  in  mind.  In  Johnston 
V.  District  of  Columbia^  118  U.  S.  19,  it  was  said : 

''The  duties  of  the  municipal  authorities,  in  adopting  a 


860         NEBRASKA  REPORTS.     T  Vol.  76 

Watters  r.  City  of  Omaha. 

general  plan  of  drainage,  and  determining  when  and  where 
sewers  shall  be  built,  of  what  size  and  at  what  level,  are 
of  a  quasi  judicial  nature,  involving  the  exercise  of  deliber- 
ate judgment  and  large  discretion,,  and  depending  upon 
considerations  affecting  the  public  health  and  general 
convenience  throughout  an  extensive  territory;  and  the 
exercise  of  such  judgment  and  discretion,  in  the  selection 
and  adoption  of  the  general  plan  or  system  of  drainage, 
is  not  subject  to  revision  by  a  court  or  jury  in  a  private 
action  for  not  suflSciently  draining  a  particular  lot  of 
land."' 

To  the  same  effect  are  the  following:  Fair  v.  City  of 
Philadelphia,  88  Pa.  St.  309,  32  Am.  Rep.  455;  Mills  v. 
City  of  Brooklyn,  32  N.  Y.  489;  Child  v.  City  of  Boston, 
4  Allen  (Mass.),  41,  81  Am.  Dec.  680;  Attwood  v.  City  of 
Bangor,  83  Me.  582;  Wicks  v.  Town  of  DeWitt,  54  la.  130; 
Merrifield  v.  City  of  Worcester,  110  Mass.  216,  14  Am. 
Rep.  592;  Van  Pelt  v.  City  of  Davenport,  42  la.  308,  20 
Am.  Rep.  622;  Foster  v.  City  of  St.  Louis,  71  Mo.  157;  City 
of  Denver  v.  Capelli,  4  Colo.  25,  34  Am.  Rep.  62.  In  City 
of  Detroit  v.  Beckman,  34  Mich.  125,  this  rule  was  limited 
somewhat,  the  court  holding  that  municipal  corporations 
are  not  liable  for  injuries  resulting  from  fhe  plan  of  a  pub- 
lic work  as  distinguished  from  its  mode  of  execution, 
unless  such  plan  must  necessarily  result  in  an  invasion  of 
private  property.  Judge  Dillon  commends  this  rule  as 
thus  limited.  2  Dillon,  Municipal  Corporations,  sees. 
1046,  1047. 

In  the  adoption  of  a  plan  the  city  was  not  entirely  free- 
handed. The  character  of  the  location,  the  necessities  of 
street  traffic,  and  the  safety  of  the  public,  all  had  to  be 
taken  into  account..  The  sum  total  of  the  advantages  and 
disadvantages  of  the  improvement  had  to  be  weighed  and 
set  over  against  each  other.  The  adoption  of  plans  there- 
fore was  not  a  mere  ministerial  act,  but  one  of  a  quasi  judi- 
cial nature,  and  ought  not  to  be  subject  to  revision  by  a 
jury  in  a  private  action..  I  am  unable  to  discover  any  dif- 
ference in  principle  between  this  case  and  that  of  an 
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employer  who  acts  upon  the  advice  of  experts  as  to  the 
tools  and  appliances  to  be  used,  or  a  railroad  company 
which  adopts  the  devices  and  appliances  in  common  use 
and  recommended  by  experts.  See  O'Neill  v.  Chicago^  R. 
I.  d  P.  R.  Co.,  66  Neb.  638. 

By  the  Court :    For  the  reasons  stated  in  the  foregoing 
opinion,  our  former  judgment  is  adhered  to. 

Reversed. 


Kearney  County,  appellee,  v.  Chicago,  Burlington  & 
QuiNOY  Railway  Company,  appellant. 

Filed  June  8,  1906.    No.  14,372. 

1.  Bailroads:   Fibbb:    BvroENCE.    In  an  action  for  damages  for  negli- 

gently Betting  out  a  fire,  the  origin  of  the  fire  may  be  proved  by 
circumstantial  evidence. 

2.  Evidence  examined,  and  held  that  the  circumstances  proved  are 

sufficient  to  sustain  the  verdict  of  the  jury  as  to  the  origin  of 
the  fire  by  reason  of  which  the  plaintifT  sustained  damages. 

Appeal  from  the  district  court  for  Kearney  county: 
Ed  L.  Adams,  Judge.    Affirmed. 

J.  W.  Deweese  and  F.  E.  Bishop,  for  appellant. 

Lewis  C.  Paulson,  contra. 

] 
Jackson,  O. 

The  county  of  Kearney  recovered  judgment  against  the 
Chicago,  Burlington  fi  Quincy  Railway  Company  for  the 
loss  of  a  bridge  by  fire,  which  it  is  charged  was  nej^ligently 
set  out  by  the  company.  On  appeal  the  railway  company 
submit  the  case  on  the  single  question  of  the  insuflSriency 
of  the  evidence  to  show  the  origin  of  the  fire. 

The  burned  bridge  was  about  one  mile  south  of  the 
railway  track,  On  the  day  of  tlie  ftre  a  high  wind  was  blow- 
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ing  from  the  nortliwest.  John  Krosknrth,  a  witness  for 
the  plaintiff,  lives  about  three-Kjuartars  of  a  mile  from  the 
bridge  and  abont  60  rods  from  the  railway  track.  He  tea^ 
tified  that  he  saw  a  train  passing  over  the  defendant's  line, 
and  about  five  minutes  afterwards  discovered  the  fire  south 
of  the  railway  track  about  a  quarter  of  a  mile  burning  in 
the  direction  of  the  bridge,  and  had  burned  over  the  ground 
to  within  three  or  four  rods  of  the  track.  G^eorge  Kros- 
kurth,  another  witness  on  behalf  of  the  plaintiff,  testified 
to  substantially  the  same  facts,  except  that  he  testified  that 
the  ground  had  been  burned  over  to  within  two  or  three 
rods  of  the  track.  There  is  no  confiict  in  the  evidence,  and 
no  other  theory  of  the  origin  of  the  fire  advanced,  except 
the  one  that  it  was  caused  by  sparks  escaping  from  a  pass- 
ing train.  The  evidence  is  not  entirely  satisfactory,  but 
the  circumstances  are  such  that  minds  might  reasonably 
differ  as  to  the  deductions  to  be  drawn,  and  in  such  cases 
the  verdict  of  the  jury  should  not  be  disturbed. 
We  recommend  that  the  judgment  be  affirmed. 

DUFFIB  and  Albert,  CO.,  concur. 

By  the  Court:    For  the  reasons  stated  in  the  forgoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Jambs  Wbiolby,  appellant,  v.  Farmers  &  Mergel^nts 
State  Bank  of  Beatrice,  appellee. 

PiMn>  June  8,  1906.    No.  14,376. 

Banks:  Drafts:  Limitations.  Where  the  holder  of  a  bank  draft 
neither  demands  payment  of  the  bank  en  which  it  is  drawn  nor 
takes  any  other  step  to  secure  payment  within  five  years  from 
the  time  it  came  into  his  possession,  his  rl^ht  of  action  against 
the  bank  issuing  the  draft  because  of  the  failure  of  the  bank  on 
which  it  was  drawn  to  pay  the  same  when  it  was  presented  is 
barred  by  the  statute  of  limitations. 
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Appeal  from  the  district  court  for  Gage  county:  Wn> 
LLLM  H.  Eelligab,  Judgb.    Affirmed. 

E.  0.  Kretsinger,  for  appellant 

Rinaker  d  Bihh^  contra. 

Jackson,  C, 

On  August  10,  1894,  the  Fanners  &  Merchants  State 
Bank  of  Beatrice,  Nebraska,  sold  to  Robert  Wrigley  a  draft 
on  the  American  Exchange  National  Bank  of  Lincoln, 
Nebraska,  for  the  sum  of  $90.  This  draft  was  immediately 
indorsed  by  Robert  Wrigley,  and  by  indorsement  made 
payable  to  James  Wrigley,  the  plaintiff,  appellant  herein, 
and  was  either  delivered  or  sent  to  plaintiff  at  Broken 
Bow,  Nebraska,  on  the  day  it  was  issued.  At  any  rate, 
it  was  received  by  the  plaintiff  within  a  day  or  two  of  the 
date  of  its  issuance,  and  was  by  him  mislaid  and  forgotten 
until  the  month  of  October,  1899,  when  he  discovered  the 
draft  in  an  inside  vest  pocket  In  the  meantime  the 
American  Exchange  National  Bank  of  Lincoln  had  con- 
solidated with  the  First  National  Bank  of  Lincoln,  and  to 
the  latter  bank  the  plaintiff  presented  the  draft  for  pay- 
ment soon  after  its  resurrection  from  his  inside  pocket. 
The  Farmers  &  Merchants  State  Bank  of  Beatrice,  prior 
to  the  presentment  of  the  draft  for  payment,  had  gone  into 
voluntary  liquidation,  paid  all  of  its  ascertained  indebted- 
ness, and  distributed  the  balance  of  its  assets  among  its 
stockholders.  Its  account  at  the  American  Exchange 
National  Bank  had  been  closed,  and  the  First  National 
Bank  of  Lincoln  had  no  funds  of  the  Farmers  &  Merchants 
State  Bank  with  which  to  meet  the  draft  at  the  time  it  was 
presented.  After  presenting  the  draft  to  the  First  Na- 
tional Bank  of  Lincoln  for  payment  and  ascertaining  that 
there  were  no  funds,  the  plaintiff  left  the  draft  at  the 
Lincoln  bank  for  collection.  It  was  sent  to  Beatrice,  where 
demand  was  made  of  the  defendant  for  payment.     Pay- 
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ment  was  refused,  and  on  April  7,  1903,  this  action  was 
instituted  in  the  county  coiirt  of  Gage  county  to  recover 
payment  from  the  defendant.  From  a  judgment  in  that 
court  the  case  was  appealed  to  the  district  court,  where  the 
finding  was  against  the  plaintiff,  and  he  appeals. 

The  trial  court  found  that  the  action  was  barred  by  the 
statute  of  limitations,  and  the  correctness  of  that  conclu- 
sion is  challenged,  the  contention  of  the  appellant  being 
that  the  cause  of  action  against  the  appellee  did  not 'accrue 
until  the  draft  was  presented  for  payment  in  November, 
1899.  Counsel  for  appellant  has  presented  an  interesting 
discussion  of  the  distinction  between  a  draft  drawn  by  one 
bank  on  another  and  a  bank  check  drawn  by  a  customer. 
We  are  inclined,  however,  to  adopt  the  view  of  the  counsel 
for  appellee  that  the  distinction  is  not  important  to  the 
inquiry.  In  Scroggin  v.  McClelland^  37  Neb.  644,  it  was 
held  that  the  statute  of  limitations  commences  to  run  in 
favor  of  the  drawer  of  a  check,  at  the  latest,  after  the  lai>se 
of  a  reasonable  time  for  the  presentment  of  the  check.  We 
see  no  reason  for  adopting  a  different  rule  in  favor  of  the 
holder  of  a  bank  draft. 

It  is  urged,  however,  that  the  case  of  Scroggin  v.  McClel- 
land was  overruled  by  Connor  v,  Becker,  56  Neb.  343.  The 
question  involved  and  determined  in  the  latter  case  was 
whether  the  cause  of  action  was  barred  by  the  statute  of 
limitations  in  four  years,  as  contended  by  one  of  the 
parties,  or  in  five  years,  as  insisted  by  the  other  party. 
There  was,  in  fact,  a  demand  in  that  case,  and  the  question 
of  when  the  demand  should  be  made  was  not  involved  in 
the  inquiry  and  was  not  determined.  The  rule  there  stated 
is: 

"An  action  on  a  check  by  the  holder  against  the  maker 
after  demand  of  the  drawee  and  nonpayment  is  a  suit  on  a 
written  instrument,  within  the  meaning  of  section  10  of 
the  code  of  civil  procedure,  and  the  limitation  is  five 
years." 

The  general  rule  seems  to  be  that,  where  a  demand 
is  necessary,  the  demand  must  be  made  and  the  action  com- 
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menced  within  the  statute  of  limitations.  Brust  v.  Barrett^ 
16  Hun  (N.  Y.),  409;  Palmer  v.  Palmer,  36  Mich.  487; 
Louder  v.  Miller,  66  la.  408.  The  reason  for  the  rale  is 
that  it  was  the  right  of  tiie  creditor  by  his  own  act  to  make 
the  demand  payable.  He  might  by  such  act  have  perfected 
his  cause  of  action,  and  it  would  be  both  unjust  and  un- 
reasonable to  hold  that  he  could  postpone  indefinitely  the 
time  for  enforcing  his  claim.  The  supreme  court  of  Ohio 
seems  to  have  adopted  a  somewhat  different  rale,  but 
under  the  holdings  in  that  state  the  demand,  at  least,  must 
be  made  within  the  statute  of  limitations..  Keithler  v. 
Foster,  22  Ohio  St  27.  The  same  principle  is  involved 
and  determined  in  Atchison,  T.  d  8.  F.  R.  Co.  v.  Burlin- 
game  Township,  36  Kan.  628. 

There  having  been  neither  a  demand  of  payment  nor 
action  instituted  to  secure  payment  within  the  time  fixed 
by  the  statute  of  limitations,  the  judgment  of  the  district 
court  was*  right)  and  we  recommend  that  it  be  affirmed. 

DUFFIB^  C,  concurs. 

Albert^  0.    I  concur  in  the  conclusion. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affiembd. 
Lbtton^  J.^  not  fitting. 
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Action.    See  CJontbactb,  7.    Cobfobations,  9.    Trusts,  1u 
Adoption.    See  Bquitt,  3.    Wnxs,  8. 

Adverse  Possession. 

1.  Failure  to  pay  taxes  is  entitled  to  weight  as  tending  to  show 
that  one  did  not  intend  to  claim  title  as  against  the  rightful 
owner.    Bush  v,  Oriflln « 214 

2.  Where  one's  acts  are  consistent  with  a  mere  intention  to 
trespass,  his  uncorroborated  testimony  held  not  to  require 

a  finding  of  adverse  possession  in  his  favor.    Bush  v.  Cfrifjln,  214 
S.  One  who  has  acquired  title  by  adverse  possession  does  not 
Impair  it  by  thereafter  paying  rent  to  the  owner  of  the  paper 

title.     Martin  v.  Martin 835 

4.  An  Instruction  that  adverse  title  to  land  becomes  complete 
after  actual,  continued,  notorious  and  adverse  possession 
thereof,  under  claim  of  title  for  ten  years,  held  proper. 
Btryker  v,   Meagher 616 

Alimony.    See  Divorce,  3-5.    Marriage. 

Alteration  of  Instruments. 

In  an  action  on  a  note,  evidence  held  not  to  show  alteration 
of  it    Farmers  d  Merchants  Bank  v,  Carlson 822 

Appeal  and  Error.     See  Criminal  Law.     IifToxicATiNa  Liquors, 
7,  8.    Pleading.    Process^  2.    Taxation^  13.    Triak 
Appeal. 

1.  The  time  within  which  an  appeal  may  be  taken  does  not 
begin  to  run  until  the  decree  has  been  entered  of  reoord. 
Morrison  v,  Oosnell 689 

Bond. 

2.  One  who  executes  an  appeal  bond  tinder  circumstances  that 
estop  him  to  assert  want  of  consideration  cannot  avoid 
liability  on  the  ground  that  plaintifT  is  estopped  to  assert 
consideration.    Locke  v.  Skow 39 

8.  An  appeal  to  the  supreme  court  without  the  execution  of  a 
supersedeas  bond  is  not  a  waiver  of  a  pending  motion  for 

a  new  trial.    Rice  v.  Parrott 601 

(867) 
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Appeal  and  l^TTOX^-Oontinued. 

Evidence. 
i.  The  reception  of  Incompetent  evidence  of  a  fact  is  not  preju- 
dicial   where    the   fact   is    established    by   competent   evi- 
dence.   Fike  V,  Oti '. 439 

6.  In  an  action  for  damages  to  trees  by  fire,  held  not  error  to 
permit  a  witness  to  testify  to  their  value  as  shade  trees  or 
as  a  protection  to  the  owner's  premises.  Union  P.  R.  Co.  v. 
Murphy    545 

6.  Where  both  competent  and  incompetent  evidence  of  value  is 
received,  and  the  value  of  property  found  by  the  jury  Is 
less  than  that  warranted  by  the  competent  testimony,  the 
admission  of  the  incompetent  evidence  is  harmless  error. 
Pullman  Palace  Car  Co.  v.  Woods 694 

7.  Where  a  litigant  relies  on  the  common  law  of  a  sister  state, 
he  is  not  prejudiced  by  the  rejection  of  evidence  to  prove 
such  law,  where  the  court  embodies  it  in  an  Instruction. 
Pullman  Palace  Car  Co.  v.  Woods 694 

PinaJ  Order. 

8.  An  order  setting  aside  a  judgment  under  sec  602  of  the 
code  is  interlocutory,  and  cannot  be  reviewed.  Continental 
Trust  Co.  V,  Peterson 411 

9.  An  order  to  be  reviewable  must  dispose  of  the  merits  of  the 
case.    Continental  Trust  Co.  v,  Peterson 417 

10.  An  order  of  a  probate  court  requiring  an  administrator  to 
turn  over  to  his  successor  certain  money  is  appealable. 
Foster  v.  Murphy •  676 

Instructions. 

11.  Where  evidence  does  not  support  counterclaim,  defendant 
cannot  complain  of  instructions  referring  to  it  Cuatt  v. 
Ross - . .  •     57 

12.  Instruction  that  measure  of  damages  for  injury  to  fruit 
trees  is  the  market  value  of  such  trees,  held  proper,  where 
the  party  complaining  procured  an  instruction  stating  the 
same  rule  of  damages.    HaJ>ig  v.  Parker 102 

13.  Assignments  of  error  in  rulings  on  objections  to  an  amended 
reply,  held  cured  by  Instructions.    Fike  v.  Ott ', 439 

14.  Where  several  Instructions  are  grouped  in  one  assignment^ 
they  will  be  examined  only  so  far  as  to  determine  whether 
any  one  was  rightly  given  or  refused.    Skinner  v.  Wilson. . .  44B 

15.  An  instruction  which  informs  the  jury  that,  if  upon  any 
reasonable  hypothesis  a  fact  can  be  accounted  for  on  any 
other  theory  than  a  dishonest  one,  they  should  so  find,  held 
erroneous.    Nebraska  M.  M.  Ins.  Co.  v.  Myers 460 
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Appeal  and  Error — Concluded. 

16.  In  the  trial  of  a  suit  to  enforce  an  oral  contract  to  adopt  a 
child  and  make  a  bequest  to  him«  the  functions  of  a  jury 
are  advisory  only,  and  the  court  cannot  commit  reversible 
error  in  the  giving  or  refusal  of  instructions.  Peterson  v. 
Estate  of  Bauer 652 

17.  Refusal  to  instruct  as  to  weight  of  evidence  held  not  error. 
Van  Burg  v.  Van  Engen 816 

Law  of  Case. 

18.  The  supreme  court  on  a  second  appeal  will  not  reexamine 
questions  of  law  determined  on  the  first  appeal  unless  man- 
ifestly erroneous.    Brewster  v,  Meng 560 

19.  Questions  decided  on  appeal  become  the  law  of  the  case. 
Hargadine  v.  Omaha  B,  d  T.  R.  Co... : 729 

Practice  xmd  Review. 

20.  Affidavits  not  preserved  in  the  bill  of  exceptions  will  not  be 
considered  on  appeal.    Jordan  v.  Jackson 15 

21.  Where  appellant  procures  a  judgment  more  favorable  than 
the  law  and  the  evidence  warrant,  the  supreme  court  will 
not  examinev  alleged  errors  in  receiving  testimony  and  in 
Instructions.     Taylor  v.  Hunter  304 

22.  If,  when  tested  by  instructions  not  reviewable,  the  verdict 

is  not  vulnerable^  it  will  be  sustained.  Skinner  v.  Wilson.  >.  445 

23.  Printing  an  assignment  of  error  in  a  brief  without  comment, 
held  insufficient    Hoch  v,  Schlattan 522 

24.  The  supreme  court  will  not  review  a  refusal  to  instruct, 
where  no  exception  is  taken.    Union  P.  R.  Co.  v.  Meyer. . . .  549 

25.  Where  a  case  has  been  remanded  to  the  district  court  with 
directions  to  enter  a  specified  decree,  the  defendant  will  not 
be  allowed  to  amend  his  answer  by  alleging  facts  of  which 
he  had  knowledge  prior  to  the  first  trial.  Brewster  v. 
Meng 560 

Transcript. 
26  A  transcript  on  appeal  should   contain  the  judgment  atid 
only  such  other  matters  as  may  be  necessary  to  present 
the  rulings  to  be  reviewed.    Fike  v.  Ott 439 

Appearance. 

1.  A  written  offer  to  confess  judgment  is  a  general  appearance. 
Maryland  Casualty  Co.  v.  Bank  of  Murdock. 314 

2.  Appearance  defined.     Thomhill  v.  Ear  greaves 582 

8.  Writing  held  an  appearance  under  sec.   433   of  the  code 

authorizing  judgments  by   confession.     Thomhill  v.   Ear- 
greaves   .' 582 
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Assistance,  Writ  of. 

1.  An  application  for  a  writ  of  assistance  after  a  lapse  of  time 
is  addressed  to  the  discretion  of  the  court  Clark  d  Lean- 
ard*I,  Co,  V,  Lindgren  69 

2.  Whether  the  grantee  of  a  purchaser  at  a  Judicial  sale  may 
prosecute  an  application  for  a  writ  of  assistance  rests 
largely  in  the  discretion  of  the  court  Clark  d  Leonard  L 
Co.  V.  Lindgren   69 

Associations.    See  Statutes,  2. 

Attachment 

Where  the  only  ground  of  attachment  is  that  the  defendant  is 
a  nonresident,  he  cannot  attack  the  jurisdiction  of  the  court 
on  the  ground  that  he  is  not  the  owner  of  the  property 
seized.     Kneeland  v.  Weiglejf 276 

Attorney  and  Client 

1.  The  court  can  dismiss  a  suit  for  divorce  at  the  instance  of 
plaintiff,  and  such  dismissal  carries  with  it  an  application 
for  temporary  alimony,  which  plaintiffs  attorney  cannot  re- 
Tlve  by  intervention  and  prosecute  for  his  own  benefit 
Petersen  v,  Petersen 282 

2.  Where  proceedings  for  disbarment  are  begun  against  an 
attorney  on  a  charge  of  crime,  not  admitted,  the  supreme 
court  will  not  investigate  the  facts  while  the  matter  is 
pending  on  indictment  in  the  district  court    In  re  Newby.,  482 

3.  If  the  charge  on  which  disbarment  proceedings  are  based 
involves  professional  misconduct  in  the  relations  of  an 
attorney  with  the  court,  the  court  may,  on  satisfactory  proof, 
disbar  the  attorney  from  practicing  before  it    In  re  Newinf,  482 

4.  The  supreme  court  alone  can  pass  on  the  qualifications  of 
applicants  for  admission  to  the  bar,  and  has  sole  power  to 
annul  such  admission.    In  re  Newby 482 

5.  Sec.  9,  ch.  3,  Rev.  St.  1866,  was  not  repealed  as  a  whole  by 
ch.  6,  laws  1895,  but  the  power  of  the  district  court  to  admit 
attorneys  of  other  states  to  practice  in  this  state  was  taken 
away.     In  re  Burton 762 

Bailment.    See  Pabties. 

Banks  and  Banking. 

1.  Where  a  time  check  was  signed  by  the  president  of  a  bank 
individually,  depositor  held  entitled  to  recover  from  the 
bank  for  money  had  and  received.    Heim  v.  First  Nat.  Bank,  831 

2.  Action  against  bank  issuing  draft  for  failure  of  bank  on 
which  it  was  drawn  to  pay  it  when  presented,  held  barred 
by  limitation.  WrigJey  v.  Farmers  d  Merc?utnts  State 
Bank    8« 
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Bastardy. 

Where  there  Is  a  yarlance  between  the  testlmonx  of  the  com- 
plahiltig  witness  given  at  the  preliminary  and  her  testi- 
mony at  the  trial  in  a  bastardy  proceeding,  held  error  to 
refuse  to  instruct  on  this  variance  as  affecting  her  credi- 
bility.    Quinn  v.  Eggleaton 409 

Beneficial  Assoeiations,    See  Insubaitcb.  6-17. 

Bills  and  Votes. 

In  an  action  by  the  indorsee  against  the  maker  of  a  note^ 
where  fraud  in  its  inception  is  relied  on  as  a  defense  and 
shown  by  the  evidence,  the  burden  Is  on  plaintiff  to  show 
that  he  is  a  l^ona  fide  holder.      Lahrman  v.  Bautnan 846 

Bonds.    See  JksvEAL  and  Bbbob»  S.  3.    Counties  and  Countt  Qni« 

OKBS,  1^.     MUNXGIPAI.  CSoSFOaATlONS,  9,  10,  1S«  16. 

Bonndavies. 

In  an  action  to  establish  a  section  line,  where  the  trial  is 
oondueted  on  the  thetMry  that  there  was  not  a  lost  comer,  it 
Is  not  error  to  charge  the  Jury  that  they  are  to  determtne  the 
original  boundary  line,  though  evidence  was  admitted  that 
a  Qorner  had  been  established  by  the  county  surveyor  on 
the  theory  that  the  original  corner  was  lost.    <8tryker  v. 

Meagher    616 

Brokers, 

1.  Evldeinoe  in  action  for  commissions  held  to  support  verdict. 
Reeves  d  Co,  v.  Curlee 55 

3.  The  written  contract  for  the  sale  of  land  required  by  sec. 
74,  ch.  73,  Comp.  St.,  may  be  evidenced  by  lettera  HoUidatf 
V.  McWilliaiM    824 

3.  Where  letters  contain  data  from  which  a  description  of 
land  placed  with  an  agent  for  sale  can  be  ascertained,  the 
contract  may  be  enforced.    Holliday  v,  McWilliams 324 

4.  Where  a  contract  for  the  sale  of  real  estate  is  void  because 
not  in  writing,  as  required  by  sec.  74,  ch.  73,  Comp.  St, 
the  broker  cannot  recover  on  a  quantum  meruit  for  services 
rendered.    Barney  v.  Laabury 701 

Building  and  Iioan  Associations. 

1.  A  contract  with  a  foreign  building  and  loan  association 
authorized  to  transact  business  in  this  state  when  the 
contract  is  made  does  not  become  unenforceable  by  failure 
of  the  association  to  renew  its  authority  to  transact  busi- 
ness.   Eastern  B.  dS  L.  Ass'n  v,  Tonkinson 470 

2.  In  determining  whether  a  contract  with  a  building  and  loan 
association  is  usurious,  it  is  proper  to  consider  only  pay- 
ments of  interest  and  premiums  on  the  loan.    Eastern  B,  4 

L.  As^n  V.  Tonkinson  470 
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CarrierB. 

1.  One  wbo  has  done  nothing  to  indicate  that  he  intemds 
becoming  a  passenger,  held  not  a  passenger  being  trans- 
ported and  under  protection  of  the  statute  of  the  state. 
Hichs  V.  Union  P,  R,  Co 496 

2.  Carriers  insure  delivery  of  goods  to  consignees  against  loss 
or  injury  from  whatever  cause,  *  except  the  act  of  Qod  or 
the  public  enemy.    Wabash  R,  Co.  v.  Sharpe. 424 

3.  Carrier  held  responsible  for  injury  to  goods  by  floods. 
Wabash  R,  Co.  v.  Bharpe 424 

4.  Sees.  4386,  4387,  IT.  S.  Rev.  St.,  do  not  relieve  carriers  from 
liability  for  failure  to  care  for  aSiimals,  the  transportation 
of  which  is  delayed  by  an  act  of  God.     Chicago,  B.  d  Q. 

R,  Co,  V,  Blattery 721 

6.  A  common  carrier  of  live  stock  is  an  insurer  of  their  safe 
delivery.    Chicago,  B,  d  Q,  JR.  Co,  v,  Slattery. '. 721 

6.  The  delivery  of  animals  to  a  carrier  in  good  order  and  their 
arrival  at  the  place  of  destination  in  bad  order  makes  a 
prima  facie  case  against  the  carrier.  Chicago,  B.  d  Q,  R. 
Co.  V,  SlOttiery 721 

7.  A  cause  for  unavoidable  delay  in  shipment  affords  no  ex- 
cuse for  failure  to  exercise  that  degree  of  care  required  of 
a  carrier  in  the  transportation  of  stock.    Chicago,  B,  d  Q, 

R,    Co,   V.    Blattery 721 

8.  A  carrier  is  not  relieved  from  its  responsibility  to  care  for 
animals  transported  because  of  a  contract,  requiring  the 
shipper  to  accompany  the  stock,  where  the  carrier,  with 
knowledge  of  the  failure  of  the  shipper  so  to  do,  proceeds 
under  the  cottitract    Chicago,  B.  d  Q,  JR.  Co.  v.  Blattery...,  721 

9.  Evidence  in  an  action  to  recover  from  a  sleeping  car  com- 
pany for  loss  of  valuables,  held  to  sustain  verdict  PuUman 
Palace  Car  Co.  v.  Woods 694 

10.  Evidence  in  an  action  for  damages  for  delay  in  shipping 
stock  held  to  sustain  Judgment    Uniov>  P.  R.  Co.  v.  Nelson,    72 

11.  Instructions  in  an  action  for  delay  in  shipping  stock  held 
not  prejudicial.    Union  P.  R.  Co.  v.  Nelson 72 

Chattel  Xortgages. 

The  making  of  a  written  contract  by  a  mortgagor  of  chattels 
in  possession,  providing  for  sale  and  future  disposition  of 
the  property,  and  payment  of  the  mortgage  debt,  is  neither 
malum  in  se  nor  malum  prohibitum.    Morris. v.  Persing...     80 

Compromise  and  Settlement 

1.  A  compromise  whereby  one  party  agrees  to  pay  and  the  other 
to  receive  a  certain  sum  in  satisfaction  of  a  doubtful  claim 
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Compromise  and  Settlement— OoncZuded. 

rests   upon   a   sufficient   consideration.     Gering   v.   School 
District    ..s 219 

2.  Where  one  knowing  his  claim  is  groundless  forces  another 
to  a  compromise  by  threats  of  suit,  there  is  no  considera- 
tion and  the  compromise  will  not  be  enforced.  Oering  v. 
School   District    219 

3.  Forbearance  to  prosecute  proceedings  to  reverse  a  judgment 
is  a  sufficient  consideration  for  a  compromise,  and,  unless, 
the  good  faith  of  the  claimant  is  in  issue,  whether  he  in- 
tended to  prosecute  such  proceedings  is  immaterial.  Oer- 
ing  V.  School  District , 219 

4.  In  an  action  on  the  promise  of  a  school  district  to  pay 
a  certain  amount  in  composition  of  a  doubtful  claim,  where 
there  is  testimony  to  support  a  defense  that  claimant  se- 
cured the  adoption  of  a  resolution  for  the  compromise  by 
intimidation,  evidence  as  to  his  reputation  for  not  being 
peaceable  held  properly  received.    Oering  v.  School  District,.  219 

6.  Declarations   of   parties   made   at  a   meeting   where   such  * 
resolution  was  adopted,   tending  to  show   that  they  were 
intimidated  and  for  that  reason  refrained  from  votinjg,  held 
properly  receivable  as  part  of  the  res  gestae,     Oering  v. 
School  DUtHct  219 

Constitutional  Law. 

Sec.  7,  ch.  82,  laws  1905,  known  as  the  "Dipsomaniac  Law," 
held  unconstitutional,  as  In  violation  of  the  right  to  per- 
sonal liberty.    In  re  Schwarting 773 

Contemx>t.    See  Notabhts,  2. 

Contracts. 

1.  The  dismissal  by  a  child  of  proceedings  for  a  guardian  for 
her  mother  is  not  a  valid  consideration  for  a  promise  by 
the  mother  to  the  child.    Simmons  v.  Kelsey 124 

2.  Public  policy  will  not  permit  one  who  institutes  proceed- 
ings for  a  guardian  to  make  the  abandonment  thereof  a 
source  of  profit     Simmons  v.  Kelsey 124 

8.  Evidence  held  to  sustain  finding  that  plaintiff's  assent  to  a 
contract  was  obtained  by  undue  means  and  without  con- 
sideration.    Simmons  v.   Kelsey 124 

4.  When  one  has  an  option  to  pay  a  debt  in  money  or  by  the 
conveyance  of  property,  and  deprives  himself  of  power  to 
make  the  conveyance,  his  obligation  to  pay  cash  becomes 
absolute.     Irving  v.   Bond 293 

5.  A  contract  will  be  treated  as  abandoned,  where  the  acts 
of  one  party,  inconsistent  with  its  existence,  are  acquiesced 

In  by  the  other.    Herpolsheimer  v.  Christopher 862 
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Contracts — Concluded. 

6.  A  defense  as  to  one  of  two  joint  obligors  inures  to  both, 
but,  when  such  defense  is  infancy,  the  infant  may  be 
discharged  and  a  recovery  had  against  his  co-obligor.    Cole 

V,   Manners    454 

7.  A  repudiation  of  an  oral  contract  to  share  profits  of  a  land 
transaction  by  the  party  having  title  will  give  rise  to  a 
cause  of  action  for  damages.    Rice  v.  Parrott ^.  601 

8.  A  contract  will  ordinarily  be  construed  as  it  was  under- 
stood by  the  contracting  parties.    <School  District  v.  Davit,  612 

9.  Under  a  legislative  appropriatioti  for  "240  steel  cells  and 
sewerage,''  a  contract  to  construct  240  cells,  held  not  void 
because  it  provided  no  sewerage  for  six  of  the  cells.  Yan 
Dorn  Iron  Works  Co.  v.  State 713 

10.  If  one's  mind  is  so  weak  or  diseased  that  he  is  incapable 
of  understanding  the  act  to  be  performed,  he  is  incompetent 
to  make  a  contract,  whether  such  state  of  mind  be  the 
result  of  sickness*  accident  or  voluntary  intoxication. 
Hauher  v.  Leilold  .' 706 

11.  Provision  iti  a  contract  of  membership  in  the  relief  de- 
partment of  a  railroad  that,  if  an  action  for  damages  be 
brought  against  the  company,  the  benefit  otherwise  payable 
shall  be  forfeited,  is  against  public  policy.     Chicago,  B,  d 

Q.  R,  Co.  17.  Healy  786 

12.  Under  a  contract  of  membership  in  the  relief  department 
of  a  railroad  company,  receipt  of  benefits  by  the  benefi- 
ciary, held  a  bar  to  action  for  damag^e  for  herself,  but  not 
a  bar  to  an  action  by  her  as  administratrix  for  the  benefit 

of  her  minor  children.    Chicago,  B.  ds  Q.  R,  Co.  v.  Healy...  786 

13.  Evidence  in  an  action  for  breach  of  contract  not  to'^^ngage 
in  job  printing  for  10  years,  held  to  sustain  verdict  BJcin- 
ner  v.   Wilson    .» 445 

14.  To  establish  as  a  contract  a  proposition  made  by  letter, 
proof  of  its  acceptance  is  necessary.    Bennet  v,  Melville..  690 

Corporations. 

1.  A  corporation  organized  to  continue  the  business  of  a  firm, 
which  takes  over  the  assets  thereof,  thereby  assumes  the 
debts  of  such  firm  to  the  extent  of  the  property  received. 
Baker  Furniture  Co.  v.  Hall  .88 

2.  To  render  a  corporation  liable  for  the  debts  of  a  firm  to 
whose  business  and  property  it  has  succeeded,  it  should 
appear  that  the  transaction  is  fraudulent  as  to  creditors, 
or  that  the  new  corporation  is  a  mere  continuation  of  the 
old  firm.    Baker  Furniture  Co.  v.  Hall 93 
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Corporations-— Concluded. 

3.  Under  facts  stated  new  corporation  held  not  to  be  a  mere 
continuation  of  old  firm.    Baker  Furniture  Co.  v.  Hall..,.     93 

4.  Where  a  new  corporation  takes  all  the  property  of  a  part- 
nership and  pays  for  it  in  its  stock,  the  creditors  of  the 
partnership  may  emforce  their  claims  in  equity  against  the 
Interests  of  the  former  partners  in  the  hands  of  fraudulent 
grantees,  but  an  innocent  purchaser  will  be  protected. 
Baker  Furniture  Co.  v.  Hall 93 

5.  That  an  agent  of  a  domestic  corporation  is  temporarily  in  a 
county  does  not  subject  such  .corporation  to  the  jurisdiction 
<^  the  courts  of  that  county  under  sec  55  of  the  code. 
Beourity  Mutual  Life  Jns.  Co.  v.  Ress 141 

6.  The  residence  of  an  agent  of  a  corporation  is  personal,  and 
Is  immateiial-in  an  inquiry  as  to  whether  a  domestic  corpo- 
ration is  situated  in  a  county  within  the  meaning  of  sec.  55 

of  the  code.    Security  Mutual  Life  Ins.  Co.  v.  Resa 141 

7.  Misnomer  in  contract  held  immaterial.  Kannow  d  Sons  v. 
Farmers  C.   8.  Ass'n 330 

8.  One  dealing  with  a  de  facto  corporation,  held  estopped  to 
deny  tts  corporate  existence.  Lincoln  Butter  Co.  v.  Ed- 
wards-Bradford Lumber   Co 477 

9.  After  the  dissolution  of  a  corporation  an  action  may  be 
maintained  in  the  corporate  name  on  a  cause  of  action 
which  accrued  to  the  corporation.  Lincoln  Butter  Co.  v. 
Edwards-Bradford  Lumber  Co 477 

Costs. 

Where  a  plaintifT  recovers  a  judgment  In  justlce^s  court  from 
which  defendant  appeals,  and  plaintifT  has  judgment  in  the 
district  court,  he  is  entitled  to  costs  without  regard  to 
the  amount  of  his  judgment.    Miller  v.  Henderson 383 

Counties  and  County  Officers.    See  Raelboads,  1.  2. 

1.  A  bond  of  a  deputy  county  treasurer  is  an  official  bond, 
aud  statutory  provisions  are  part  of  the  contract  United 
States  F.  d  G,  Co.  v.  McLaughlin 307 

2.  A  clause  in  the  bond  of  a  deputy  county  treasurer,  which 
limits  the  right  of  action  thereon  to  defaults  discovered  dur- 
ing the  continuance  of  the  bond  or  within  six  months  there- 
after, cannot  be  enforced.  United  States  F.  d  O.  Co.  v. 
McLaughlin    810 

3.  A  recital  in  a  bond  that  the  principal  is  deputy  treasurer 
of  the  county  will  estop  the  sureties  on  the  bond  to  deny 
that  he  was  such  deputy  treasurer  and  that  the  bond  was 

an  official  bond.    United  States  F.  d  Q.  Co.  v.  McLaughlin,  310 
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Counties  and  County  OfiloerB — Concluded, 

4.  Where  a  prisoner  is  convicted  of  a  felony,  and  the  Judgment 
l8  reyersed,  and  at  a  new  trial  he  is  acquitted,  the  county, 
and  not  the  state,  must  pay  the  cost  of  keeping  such  pris- 
oner between  the  time  of  his  conyictlon  and  acquittal. 
Brown  County  v,  Lampert*. • ;....  &36 

Courts.    See  Tkctsts.  8. 

Criminal  Law.    See  Rapb.    WiTNzssni,  1. 

Evidence.^ 

1.  In  a  trial  for  rape,  admissions  by  the  accused,  held  suf- 
ficient corroboration  of  positive  testimony  to  support  con- 
viction.    Loar  V.  State 148 

2.  On  sustaining  an  objectipn  to  an  offer  of  testimony,  the 
court  may  allow  part  without  stating  reasons  for  excluding 
the  remainder.     Haddix  v.  State 869 

Instructions. 
8.  Where  the  evidence  is  not  preserved  by  bill  of  exceptions, 
the  presumption  is  that  instructions  which  refer  to  testi- 
mony are  supported  by  evidence.    Yon  Haller  v.  State 161 

4.  On  trial  for  murder,  and  plea  of  self-defense,  instructions 
set  forth  held  not  erroneous.    Von  Haller  v.  State 16li 

6.  Where  the  evidence  makes  it  proper  to  submit  the  question 
of  the  defendant's  guilt  of  murder  in  the  first  degree,  in- 
structions submitting  that  question  will  not  be  erroneous 
becr.use  the  jury  found  the  defendant  guilty  in  the  second 
degree  only.    Haddix  v.  State 869 

6.  Where  the  defendant  is  found  guilty  of  murder  in  the  see* 
ond  degree  only,  prejudice  will  not  be  presumed  because 
of  repetitions  in  the  instructions  of  principles  of  law  appli- 
cable to  an  issue  of  murder  in  the  first  degree,  if  the  evi- 
dence justified  the  submission  of  both  issues.  Haddix  v. 
State  869 

7.  Where  an  instruction  is  given  without  testimony  to  sustain 
it,  and  prejudice  results  thereby,  a  new  trial  will  be  granted. 
Parker  v.  State 4..... 765 

Review, 

8.  Alfidavits  found  in  the  files  cannot  be  considered  as  used  on 
a  motion  for  new  trial,  unless  shown  by  the  certificate  of 
the  proper  officer  to  be  a  part  of  the  bill  of  exceptions,  and 

to  have  been  used  on  the  hearing.    Loar  v.  State •'•  148 

9.  Remarks  by  the  court  refiecting  on  the  evidence  of  an  ex- 
pert witness,  held  not  prejudicial,  where  there  is  no  evidence>^ 
rendering  the  expert  evidence  applicable.    Haddix  v.  State,  369 


INDEX.  8TT 

Bamagrds.    See  Sales,  8. 

1.  In  an  action  for  damage  to  merchandise,  the  measure  of 
damages  Is  the  difTerence  between  the  value  of  the  goods 
immediately  before  and  after  the  injury.  City  of  McCook  v. 
McA.dam8    1 

2.  Where  there  is  a  single  cause  of  action  for  damages,  it  is 
sufficient  to  claim  damages  in  gross,  but  if  the  pleader 
claims  a  named  sum  for  any  item  of  damage  he  can  re- 
cover on  such  item  only  the  amount  named.  Hahig  v. 
Parker   102 

3.  In  an  action  for  breach  of  contract  of  sale,  where  the  plead- 
itigs  and  evidence  fail  to  furnish  data  for  computation,  only 
nominal  damages  can  be  recovered.    Parkins  v,  Missouri  P. 

R.  Co 242^ 

4.  The  measure  of  damages  to  growing  trees  is  their  value 
with  reference  to  the  land  prior  to  the  damage,  less  their 
value  afterwards.    Union  P.  R.  Co.  v.  Murphy: 545 

Deeds. 

1.  A»  between  the  parties  a  deed  of  real  estate^  not  a  home- 
stead, is  good  without  being  acknowledged.  Martin  v.  Mar- 
tin     335 

2.  Delivery  of  a  deed  to  a  third  person,  with  directions  to  de- 
liver it  to  the  grantee,  is  a  good  delivery.    Martin  v,  Martin,  335 

3.  A  deed  executed,  acknowledged,  and  delivered  is  valid  be- 
tween the  parties  and  those  having  knowledge  of  its  ex- 
istence, though  not  witnessed.    Adams  v.  Dennis 682 

Descent  and  Distribution. 

The  right  of  heirship  can  be  established  only  in  a  suit  in 
equity;  and  one  cannot  recover  at  law  the  value  of  an  un- 
divided half  of  an  unsettled  estate  on  the  ground  that  the 
decedent  agreed  to  make  the  claimant  his  heir.  Peterson 
V.  Estate  of  Bauer 661 

Dismissal  and  Nonsuit. 

Where  plaintiff  appeals  from  the  county  to  the  district  court, 
he  can  there  dismiss  his  action  without  prejudice.  Thom^ 
hiU  V.  Hargreaves 582 

DlTorce. 

1.  Decree  dismissing  petition  and  cross-petition  upheld,  /ud- 
kins  V.  Judkins 213 

2.  An  agreement  between  parties  to  a  suit  for  divorce  for  the 
collusive  remdition  of  a  decree  therefor  will  defeat  the  ac- 
tion.   Branson  t?.  Branson 780 

8.  Jurisdiction  of  divorce  and  alimony  is  statutory.  Cizek  v. 
V.  Cizek 797 
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Divorce — Concluded. 

4.  Under  sea  27,  eh.  26,  Comp.  St,  the  district  court  has  power 
after  decree  to  revise  alimony  at  its  subsequent  terms. 
Oizek  V.   Oizek 797 

6.  If  a  decree  awarding  alimony  is  void  for  waait  of  Jurisdic- 
tion, the  court  may  grant  it  at  a  subsequent  term.  Oizek 
V.  Cizek  797 

Brunkards. 

1.  Under  sees.  64-66,  ch.  40,  Ck>mp.  St,  providing  for  the  com- 
mitment of  inebriates  to  the  state  hospital  for  the  insane, 
held,  that  a  commitment  without  an  information  and  find- 
ing is  void.    In  re  Simmons 639 

2.  The  provisions  of  ch.  82,  laws  1906.  known  as  the  "Dipso- 
maniac Law."  are  in  pari  materia  with  other  laws  provid- 
ing for  the  detention,  care  and  discharge  of  persons  com- 
mitted to  the  hospital  for  the  insane,  and  must  be  construed 

in  connection  therewith.     In  re  Schtoarting 773 

3.  A  person  who  has  been  confined  in  the  hospital  for  the 
insane  under  ch.  82,  laws  1906,  until  he  has  been  cured,  may 
not  be  subjected  to  further  restraint  without  new  cause. 

In   re  Schtoarting 773 

Ejectment 
\  Where  a  purchaser  i^  possession  of  land  recovers  a  judgment 

against  his  vendor,  and  the  vendor  appeals,  he  cannot,  pend- 
ing the  appeal,  use  the  judgment  to  oust  the  purchaser  from 

'  possession.    Chray  v,  Nolde,... 106 

I 

Election  of  Bemedies.    See  Ck>NTBACTS,  12. 

A  suit  by  an  administrator  of  a  member  of  the  relief  depart- 
ment of  a  railroad  company  to  recover  damages  for  wrong- 
fully causing  death,  held  a  bar  to  an  action  on  the  member- 
ship certificate,  when  the  administrator  is  the  beneficiary 
in  the  contract    Chicago,  B,  d  Q,  B>  Co.  v.  Healy 783 

Elections. 

1.  A  proposition  submitted  at  a  special  election,  held  to  con- 
tain but  one  question,  to  wit,  whether  bonds  should  be 
issued  to  procure  engine  houses.    Linn  v.  City  of  Omaha. . .  652 

2.  An  inscription  on  the  ballot  label  of  a  voting  machine  may 
I  be  abbreviated   to  meet  the  requirements  of  the  limited 

space.    lAnn  v.  City  of  Omaha 652 

\  3.  A  city  election  will  not  be  annulled  because  the  council 

delegated   the  ministerial   duty  of  assisting  the  clerk  Iti 
I  tabulating  the  returns,  in  the  absence  of  fraud  or  mistake. 

Linn  v.  City  of  Omaha 652 

i 
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Sminent  BomaixL 

1.  Gompeoaatory  damages  should  be  allowed  for  land  taken 
from  the  ris^t  of  way  of  a  railroad  for  a  pfahlle  road. 
MiM90uH  P.  R,  Co.  9.  Com  Ooim^ 396 

2.  Where,  in  making  i^proaches  to  a  railroad  track.  It  is 
necessary  to  grade  through  the  rig^t  of  way,  the  company 
should  he  allowed  such  damages  as  the  county  would  hare 
expended  in  grading  had  the  railroad  neyer  been  bnilt 
MU90uri  P.  R.  Co.  v.  Caas  County 396 

3.  Under  ito  charter  in  1901.  the  city  of  South  Omaha  held 
entitled  to  damages  in  an  action  to  condemn  a  ri^t  ot  way 
over  its  streets.    City  of  South  Omaha  v.  Omaha  B.  d  T. 

R.  Co. 718 

Equity. 

1.  That  one  loans  money  to  another  to  buy  land,  gives  the 
lender  no  equity  in  the  land.    Fike  v.  Ott 439 

2.  A  suit  in  equity  will  not  lie  where  plaintiff  has  a  plain,  ade- 
quate and  speedy  remedy  at  law.  Western  Union  T.  Co.  v. 
Douglas  County 666 

3.  A  contract  in  writing  for  the  adoption  of  a  child,  though 
Ineffective  as  a  legal  adoption,  may  be  enforced  in  equity. 
Pemberton  v.  Heirs  of  Pemberton. . . » 669 

EsUtea. 

Thero  can  be  no  merger  where  intervening  rights  or  estates 
interfero,  nor  where  the  intention  to  keep  the  estates  sep- 
arate can  be  inferred.    Topliff  v.  Richardson 114 

SstoppoL     See  Appkal  ahd  Bebob»  2.     Insubajtcs,  16.     Jddigiax. 
Saixs,  1.    PuBuo  Lakds,  8. 

1.  Whero  a  widow  purchased  the  heirs'  interest  in  a  home- 
stead, and  they  remained  silent  for  more  than  ten  years, 
held  they  aro  estopped  from  asserting  title  against  the 
widow's  grantee.    Stoats  v.  Wilson 204 

2.  Whero  one  pleads  an  estoppel  the  burden  is  on  him  to 
establish  it    Parkins  v.  MUsouri  P.  R.  Co 242 

Svidence.     See  Appkal  and  Eebob,  4-7.    Compeomisk  Ajn)  Settls- 

MKHT,  5.     CORTBACTS,  13,  14.     CSIMINAL  LAW,  1,  2. 

1.  To  proyie  damages  a  witness  should  state  fkcts  and  not  con- 
clusions.   City  of  McCook  v.  McAdams 1 

2.  Byidenoe  which  tends  to  negative  that  offered  by  defendant 
to  establish  an  affirmative  defense  is  not  objectionable  as 
not  proper  rebuttal.    City  of  McCook  v.  McAdams 1 

8.  Proof  of  a  statute  of  a  sister  state  and  of  a  Judicial  record 
appointing  trustees  held  sufficient    Topliff  v.  Richardson..  114 
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Srldflfnee— OoncZtfdtftf. 

4.  No  proof  is  needed  of  admitted  facts.  Kannow  d  Sons  v. 
Farmen  O.  B.  A^en 230 

6.  An  expert  accounta:nt  may  testify  to  the  results  of  an  ex- 
amination and  computation  of  complicated  accounts,  the 
books  or  memoranda  making  up  the  account  being  first 
introduced  in  evidence.  Kannoto  d  Sons  v.  Farmers  C.  8. 
As^n   * 330 

€.  It  is  sufficient  foundation  for  the  introduction  of  letters  to 
show  that  they  were  received  in  due  course  of  mail'  in 
answer  to  letters  written  by  an  agent  io  his  principal,  and 
duly  mailed  to  the  address  of  the  party  sought  to  be  bound. 
Peycke  v.  Bhinn  364 

7.  Nonexpert  witnesses  to  the  mental  capacity  of  a  testator 
must  state  the  fkcta    Isaac  v,  .Halderman 823 

Szecution. 

In  a  sale  on  execution  under  sec  497  of  the  code«  notice  of  the 
sale  must  be  published  for  80  days.    Young  v.  Figg 626 

Szecntors  and  Administrators.    See  Wills. 

1.  In  appointing  an  administrator  the  court  exercises  Its  dia- 
cretion,  and  on  appeal  the  issue  is  for  the  court  and  not 
for  the  jury.    In  re  Estate  of  Boott 28 

2.  Where  the  next  of  kin  are  unable  to  agree  on  an  administra- 
tor and  the  probate  court  appoints  one  other  than  the  next 
of  kin,  the  appointment  w.U  not  be  disturbed  unless  there 

is  an  abuse  of  discretion.    In  re  Estate  of  ^cott 28 

8.  When  the  next  of  kin  disagree  as  to  an  administrator, 
and  the  court  appoints  one  requested  by  one  of  the  next 
of  kin,  it  will  not  be  presumed,  in  the  absence  ol  evidence, 
that  the  court  abused  its  discretion.    In  re  Estate  of  Bcott. .     30 

4.  A  corporation  cannot  act  as  an  administrator  under  the 
laws  of  this  state.    Continental  Trust  Oo.  v.  Peterson 411 

6.  Evidence  held  to  sustain  finding  that  a  former  administra- 
tor received  certain  money  as  a  gift  and  not  as  assets  of  the 
estate.    Foster  v.  Murphy 676 

Fraud. 

1.  False  representations  as  the  basis  of  an  action  are  such 
only  as  mislead  a  party  to  his  damage.    Jakway  v.  ProudfU^    62 

2,  In  an  action  for  false  representations  fn  the  sale  of  stock, 
exclusion  of  evidence  held  prejudiciaL    Jakway  v,  Proudfltt    62 

8.  In  an  action  for  false  representations  in  the  sale  of  stock, 
instructing  that,  if  representations  of  indebtedness  of  the 
corporation  were  false,  though  no  damage  accrue,  plaintiff 
may  rescind^  held  error.    Jaktoay  v.  Proudftt 62 
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Vrand — Concluded. 

4.  Every  contracting  party  has  a  right  to  rely  on  a  statement 
of  fact,  the  truth  of  which  is  known  to  the  opposite  party, 
and  unknown  to  him.    Farley  v,  Weiss 402 

6.  Instructions  as  to  measure  of  damages  in  an  action  for 
fraud  in  the  sale  of  land,  held  not  prejudicial.  Farley  v. 
Weis9   402 

Fraudulent  ConTejrances. 

1.  Where  a  transfer  is  made  when  the  grantor's  indebtedness 
is  small  compared  with  the  value  of  his  property,  and  is 
secured  by  a  mortgage,  the  hona  fides  of  the  transaction  is 
established.     Seeley  v.  Ritchey 433 

2.  Evidence  held  sufficient  to  overcome  presumption  of  fraud 

.  in  a  transfer  from  father  to  son.    Seeley  v.  Ritchey 433 

8.  A  conveyance  made  by  father  to  son,  or  other  near  relative, 
is  j;>resumptlvely  fraudulent  as  to  existing  creditors.  Seeley 
V.  Ritchey 427 

4.  Evidence  ?ield  not  to  overcome  presumption  of  fraud  arising 
from  a  conveyance  by  father  to  son.    Seeley  v.  Ritchey 427 

Oifts. 

1.  The  indorsement  and  delivery  of  a  certificate  of  deposit, 
with  the  intent  of  making  a  gift  of  the  deposit,  operates 

as  a  gift  of  the  fund.    Foster  r.  Murphy 576 

2.  Evidence  held  to  establish  a  gift  of  notes  and  a  mortgage. 
Adams   v.   I>ennis 682 

Health. 

Complaint  held  not  to  charge  the  manufacture  of  cigarettes 
within  the  meaning  of  the  statute.    Dempsey  v.  Stout 152 

Highways. 

1.  To  establish  a  highway  by  prescription  there  must  be  a 
user  by  the  public  under  claim  of  right,  and  adverse  to  the 
owner,  of  a  defined  way  or  track,  for  a  period  of  ten  years. 
Nelson   v.    Sneed 201 

2.  The  decision  of  the  expediency  of  establishing  or  vacating  a 
public  road  is  vested  in  county  boards  and  other  like 
agencies,  and  is  not  subject  to  Judicial  review.  Otto  v. 
Conroy 517 

Homicide.    See  Cbiminal  Law,  5«  6.    Juby. 

Husband  and  Wife. 

A  married  woman  may  convey  her  lands,  other  than  a  home- 
stead, without  her  husband  Joining  tn  the  conveyance.  Jor- 
dan V.  Jackson 15 

59 
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Infants. 

1.  A  Judgment  against  a  minor  ^11  not  be  set  aside  on  ac- 
count of  his  minority  unless  the  action  for  tli&t  purpose  is 
commenced  within  one  year  after  the  minor  arrives  at  the 
age  of  21  years,  as  provided  in  sec.  442  *  of  the  code. 
McOreary  v.   Creighton • 179 

2.  While  in  possession  under  a  lease,  the  plea  of  infancy  is 
not  available  in  a  suit  to  restrain  an  infant  from  inflicting 
irreparable  injuries  upon  his  laxidlord.  Oole  v.  Manners....  454 

Injunction. 

1.  Where  the  nature  and  froQuency  ot  trespasses  prevent  or 
threaten  rights  of  possession  and  property  in  land,  an  in- 
junction will  be  granted.    SilUuen  v.  Winterer 62 

2.  The  title  to  a  public  office  and  the  right  to  exercise  the 
functions  thereof  by  one  claiming  title  thereto  by  election, 
cannot  be  determined  in  a  suit  for  injunction.  School 
District  v.   Cotogill \...  317 

8.  An  injunction  suit  cannot  be  maintained  to  restrain  the 
teaching  of  school  by  a  qualified,  teacher  under  a  contract 
signed  by  de  facto  ofllcers  of  the  school  district  School 
District  v.  Cowgill 317 

4.  An  injury  which  cannot  be  measured  by  any  pecuniary 
standard  or  compensated  in  damages  is  irreparable.  Cole 
V,   Manners 454 

6.  Pleadings  and  evidence  in  a  suit  to  enjoin  lessees  from  per- 
mitting lessor  entering  under  his  lease  held  to  sustain 
decree.     Cole  v.  Manners 454 

Insane  Persons. 

1.  Where  mental  capacity  to  maintain  «  suit,  is  in  issue,  dis- 
position is  not  a  subject  of  expert  investigation.  Simanons  v. 
KeUey    ...*. 124 

2.  Where  plaintiff  understands  the  nature  of  her  suit,  and 
has  the  will  to  decide  whether  it  be  prosecuted,  she  has  suf- 
ficient mental  capacity  to  maintain  it    Simmons  v,  Kelsey,  124 

Instructions.    See  Adverse  Possession,  4.      Appeal  aitd  Bbbob^  11* 

17.        BOUNDAHIES.        CaRETEBS,     11.        CRIMINAL     LiAW,     3-7. 

FBAxn),  3.    Municipal  Ck>SFoaATioNS,  3-6.    Saljss,  12.    Tbial. 

Insurance. 

1.  Where  a  policy  of  insurance  contained  a  provision  that  If 
the  buildings  insured  become  vacant  the  policy  shall  be  void, 
and  after  loss  the  company,  being  informed  of  the  loss  a&d 
the  breach  of  condition,  cancels  the  policy  and  retains  the 
premium,  held  a  waiver.  Farmers  d  MercTiants  Ins.  Co.  v. 
Bodge  • ....••    81 
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2.  A  Btipulation  in  a  contract  for  Insurance  that  the  iK>lIcy 
shall  be  TOld  if  the  bnildings  insured  become  vacant,  will 
be  enforced.    Farmers  d  Merchants  Ins.  Co.  v.  Bodge 85 

8.  The  cancelation  of  a  policy  of  insurance  alter  loss  and 
notice  of  facta  constituting  a  forfeiture,  and  the  return  of 
unearned  premium  from  date  of  forfeiture,  held  not  a 
waiver.    Farmers  d  Merchants  Ins.  Co.  v.  Bodge 85 

4.  IMdence  in  an  action  on  a  policy  insuring  against  burg- 
lary held  to  justify  submitting  case  to  jury.  Maryland  Cas- 
ualty Co.  17.  Bank  of  Murdoch 814 

5.  Ehridence  of  loss  held  insufficient    British-American  Ins.  Co. 

V.  Columbian  Optical  Co 812 

Beneficial  Associations. 

6.  Questions  and  answers  in  an  application  made  part  of  a 
contract  of  insurance  are  construed  most  strongly  against 
the  insurer.    Modem  Woodmen  v.  Wilson 844 

7.  Whether  in  making  answers  in  an  application  for  insurance 
the  applicant  acted  in  good  faith  is  a  question  for  the  jury. 
Modem  Woodmen  v.  Wilson 844 

8.  In  answer  to  a  question  in  an  application  for  insurance 
calling  for  ailments  for  which  the  assured  has  been  treated, 
the  assured  may  confine  his  answers  to  ailments  which  are 
serious.    Modem  Woodmen  v.  Wilson 844 

9.  Evidence  held  to  sustain  a  finding  that  answers  of  assured 
were  given  in  good  faith.  Modem  Woodm^en  v.  Wilson 844 

10.  If  a  beneficial  association  collects  dues  and  mortuary  assess- 
ments after  knowledge  of  a  forfeiture,  it  waives  the  forfelt- 
ura    Pringle  v.  Modem  Woodmen 884 

11.  A  subordinate  lodge  of  a  mutual  benefit  society  and  its 
clerk,  designated  by  the  supreme  lodge  to  receive  and  for- 
ward dues  and  assessments,  are  agents  of  the  supreme 
lodge.    Pringle  v.  Modem  Woodmen 888 

12.  The  collection  of  aasessments  from  a  member  convicted  of  a 
felony,  by  the  clerk  of  a  subordinate  lodge,  with  knowledge 
of  that  fact,  forwarded  to  and  retained  by  the  supreme 
lodge  until  after  the  death  of  the  member,  held  a  waiver 
of  a  forfeiture  on  the  ground  of  such  conviction.    Pringle 

V.  Modem  Woodmen 388 

18.  Where  the  constitution  of  a  benefit  society  requires  initiation 
and  payment  of  one  assessment  as  indispensable  to  mem- 
bership, no  liability  arises  before  compliance  with  these  re- 

quirement&    Loyal  Mystic  Legion  v.  Richardson 662 

14.  Where  an  Insurance  certificate  provides  that  if  the  member 
engage  in  prohibited  occupation  the  certificate  becomes  void 
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as  to  any  daim  for  death  traceable  to  employment  in  8ach 
occupation,  the  society  1b  exempted  from  liability  for  death 
roBulting  therefrom,  bnt  otherwise  the  certificate  remains 
in  force.    Modem  Woodmen  v.  Talbot,,,^ 621 

16.  A  beneficial  society  is  not  estopped  to  claim  exemption  from 
liability  for  the  death  of  a  member,  dne  to  engaging  in  a 
prohibited  occupation,  by  accepting  dues  and  assessments 
with  knowledge  that  he  had  entered  such  occupation.  Mod- 
em Woodmen  v,  TalJx>t 621 

16.  Where  the  constitution  and  laws  of  a  beneficial  association 
provide  that  members  shall  pay  one  assessment  each  month, 
payment  cannot  be  resisted  on  the  ground  that  it  was  not 
lawfully  made.    Sovereign  Camp,  W.  O.  W.,  v.  Ogden. .....  643 

17.  In  an  action  on  a  benefit  certificate,  am  answer  which  set 
out  tho  delinquency  of  the  member  held  to  state  a  defense. 
Sovereign  Camp,  W.  O.  W.,  i;.  Ogden 643 

Intoxicating  Liquors. 

1.  Where  in  a  prosecution  for  a  yiolation  of  sec  20,  ch.  60, 
Comp.  St,  intoxicating  liquor  is  found  in  the  possession  of 
the  accused,  the  statute  makes  such  possession,  when  not 
satisfactorily  explained,  preeumptiTe  eyidctoce  of  guilt. 
0*Neil  V,  State   44 

2.  Evidence  in  a  prosecution  for  unlawfully  keeping  liquors, 
held  not  to  sustain  a  conviction.    0*Neil  v.  State 44 

8.  Bvidence  held  to  support  findings  denying  mandamus  to 
compel  Qity  council  to  revoke  a  liquor  license,  and  to  fix 
time  for  hearing  remonstrance.    Middlekauff  v,  Adams 265 

4.  Possession  of  real  estate  held  insufllcient  to  establish  a  free- 
hold estate.     Swihart  v.  Hansen 727 

6.  In  a  hearing  on  a  remonstrance  against  granting  a  liquor 
license,  a  witness  who  testified  that  the  petitioners  told  him 
they  were  freeholders,  and  that  he  examined  a  list  of  free- 
holders, held  not  qualified  to  testify  who  are  freeholders  of 
the  village.    Swihart  v.  Hansen 727 

6.  Upon  contest  of  application  for  liquor  license,  the  board  is 
^  not  bound  by  a  stipulation  involving  unusuai  expense  in 

reducing  the  evidence  to  writing,  and  mandamus  will  not 
lie  to  procure  a  transcript  without  payment  of  the  extra  ex- 
pense of  taking  the  evidence.  State  v.  Board  of  Fire  d  Police 
Commissioners  741 

7.  An  appeal  from  the  decision  of  the  board  in  granting  a 
liquor  license  is  taken  by  giving  notice  of  appeal,  and  pro- 
curing a  transcript  of  the  proceedings  and  filing  it  in  the 
appellate  court,  and  the  court  may  compel  the  board  to  fur> 
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nish  a  transcript  of  the  evidence.    State  v.  Board  of  Fire 
d  Police  Commisaioners «..  741 

8.  One  appealing  from  the  board  of  fire  and  police  commis- 
sioners of  Omaha  in  a  liquor  license  contest  is  entitled  to  a 
transcript  of  the  proceedings,  upon  demand  and  the  pay- 
ment of  reasonable  fees  therefor,  but  the  board  is  not  re> 
quired  to  furnish  a  transcript  without  payment  of  the  fees. 
Btate  V.  Board  of  Fire  d  Police  CommissionerM 741 

Jndgment. 

1.  A  minor  suing  on  a  cause  of  action  will  be  bound  by  the 
decree  the  same  as  an  adult  If  the  suit  was  brought  and 
prosecuted  in  good  faith.    McCreary  v,  Creighton 179 

2.  Prior  decree  held  a  bar  to  a  suit  for  accounting  by  executors 
and  trustees.     McCreary  v.  Creighton 179 

3.  Decree  in  partition  held  conclusive,  though  the  proceedings 
were  irregular  and  the  shares  determined  according  to  an 
unconstitutional  statute.    Stoats  v,  Wilson 204 

4.  One  essential  of  a  judgment  in  support  of  a  plea  in  bar  is 
that  it  was  rendered  in  a  suit  involving  the  same  subject 
matter.    Oering  v.  School  District 219 

5.  Where  a  second  action  is  on  a  different  claim  or  demand, 
the  judgment  in  the  former  operates  as  an  estoppel  only 
aa  to  those  matters  in  issue  on  the  determination  of  which 
the  judgment  was  rendered.    Oering  v.  School  District 219 

6.  Where  a  judgment  is  pleaded  in  bar,  if  there  be  uncertainty 
as  to  the  issues,  the  burden  of  proof  is  on  the  party  relying 
on  the  estoppel  to  show  that  a  question  raised  in  the  pres- 
ent suit  was  litigated  and  determined  in  the  former.  Oer- 
ing V.  School  District 219 

7.  A  judgmemt  is  an  estoppel  only  as  to  matters  In  issue  and 
determined.    Mercer  Co.  v.  City  of  Omaha 289 

8.  Where  plaintiff  appeals  from  the  county  to  the  district 
court,  a  dismissal  there  is  not  an  affirmance  of  the  judg- 
ment, which  becomes  a  bar  to  a  future  action.     ThornhiU 

V.   Hargreaves 582 

9.  That  an  order  of  revivor  does  not  expressly  award  execution 
does  not  invalidate  it     ThornhiU  v.  Hargreaves 682 

10.  Proceedings  to  revive  a  judgment  should  not  be  had  in  the 
name  of  an  administrator,  unless  he  has  succeeded  to  the 
rights  of  the  decedent.    Vogt  v.  Binder 361 

Judicial  Sales. 

1.  One  purchasing  at  judicial  sale  is  estopped  from  question- 
ing the  validity  of  an  incumbrance  shown  by  the  appraise- 
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tnent  and  deducted  from  the  appraised  value  ot  the  estate 
sold.     TopUff  V.  Ric7iard90n 114 

2.  The  district  courts  may  set  aside  Judicial  sales  for  fraud  or 
unfairness.     Strode  v.  Hoggland 542 

Jury. 

1.  Where  the  sheriff  called  as  talesmen,  pursuant  to  order  of 
oourt»  perscimi  having  the  qualifications  of  Jurors,  who  had 
been,  before  the  order  was  made,  requested  by  the  sheriff 
to  attend  court  for  that  purpose,  held  not  ground  for  chal- 
lenge.    Haddix  v.  State 869 

2.  On  trial  for  murder  in  the  first  degree,  it  is  ground  for  chal- 
lenge of  a  Juror  that  he  has  such  opinions  as  would  pre- 
clude him  from  finding  the  accused  guilty  of  an  offense 
punishable  with  death.    Haddix  v.  State 369 

Justice  of  the  Peace. 

Pending  appeal  from  Justice's  courts  the  Judgment  creditor 
filed  in  the  district  court  a  transcript,  and  after  dismissal  of 
the  appeal  and  remand  caused  execution  to  issue  out  of  the 
district  court.  Heldf  That  the  execution  was  void.  Jenkins 
V.  Campbell  138 

Landlord  and  Tenant 

1.  Ordinarily  there  is  an  implied  covenant  in  'ft  lease  that 
the  demised  premises  shall  be  open  to  entry  by  the  lessee 
at  the  time  fixed  as  the  beginning  of  the  term.  Herpoh 
sheimer  v.  Christopher 355 

2.  The  measure  of  damages  for  breach  of  implied  covenant  of 
entry  is  the  difference  between  the  rental  value  and  the 
rent  reserved,   and  any  special   damages.     Herpolsheimer 

V,   Christopher    355 

3.  Whether  plaintiff  rescinded  contract  of  leasing  and  aband- 
oned a  claim  for  damages,  held  questions  for  the  Jury. 
Herpolsheimer  17.  Christopher  856 

Xiimitation  of  Actions.    See  Trusts,  2. 

1.  Sec.  16  of  the  code  is  applicable  only  to  civil  actiona  lfer> 
cer  Co,  V,  City  of  Omaha 289 

2.  In  an  action  on  contract^  the  burden  of  proof  of  defense  of 
limitations  is  on  defendant    Van  Burg  v.  Van  Engen 816 

Lost  Instruments.  ^ 

Where  the  issue  is  as  to  whether  a  certificate  of  deposit  was 
issued,  and  the  verdict  is  for  plaintiff  who  denied  its  ex- 
istence, the  court  need  not  require  Indemnity  against  such 
instrument    Emley  v.  Citizens  State  Bank 794 


INDEX.  887 


See  f  stoziCATcve  Liqixwb,  C    WAms,  1. 

1.  if^iiHamw  win  not  lie  to  oompri  the  president  pro  tempor*  * 
of  a  city  eoimeil  to  preside  and  appoint  its  stsndinc  oon- 
mitiees^  where  that  duty  is  not  enjoined  by   statate  or 
ordinance.    State  v.  Dunn IK 

2.  Kridenoe  in  proeeedin^  to  compel  a  railroad  company  to 
famish  cars  on  a  sido-track  for  grain  shipmotnts,  ^Itf  to 
sustain  finding  that  the  side-track  was  a  public  highway 
under  sec.  4,  art.  XI  of  the  constitution.    Rohp  v.  State,,.  460 

XarriagSL 

L  In  dealing  with  a  maniago  contnct  or  the  status  resulting 
therefrom  the  state  is  always  a  party.    WiUite  v.  WUHU. .  228 

2.  A  marrisge,  where  one  of  the  parties  is  under  age  of  con- 
sent but  competent  by  the  common  law,  is  not  Toid  but 
▼oidable.     Willite  v.  WiUite 222 

8.  A  court  annuling  a  marriage  at  the  suit  of  a  husband  who 
was  under  the  age  of  consent  when  the  marriage  was  sol- 
emnized may  require  him  to  pay  a  reasonable  amount  for 
the  support  of  the  issue  of  such  marriage.  Williti  v, 
WilKts   228 

4.  In  such  case  the  court  may  also  require  the  husband  to 
pay  reasonable  suit  money  and  to  reimburse  the  wife  for 
expenditures  for  the  family  during  the  existence  of  the 
marriage  relation.    Willits  v,  Willits 228 

6.  Suit  money  may  be  allowed  at  any  stage  in  the  litigation 
and  may  be  included  in  the  final  decree.  Williti  v. 
WilHta 228 

IbtxTied  WQm,en.    See  Husband  and  Wdtb. 

JCaster  and  Servant. 

1.  The  master  is  not  liable  for  an  injury  to  one  employee  by 
the  tort  of  another  outside  of  his  employment,  though  the 
coemployees|  are  not  fellow  servatits.  7ounkin  v,  Roche- 
ford   528 

2.  A  master  is  not  responsible  for  the  wrongful  acta  of  his 
servant,  when  unauthorised  and  not  within  the  servant's 
employment    Tounkin  v.  Rocheford 681 

8.  Bvidence  in  a  personal  injury  case  held  to  Justify  directing 
verdict  for  defendant    Hargadine  v,  Omaha  B,  d  T.  R.  Co,,  72^ 

4.  In  an  action  for  injury  held  that  the  trial  court  properly 
directed  verdict  for  defendant  Salialwry  v,  Preee  PuhUeh- 
ing  Co 848 

6.  While  an  employer  must  use  reasonable  care  to  provide 
safe  appliances,  this  -does  not  relievo  the  employee  if  he  puts 
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them  to  a  um  for  which  thej  are  not  designed  or  mibjeets 
them  to  a  strain  beyond  their  capacity.  £rolit&tfry  9. 
PreMM  Pia>lUhinff  Oo 84» 

afeehanlcs*  Liena. 

1.  A  mechanic's  lien  takes  precedence  oyer  a  mortgage  subse- 
quently executed.    Hahn  v.  Bonacum 8S7 

t.  Evidence  held  to  show  substantial  performance  of  contract 
Bahn  V.  Bonacum SS7 

8.  Bridence  as  between  owner  and  lien-holder  held  to  justify 
findltig  for  a  greater  sum  than  found  by  the  trial  court 
Bahn  V.  Banacutn  827 

4.  In  a  suit  to  foreclose  a  mechanic's  lien,  relief  will  not  be 
denied  where  there  has  been  substantial  performance  of 
the  contract    Bahn  v.  Bonaoum  837 

Xortgages.    See  Assdtakck»  Wbit  or.    Mboh^hios'  Ldens.  1.    Rjb- 


1.  Bridence  held  to  ihow  that  a  mortgagee  was  agent  of  its 
assignee,  and  payments  to  it  satisAed  the  mortgage  debt 
Pine  V,  ManffUi  88 

2.  A  mortgage  to  a  trustee  may  be  foreclosed  without  joining 
the  beneficiary.    Abrame  v,  Taintor  108 

8.  A  mortgagor's  possession  of  mortgaged  premises  after  fore- 
closure and  sale  will  not  become  adrerse  until  notice  that 
he  is  holding  adyersely  to  purchaser.    Abrame  v.  Tainior^ .  109 

4.  Prior  to  1903  a  surety  on  a  waste  bond  given  in  a  foreclos- 
ure proceeding  was  not  liable  for  taxes  pending  appeaL 
United  Btatee  F.  d  &.  Oo.  v,  Rieok 800 

Xunidpal  Corporations.    See  Mandakus,  1« 

1.  Evidence  held  to  sustain  finding  that  loss  by  flood  was  not 
occasioned  by  the  act  of  Qod.    dtp  of  McOook  v.  McAdame^     1 

8.  Evidence  held  insufllcient  to  submit  question  of  contributory 
negligence  to  the  Jury.    City  of  McOook  v.  McAdatne 1 

8.  Instruction  covering  defendant's  theory  that  loss  by  flood 
was  occasioned  by  the  act  of  Qod,  held  favorable  as  the  law 
would  warrant    City  of  McOook  v.  McAdame 1 

4.  InBtruction  as  to  burden  of  proof  held  not  errcMieoua  CUy 
of  McOook  V.  McAdame  1 

8.  In  an  action  against  a  city  for  damages  caused  by  d^ective 
drainage,  where  the  defense  is  that  the  loss  was  occasioned 
by  the  act  of  God.  held  error  to  instruct  that  the  burden 
Is  on  defendant  to  establish  such  defense.  COy  of  McOook 
V.  McAdamt 7 
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6.  In  an  action  against  a  city  for  damages  occasioned  by  de- 
fective^ drainage,  instruction  at^  to  burden  of  proof  held 
proper.    City  of  McCook  v.  BfcAdams 11 

7.  City  councils  have  power  to  adopt  rules  for  their  own  gov- 
ernment in  matters  of  procedure.    State  v,  Dunn 165 

8.  Where  a  city  receives  and  retains  substantial  benefits  under 
a  contract  which  it  was  authorized  to  make,  but  which  was 
void  because  irregularly  executed,  it  is  liable  in  an  action  to 
recover  the  reasonable  value  of  the  benefits.  Roger$  v. 
City  of  Omaha   187 

9.  Cities  of  the  second  class  may  vote  bonds  to  the  amount 
of  5  per  cent,  of  the  assessed  valuation  to  establish  a  heat- 
ing or  lighting  system,  under  sees.  1-5,  art  V,  ch.  14a,  Comp. 
St  1903,  or  2y,  per  cent,  under  ch.  33,  laws  1905.  State  v. 
Searle  272 

10.  Bonds  of  a  city  of  the  second  class,  designated  electric  light 
bonds,  to  the  amount  of  5  per  cent,  of  the  assessed  valua- 
tion, issued  under  ch.  26,  laws  1903,  held  valid  and  entitled 
to  registration.    State  v,  Searle  272 

IL  Omaha  charter  (Comp.  St  1897,  ch.  12a,  sec.  192),  held  to 
contain  authority  for  relevy  of  special  assessment  which 
failed  for  irregularity  in  procedure.  Mercer  Co,  v.  City  of 
Omaha  289 

12.  In  an  act  incorporating  a  certain  class  of  cities,  it  is  com- 
petent to  enact  that  the  treasurer  of  the  county  in  which 
the  only  city  of  that  class  is  situated  shall  be  ex  officio 
treasurer  of  the  city.    Gathers  v.  Hennings 296 

13.  Notice  to  nonresidents  to  construct  sidewalks  held  sufllcient 
to  authorize  a  special  assessment  to  pay  the  cost  thereof. 
State  V,  Several  Parcels  of  Land 320 

14.  Publication  of  notice  to  nonresident  property  owners  to  con- 
struct sidewalks  may  be  proved  otherwise  than  by  aflidavit 
under  an  ordinance.    State  v.  Several  Parcels  of  Land,...  320 

16.  Under  its  charter  the  city  council  of  Omaha  may  provide  for 
calling*  a  special  election  to  vote  on  a  proposition  to  issue 
bonds.    Linn  v.  City  of  Omaha 652 

16.  The  power  to  issue  bonds  to  construct  buildings,  conferred 
by  sec  195  of  the  Omaha  charter,  carries  with  it  authority 

to  provide  sites  for  such  buildings.  Linn  v.  City  of  Omaha,  652 

17.  Where  a  city  in  erecting  public  works  exercises  reasonable 
care  and  adopts  plans  approved  by  skilled  engineers,  it  is 
not  liable  for  defects  in  the  plans,  unless  the  construction  is 
BO  dangerous  that  all  reasonable  minds  must  agree  that  it 
was  unsafe.    Watters  v.  City  of  Omafia 866 
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Kegligence. 

Where  reasonable  men  m&y  f^rly  differ  on  the  question  of  neg- 
ligence. Its  determination  Is  for  the  jury.  McOarty  v,  Lin- 
coln Traction  Co t 819 

New  TriaL 

Mere  indiscretion  of  a  Juror  hetd  insufficient  to  avoid  a  yerdlct 
Wessel  V.  BisTiop 74 

Notaries. 

1.  In  taking  depositions  notaries  do  not  exercise  Judicial  func- 
tions.    In  re  Butler 267 

2.  Where  a  witness  falls  to  attend  before  a  notary  In  obedience 
to  a  subpoena,  he  may  be  punished  as  for  a  contempt,  but 
such  punishment  cannot  exceed  a  fine  of  |50.    In  re  Butler,  267 

Ofiloers.    See  iNJUiYonoif,  2,  3. 

Parties. 

A  bailee  of  property  may  sue  to  recover  the  value  thereof 
against  one  through  whose  negligence  it  Is  lost  Union  P. 
R.  Co.  V.  Meyer .* ^ 649 

Payment. 

1.  Rulings  on  objections  to  instructions  as  to  proof  of  pay- 
ments in  an  action  for  attorney's  fees,  held  without  error. 
Weasel  v.  Bishop 74 

2.  Bvldence  held  insufficient  to  sustain  a  finding  of  payment 
Parker  v»  Leech   ., 135 

Pleading.    See  Railroads,  6. 

1.  Amended  cross-petition  held  not  a  departure,  and  sufficient  to 
support  a  decree  for  specific  performance.  Jordan  v.  Jach- 
son  15 

2.  In  an  action  on  an  appeal  bond  the  petition  is  not  open  to 
demurrer  because  it  does  not  show  a  Judgment  which  could 
be  paid,  where  it  shows  the  breach  of  another  condition. 
Locke  V.  8kow 39 

3.  A  petition  setting  up  numerous  and  conttnued  trespasses 
to  personal  property  states  but  one  cause  of  action.    Babig 

1?.  Parker   *. 102 

4.  Where  a  plea  in  abatement  was  stricken  and  defendants 
incorporated  the  same  matter  In  the  answer  and  litigated  it, 
held  that  they  were  not  prejudiced  by  the  ruling  on  the  mo- 
tion to  strike.    Simmons  v.  KeUey 124 

6.  Where  one  proceeds  to  trial  on  the  theory  that  the  petition 
tenders  a  certain  issue,  if  the  pleadings  can  be  construed  to 
raise  such  Issue  they  will  be  held  to  do  so.  Perkins  v. 
MissouH  P.  R.  Co 242 
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6.  Objection  to  petition.  In  alleging  plaintiffs  capacity  to  roe 
can  be  raised  by  demurrer.  Meyer  v.  Omaha  F.  d  C.  Co...,  406 

7.  Petition  in  an  action  on  contract  held  not  demurrable. 
HarrU  v.  Paine  52S 

8.  A  variance  in  the  time  of  alleged  damage  by  fire  between 
petlticHiB  in  the  county  and  district  courts^  held  ImmateriaL 
Union  P.  R.  Co,  v.  Murphy 645 

9.  Refusal  to  strike  from  a  reply  matter  embraced  in  the  peti- 
tion and  answer  held  not  prejudicial.  Emley  v,  Citiaiene 
State  Bank 794 

Principal  and  Agesnt.    See  Mobtoaoes,  1.  ^  ^ 

1.  An  agent  authorized  to  receive  payment  has  no  authority 
to  commute  his  principal's  debt  for  a  debt  due  from  himself 
to  his  principal's  debtor,  nor  to  receive  payment  other  than 

in  money.    Parker  v.  Leech  136 

2.  The  declarations  of  an  alleged  agent  are  not  admissible  to 
establish  or  enlarge  his  authority.  Fitzgerald  v,  Kimhall 
Bros.    Co 236 

8.  The  authority  of  an  agent  to  execute  a  contract  cannot  be 
established  by  evidence  of  his  declarations  as  to  a  conversa- 
tion between  him  and  his  alleged  principal  by  telephone. 
Fitzgerald  v.  Kimball  Bros.  Co 236 

4.  Knowledge  by  the  principal  of  the  material  facts   is   an 

«  essential  element  of  an  effective  ratification  of  an  unauthor- 
ized act  of  his  agent.    Fitzgerald  v.  Kimball  Bros.  Co 236 

6.  Evidence  held  insufficient  to  sustain  finding  that  an  alleged 
agent  had  authority  to  bind  the  principal.  Fitzgerald  v. 
Kimball  Bros,  Co 236 

6.  A  principal  who  ratifies  a  contract  of  his  agent  is  thereafter 
estopped  from  densring  the  authority  of  the  agent  to  enter 
into  the  contract    Lutjeharms  v.  Smith 260 

7.  The  authority  of  an  agent  may  be  shown  by  letters  of  his 
principal.    Peycke  v.  Shinn 364 

8.  In  an  action  between  a  principal  and  an  adverse  party,  the 
agent  is  presumed  to  have  communicated  to  his  principal 
facts  coming  to  his  knowledge  affecting  his  agency.    Pringle 

V,  Modem  Woodmen .^ 884 

9.  The  doctrine  of  ostensible  authority  of  an  agent  can  be 
invoked  only  by  such  as  have  dealt  with  him  on  the  faith 

of  such  authority.    Fike  v.  Ott 439 

Principal  and  Surety.    See  Mobtoagbs,  4. 

1.  In  the  absence  of  fraud  or  mistake,  a  surety  upon  a  super- 
sedeafl  bond  can  be  held  only  for  consequences  of  the  pro- 
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ceeding  in   which  the  iOBtrument  was  given.     American 
Bonding  Oo.  v.  Heye 611 

2.  Where  a  creditor  to  whom  two  persons  are  obligated  re- 
leasee one  he  discharges  the  other,  though  the  person  re- 
leased is  surety  only,  if  he  is  ultimately  liable  to  the  party 
not  discharged.    Brown  v,  Chicago^  R.  I.  d  P.  R,  Oo 7Sf> 

Process. 

1.  Service  by  publication  on  three  defendants,  two  of  whom 
were  residents  and  the  third  deceased,  held  void.     TopUf 

V.  Richardson 114 

2.  Where  plaititift  is  given  leave  to  amend  a  defective  affidavit 
for  service  by  "publication  and  return  of  service  of  summons, 
bat  fBAla  so  to  do,  he  will  be  deemed  to  have  elected  to  stand 

on  the  original  affidavit  and  return.    Cfoldie  v.  HUwart.,..  16% 

FnbUc  Iiands. 

1.  Under  sec  4,  art  IV,  ch.  80,  Comp.  St  18ST,  persons  who 
complied  with  the  act  had  a  preference  right  cf  purchase  or 
lease  of  land  known  as  indemnity  school  land,  and  had  title 
to  the  improvements  made  by  thorn  thereon.  State  v, 
McCright   732 

2.  Occupants  of  indemnity  school  l&ad&  who  had  complied  with 
the  act  (^  1876  (laws  1875,  p.  123)  were  entitled  to  have 
the  land  appraised  separately  from  the  Improvements,  and 
to  be  given  an  opportunity  \jc  lease  the  land  upon  such 
appraisement  before  being  ejected  therefrom.  State  v. 
McOright 732 

8.  One  who  has  attempted  to  make  entry  under  the  homestead 
laws  of  the  United  States,  and  has  contested  the  right  of  the 
state  to  Indemnity  school  lands,  is  not  estopped  to  assert 
his  right  under  the  act  of  1875  (laws  1875,  p.  123)  relatijig 
to  the  improvements  of  actual  settlers  upon  lands  so  ob- 
tained by  the  state.    State  v.  McCright 732 

Bailroads.    See  Contracts,  11. 

1.  Under  sec.  110,  ch.  78,  Comp.  St,  it  is  the  duty  of  a  railroad 
company  to  make  and  keep  in  repair  suitable  crossings  with 
approaches,  but  the  county  is  required  to  build  that  p&rt  of 
a  highway  within  the  right  of  way  which  it  would  have 
been  required  to  make  had  the  railroad  not  been  con- 
structed.   Missouri  P,  R.  Co.  v.  Cass  County 396 

2.  Under  sec  110,  ch.  78,  Comp.  St,  a  railroad  company  cannot 
recover  damages  from  a  county  for  the  cost  of  putting  in 
cattle  guards,  erecting  sign-posts,  building  wtng-fences, 
planking  the  track,  and  constructing  approaches  at  cross- 
ings.   Missouri  P.  R,  Co.  v.  Cass  County 396 
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BailroadB — Concluded, 

8.  A  side-track,  though  used  exclusively  by  a  milling  comiMiny, 
held  a  public  highway  within  sec.  4,  art  XI  of  the  consti- 
tution.   Rolnf  V.  Btate 460 

4.  The  term  railroad  includes  all  side-tracks  necessary  or  con- 
venient for  the  transaction  of  the  company's  business.  JBo^y 
V,   State •. 450 

6.  Sec  1,  art  I,  ch.  72,  Comp.  St,  was  not  intended  to  provide 
.a  penalty  for  failure  to  maintain  fences,  but  merely  to  retn- 

der  companies  liable  to  owners  of  stock  injured  in  conse- 
quence of  such  failure.  Chicago,  B,  d  Q.  B.  Co.  v.  King. ...  691 
..  6.  A  petition  for  damages  for  loss  of  stock  under  sec  1,  art  I, 
ch.  72,  Ck>mp.  St,  which  contaitis  no  allegation  tracing  such 
loss  Ajo  failure  to  maintain  fences,  is  fatally  defective. 
Chicago,  B.  d  Q.  R.  Co.  v.  King 691 

7.  In  an  action  for  negligently  setting  out  a  fire*  the  origin 
of  the  fire  may  be  proved  by  circumstantial  evidence.  Kear- 
ney  County  v.  Chicago,  B.  d  Q.  R.  Co 861 

8.  Evidence  in  an  action  for  setting  fire  to  a  bridge  held  to 
sustain  verdict  for  plaintiff.    Kearney  County  v.  Chicago,  B. 

d  Q.  R.  Co.'. 861 

9.  Evidence  in  an  action  for  damages  to  trees  by  fire  from  a 
locomotive,  held  to  support  verdict  for  pl&intifts.     Union 

P.  R.  Co.  V.  Murphy 645 

'  10.  Evidence  in  an  action  for  damages  for  killing  stock  held  to 

sustain  verdict    Union  P.  R.  Co.  v.  Meyer 649 

Bape.    See  Cbiminai.  Law,  1. 

1.  In  a  prosecution  for  rape,  the  testimony  of  the  prosecutrix, 

if  denied,  must  be  corroborated.    Klawitter  v.  State 49 

2.  Evidence  held  insufilcient  to  sustain  conviction  of  rape. 
Klavntter  v.  State  49 

3.  The  uncorroborated  evidence  of  the  prosecutrix  Is  insuffi- 
cient to  sustain  a  conviction  of  rape.    Livinghouse  v.  State,  491 

4.  Where  the  testimony  of  the  prosecutrix  lacks  probability, 
and  the  corroborating  evidence  is  of  a  doubtful  character, 
conviction  of  rape  will  be  set  aside.    LivingJiouse  v.  State,  491 

Beal  Estate  Agents.    See  Bbokebs. 

BeceiveTS. 

1.  In  an  action  for  damages  for  the  wrongful  appointment  of  a 
receiver,  the  rental  value  of  the  property  sequestered  and 
attorney's  fees  are  elements  of  damages.  Joalin  v.  Wil- 
liams   594 

2.  The  approval  of  the  accounts  of  a  receiver  wrongfully  ap- 
pointed does  not  adjudicate  the  question  of  damages  between 
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^        the  litigants,  where  the  party  restetlng  such  appointment 

doee  not  participate  in  the  accounting.    Joalin  v,  Williams,  694 

8.  That  the  supreme  court  in  vacating  an  order  appointing  a 
receiver  puts  its  decision  on  a  ground  different  from  the 
one  urged  does  not  deprive  the  party  procuring  the  vacation 
of  the  right  to  recover  for  services  of  his  attorney  in  pro- 
curing the  vacation.    Joslin.  v.  Williama 694 

4.  The  value  of  a  mortgagor's  homestead  pending  foreclosure 
cannot  be  diminished  by  the  costs  of  a  receivership  or  un- 
necessary repairs,  where  the  receiver  ought  not  to  have 
been  appointed.    Joalin  v,  Williama 692 

5.  In  an  action  on  the  bond  of  a  receiver  in  foreclosure  of  a 
homestead,  defendants  cannot  recover  costs  of  the  fore- 
closure for  which  the  owner  of  the  homestead  was  not  per- 
sonally liable.    Jo8lin  v.  Williama 602 

Beplevin. 

In  a  replevin  suit,  where  plaintiff  has  taken  the  property,  it  is 
error  to  permit  a  stranger  to  be  substituted  for  the  original 
plaintiff.    Meyer  v.  Omaha  F.  d  C.  Co 1 405 

Bevi'vor.     See  JuDo;&ncNT,  9,  10. 

Error  in  reviving  a  suit  held  without  prejudice  where  deceased 
was  not  a  necessary  party.    AJtrama  v.  Taintor 109 

fkles. 

1.  Where  a  seller  by  fraud  induces  one  to  accept  something 
not  contemplated  by  his  contract^  he  may  rescind  the  sale 
and  recover  what  he  has  paid.    Jaktoay  v,  Proudflt 67 

2.  Where  a  purchaser  receives  what  he  actually  purchased,  and 
bases  his  right  to  rescind  on  some  false  representation,  he 
must  show  that  such  representation  was  material  and  that 

he  was  damaged.    Jaktoay  v.  Proudflt 67 

8.  Any  form  of  words  tb  induce  a  sale,  that  the  subject  matter 
of  the  sale  is  of  a  particular  quality  or  fitness,  constitutes 
a  warranty.    Shuman  v.  Heater 119 

4.  Eividence  held  sufficient  to  show  a  warranty  and  breach 
thereof.     Shuman  v.  Heater 119 

5.  Evidence  in  an  action  for  breach  pf  contract  of  sale  held 
to  sustain  a  finding  that  the  commodity  which  plaintiff  was 
willing  to  deliver  answered  the  requirements  of  the  contract 
Parkins  v.  Missouri  P.  R.  Co 242 

6.  In  an  action  for  breach  of  contract  of  sale,  the  burden  of 
proof  that  the  goods  tendered  met  the  requirements  of  the 
contract  is  on  plaintiff.    Parkins  v.  Missouri  P.  R,  Co,,.,,,  242 
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7.  Where  goods  tendered  do  not  meet  requirements  of  contract, 
the  yendee  may  refuse  to  accept  them.    Parkins  v.  Missouri 

P.  R.  Co 242 

8.  In  an  action  for  breach  of  contract  of  sale,  where  the  vendor 
procures  the  goods  from  third  parties,  the  measure  of  dam- 
ages is  the  difference  between  the  cost  at  the  time  and  place 
specified  atid  the  contract  price,  with  interest  Parkins  v. 
Missouri  P.R.  Co • 242 

9.  Contract  Tield  entire  in  the  sense  that  either  part;f  had  the 
right  to  a  full  performance.    Peycke  v.  8hinn 364 

10.  Before  a  seller  can  maintain  an  action  for  the  price  of  a 
chattel,  there  must  be  such  a  delivery  as  will  pass  the  title; 
Murphy  Co,  v.  Exchange  Nat,  Bank 67S 

11.  Where  possession  and  title  to  chattels  remain  in  the  seller, 
and  the  purchaser  renounces  his  contract,  the  seller  can 
only  sue  for  damages  sustained.  'Murphy  Co.  v.  Exchange 
Nat,  Bank    673 

12.  Instructions  in  an  action  for  goods  sold,  field  proper.    Law- 

rie  V.  Lininger  d  Metoalf  Co 165 

Schools  and  School  Districts.    See  Injunction,  3. 

1.  Under  sec.  2,  subd.  14,  ch.  78,*  laws  1881,  as  amemded  by  sec.  * 
6,  ch.  62,  laws  1899,  state  olBcers  living  in  Lincoln  may  send 
their  children  to  the  public  schools  without  paying  tuition, 
though  they  retain  their  legal  residence  elsewhere.     State 

V.  Selleck   • 747 

2.  If  a  family,  or  one  having  legal  custody  of  children,  live  to 
a  school  district  other  than  the  district  of  their  legal  resi- 
dence, not  to  obtain  school  privileges,  but  from  other  mo- 
tives, the  children  are  entitled  to  free  school  privileges  in 
the  former  district    State  v.  Selleck • 747 

Specific  Performance. 

1.  In  a  suit  for  specific  performance,  held  that  an  account  of 
rents  and  profits  should  be  taken.    Jordan  v.  Jackson 26 

2.  Specific  performance  will  not  be  awarded,  where  the  evi- 
dence discloses  gross  laches  and  time  is  of  the  essence  of 
the  contract    Bradley  d  Co.  v.  Union  P.  R.  Co 172 

8.  Where  the  vendee  is  willing  to  accept  the  title  of  the  ven- 
dor, the  courts  will  not  refuse  to  compel  specific  perform- 
ance because  of  defective  title.    Lutjeharms  v.  Smith 260 

4.  A  proceeding  to  Enforce  an  alleged  oral  contract  to  adopt  a 
child  and  to  make  a  bequest  to  him,  is  in  substance  a  suit 
for  specific  performance,  cognizable  only  in  equity.  Peter- 
son V.  Estate  of  Bauer  662 
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6.  A  written  contract  of  adoption  binding  the  foBter-parents  to 
make  the  child  an  equal  heir  may  be  specifically  enforced 
against  the  estate  of  the  foster-parents.  Peml^erton  v.  Heirs 
of  Peml>erton   •• 669 

Statute  of  Frauds. 

1.  An  oral  contract,  on  sufficient  consideration,  to  divide  the 
profits  of  a  purchase  and  sale  of  land  is  not  within  the 
statute  of  frauds.    Rice  v.  Parrott 501,  605 

5.  Part  performance  by  the  vendor,  including  surrender  of  pos- 
session, and  full  performance  by  the  vendee,  removes  a  parol 
agreement  for  the  sale  of  land  from  the  statute  of  frauds, 
and  the  vendee  in  possession  may  sue  to  quiet  title.  Ifor- 
rison  V.  Qoanell 639 

Statutes.    See  Dbunkabds,  2. 

1.  It  is  competent  %o  embrace  in  one  act  every  detail  of  legis- 
lation having  direct  reference  to  the  subject  expressed  in 
the  title.     Oathera  v,  Henninge 295 

2.  The  provisions  of  sec.  24  of  the  code  providing  for  actions 
by  or  against  a  firm  must  be  strictly  followed.  Meyer  v. 
Ofnaha  F.  d  0.  Co 406 

8.  The  provisions  of  a  penal  statute  will  not  be  extended  by 
construction  so  as  to  apply  to  persons  not  clearly  within  its 
terms.    State  v.  Dailey 770 

4.  Statutes  in  pari  materia  should  be  construed  together  and 
harmonized,  if  possible.    State  v.  Dunn 166 

Taxation. 

1.  The  action  of  the  county  board  of  equalization  in  fixing  the 
place  for  listing  and  assessment  of  personalty  under  sec.  42, 
art  I,  ch.  77,  €k)mp.  St,  will  not  be  disturbed,  unless  abuse 

of  discretion  is  shown.    Diemer  d  CfuUfoil  v.  Grant  County. .    78 

2.  On  f^peal  from  a  county  board  of  equalization  for  over^ 
valuation,  the  sole  question  is»  what  was  the  actual  value 
of  the  property  in  the  market  in  the  ordinary  course  of 
trade?    Lancaster  County  v.  Brown 286 

8.  Where  the  county  board  acts  in  good  faith  in  designating 
newspapers  in  which  to  publish  a  delinquent  tax  list  under 
■ec  196,  art  I,  ch.  77,  Comp.  St,  the  courts  will  not  re- 
strain its  action.    CfetiBschmann  v.  County  Commisaionere .  r  ^4M 

4.  The  statute  affords  a  plain,  adequate  and  speedy  remedy  to 
one  whose  property  has  been  excessively  ^ued  for  taxation 
and  in  cases  of  errors  or  irregularities,  and  equity  will  not 
interfere.    Western  Union  T.  Co.  v.  Douglas  County 666 

6.  A  commercial  college  is  a  school  under  sec.  13,  art  I,  ch. 
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77,    Comp.    St,    providing   for   exemptions.     Rohrl)Ough   v. 
Douglas  County   67d 

6.  In  assessing  property  for  taxation,  used  partly  for  school 
purposes,  the  value  of  the  part  used  exclusively  for  school 
purposes  should  he  deducted  from  the  total  value  of  the 
property.     Rohrbough  v.  Douglas  County 679 

7.  Where  the  assessor's  valuation  of  property  of  a  precinct  is 
relatively  too  low,  it  may  be  raised  by  the  board  of  equal- 
ization without  notice.    Lancaster  County  v.  Whedon 753 

8.  The  statute  requires  no  formal  finding  by  a  board  of  equal- 
ization as  a  basis  for  equalizing  assessmefnts  between  pre- 
cincts.    Lancaster  County  v.  Whedon 753 

9.  On  appeal  from  the  board  of  equalization  in  the  matter  of 
an  assessment,  the  burden  is  on  appellant  to  show  error. 
Lancaster  County  v,  Whedon 753 

10.  Opinion  of  witness  without  stating  facts,  held  insufficient 
to  overthrow  the  Judgment  of  the  board  of  equalization. 
Lancaster  County  v.  Whedon 753 

11.  The  purchaser  at  a  tax  sale  takes  fr^e  from  any  incum- 
brances or  equities  connected  with  the  prior  title.     Topliff 

V.  Richardson   114 

12.  To  invalidate  a  claim  under  a  tax  sale,  one  must  show  all 
valid  taxes  paid,  either  by  himself  or  the  party  through 
whom  he  claims.    Thomas  v.  Farmers  L.  d  T.  Co 568 

13.  Appeal  does  not  lie  from  an  order  of  a  county  board  in  mak- 
ing the  tax  levy  provided  for  by  sec.  136,  art.  I,  ch.  77, 
Comp.  St.    Whedon  v.  Lancaster  County 761 

Tender. 

1.  Where  no  place  is  specified  for  a  tender,  the  law  will  pre- 
sume that  it  be  made  at  the  place  of  the  contract;  but  an 
unconditional  refusal  to  accept  a  tender  waives  the  neces- 
sity therefor.     Hefner  v.  Robert 192 

2.  Where  a  tender  other  than  money  is  made,  the  tenderer 
must,  if  possible,  keep  the  property  in  condition  to  make  the 
tender  good  while  an  action  for  rescission  is  pending. 
Hefner  v.  Robert 192 

3.  Certain  acts  held  to  amount  to  a  withdrawal  of  a  tender. 
Hefner  v.  Robert  '. 192 

Trespass.    See  Injunction,  1. 

TriaL 

1.  Instructions  should  be  read  in  open  court,  and  where  the 
jury  desire  further  instructions  they  should  be  brought  into 
court,  and  if  sent  to  the  jury  room  the  record  should  show 

the  consent  9f  the  parties.    Martin  v.  Martin 336 

6Q 
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2.  In  an  action  for  injury  on  a  railroad  track,  held,  lliat  the 
court  erred  in  withdrawing  the  questions  of  negligence  and 
of  contributory  negligence  from  the  jury  and  directing  a 
verdict  for  defendant.    Hicks  v.  Vnion  P.  R.  Co 496 

3.  It  is  not  error  to  omit  to  submit  evidence  in  support  of  a 
cause  of  action  not  embraced  within  the  issues.    Andresen 

V.  Jetter   520 

4.  E^ridence  in  an  action  for  damages  for  assault,  held  to 
Justify  an  instruction  to  return  a  verdict  for  defendants. 
Andresen  v,  Jetter   .♦ 520 

5.  Where  an  instruction  is  not  founded  on  evidence,  and  is 
misleading,  the  judgment  must  be  reversed.  Mannion  v. 
Talhoy    670 

6.  A  party  is  entitled  to  have  the  Jury  instructed  as  to  his 
theory  of  the  case,  when  it  is  supported  by  competent  evi- 
dence.      Hauber  v.  Leibold 706 

7.  Instructions  unsupported  by  evidence  are  erroneous. 
Nichols  d  Shepard  Co,  v.  Miller 809 

8.  The  statute  requiring  instructions  to  be  in  writing  has  no 
application  to  a  directed  verdict.  'Salisbury  v.  Press  Pub- 
lishing Co A 849 

9.  If  a  Juror  has  failed  to  hear  a  witness,  he  should  be  required 

to  repeat  his  evidence.    Haddix  v.  State .' 369 

10.  The  prosecution  of  a  suit  to  enforce  an  oral  contract  to 
adopt  a  child  and  make  a  bequest  to  him,  is  an  appeal  to  the 
conscience  of  the  Judge,  who  should  admit  in  evidence  every 
matter  tending  to  enlighten  him  as  to  the  situation  and 
circumstances  of  the  parties.  Peterson  v.  Estate  of  Bauer.,  652 

TroFV«r.  . 

1.  Petition  held  good  as  against  a  general  demurrer.  Fike  v. 
Ott 439 

2.  Evidence  held  to  sustain  verdict     Fike  v,  Ott 439 

Trusts. 

1.  Where  different  persons  convey  their  property  In  trust  to 
secure  the  same  debt,  it  is  not  a  misjoinder  of  causes  of 
action  to  unite  them  as  parties  in  one  action  to  enforce  the 
trust.    Michigan  Trust  Co,  v.  City  of  Red  Cloud 634 

2.  A  debtor  in  an  action  instituted  In  his  own  behalf  cannot 
invoke  the  statute  of  limitations,  in  an  action  to  relieve  his 
property  from  a  trust  relation,  In  the  absence  of  fraud,  un- 
less the  trust  has  been  executed.  Michigan  Trust  Co.  v. 
City  of  Red  Cloud  634 

3.  Th^   district   cpurts  jiave   Jurisdiction   in   c»ue9    Involving 
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ownership  of  property  held  in  trust,  though  claimed  by  an 
administrator.    Adams  v.  Dennis  682 

4.  Where  a  trust  is  created,  neithev^  the  trustee  nor  the  bene- 
ficiary has  power  to  mortgage  the  trust  estate,  unless  ex- 
pressly conferred  in  the  instrument  creating  the  trust. 
Byron  Reed  Co,  v.  Klabunde 801 

Vendor  and  Purchaser.    See  Ejectment. 

A  purchaser  by  quitclaim  takes  subject  to  equities.  Byron 
Reed  Ob,  v.  Klabunde 801 

Venue.    See  Cobpobations,  5,  6. 

Waters. 

1.  In  the  absence  of  negligent  construction  of  its  roadbed 
across  a  natural  watercourse,  a  railroad  company  is  not 
liable  for  injury  to  crops  by  reason  of  an  unprecedented 
flood.    Chicago,  R.  J.  d  P.  R,  Co.  t?.  Buel 420 

2.  Where  water  is  diverted  from  its  natural  channel  by  meanp 
of  a  canal  constructed  to  supply  power  for  a  mill,  man- 
damus will  lie  to  compel  the  mill  owner  to  erect  bridges 
wherever  the  canal  crosses  a  public  road.    Nuckolls  County 

V.  GuthHe  d  Co 464 

Wills. 

1.  A  decedent's  estate  is  chargeable  with  attorney's  fees  for 
services  rendered  in  defending  the  will.  8t,  James  Orphan 
Asylum  V.  McDonald   625 

2.  A  decedent's  estate  is  not  ordinarily  liable  to  an  attorney 
for  services  rendered  for  and  at  the  request  of  a  legatee 
under  a  will  in  a  contest  thereof.    8t  James  Orphan  Asylum 

V.  McDonald    630 

3.  An  alleged  oral  contract  to  adopt  a  child  and  to  make  a  tes- 
tamentary bequest  to  him,  or  to  make  him  an  heir,  must 
be  established  by  clear  and  satisfactory  evidence.  Peter- 
son V.  Estate  of  Bauer 662 

4.  The  county  court  has  original  jurisdiction  in  the  probate 
of  a  will,  and  its  decree  is  conclusive  unless  reversed  by  a 
direct  proceeding.  -  Byron  Reed  Co.  v,  Klabunde 801 

5.  Where  a  testator,  being  unable  to  write,  requested  the 
draftsman  of  his  will,  in  the  presence  of  two  witnesses,  to 
sign  his  name,  held  to  authorize  the  draftsman  to  sign  it. 
Isaac  V.  Halderman   823 

6.  Evidence  held  insufficient  to  show  either  mental  incapacity, 

or  undue  influence.    Isaac  v.  Halderman  823 

7.  In  a  suit  to  set  aside  the  probate  of  a  will  on  account  ot 
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fraud,  the  burden  of  proof  rests  on  the  applicant  to  show 

.        fraud  prejudicial  to  the  applicant    WHlms  v.  PJambeck 195 

S.  Evidence  held  insufficient  to  support  petition.  Willma  v. 
Plamheck 195 

Witnesses. 

1.  Where  accused  testifies  in  his  own  behalf,  he  may  be  im- 
peached as  any  other  witness.    H<iddix  v.  State 369 

2.  One  who  has  a  direct  legal  interest  as  one  of  several  joint 
heirs  in  an  action  against  a  representative  of  a  decedent, 
held  not  Incompetent  to  testify  to  transactions  between  de- 
ceased and  an  adverse  party  in  whose  demand  the  witness 
has  no  interest.    Hageman  v.  Estate  of  Powell 614 

3.  An  administrator's  wife  held  competent  to  testify,  in  an 
action  between  him  and  his  successor,  to  any  transaction  or 
conversation  had  with  deceased.    Foster  v.  Murphy 576 

4.  A  husband  is  a  competent  witness  for  his  wife  in  a  suit  to 
establish  ownership  to  property  claimed  by  her  and  held  in 
trust  by  the  administrator  of  his  mother's  estate.     Adams 

V.  Dennis   682 

5.  Cross-examination  should  be  confined  to  the  subject  matter 

of  the  examination  in  chief.    Emley  v.  Citizens  State  Bank,  794 
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